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PREFACE 

TO  THE  FIFTH  EDITION. 


I  HAVE  nothing  to  say  by  way  of  preface  to  this 
edition,  except  that  the  law  contained  in  the  cases 
reported  down  to  the  end  of  1895  has  been  em- 
bodied in  the  text. 

It  is  impossible  for  me  to  lose  sight,  however, 
even  at  this  distance  of  time,  of  the  origin  of  this 
treatise ;  and  the  great  work  from  which  it  sprang, 
viz.,  the  work  of  the  Digest  of  Law  Commission, 
is  fresh  in  my  mind.  That  work  created  much 
sensation  when  it  took  place,  and  raised  great 
expectation  that  the  nation  would  in  time  bo  j)ve- 
sented  with  a  code,  or,  at  all  events,  a  digest  of 
the  law  worthy  of  its  acceptance. 

It  may  now  seem  like  digging  up  the  bones  of 
a  dead  man,  and  somewhat  idle  to  refer  to  it, 
as  well  as  an  unwarrantable  use  of   a  preface  to 
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such  a  work  as  this;  but,  in  addition  to  showing 
the  origin  of  this  work,  it  may  interest  the  gene- 
ration of  lawyers  that  has  since  grown  up,  and 
those  which  are  to  come,  and  it  may  perhaps 
serve  some  day  to  rc^dve  the  spirit  of  law  reform, 
by  creating  a  renewed  interest  in  one  of  the  greatest 
schemes  for  the  formal  amendment  of  the  law  that 
has  perhaps  ever  been  known  in  this  country ;  and 
thus  it  may  even  be  the  means  of  ultimately  bring- 
ing about  a  fresh  effort  to  codify  the  law  and 
remove  the  evils  of  the  present  system.  If  there 
is  anyone  who  desires  to  know  what  took  place 
some  thirty  years  ago  with  a  view  of  bringing 
about  this  great  law  reform,  I  may  refer  him  to 
the  preface  of  my  fourth  edition,  which  I  think 
it  unnecessary  to  repeat,  but  in  which  I  entered, 
perhaps  too  fully,  into  an  historical  sketch  of  the 
purpose  and  work  of  the  Royal  Commission,  for 
which  I  had  the  honour  of  drafting  a  specimen 
digest  of  the  law  of  easements. 

With  regard  to  the  book  itself,  I  have  only  to 
add  that  in  compiling  it  I  adopted  the  same  general 
plan  that  I  had  used  for  my  specimen  digest — 
a  plan  which  has,  I  believe,  the  advantage  of 
embracing  the  whole  subject  of  the  law  of   ease- 
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ments,  and  arranging  it  in  systematic  order,  while 
rendering  it  not  difficult  to  keep  clear  of  collateral 
topics.  There  are  many  rights  closely  allied  to 
easements — for  instance,  profits  a  prendre  and  high- 
ways, and  man}^  wrongs — as  trespass  and  nuisance, 
which  hold  out  strong  inducement  to  wander  from 
the  straight  path,  and  say  something  about  them  in 
passing;  I  have,  however,  with  a  few  exceptions 
which  I  thought  it  desirable  to  make,  endeavoured 
to  avoid  doing  so ;  and  the  very  favourable  recep- 
tion which  the  work  has  met  with,  although  the 
ground  on  which  it  treads  was  already  occupied 
by  another  treatise  of  acknowledged  merit,  leads 
me  to  think  that  I  did  not  do  wrong  in  framing  my 
work  on  the  plan  I  adopted. 

According  to  this  plan,  the  book  is  divided  into 
five  chapters,  relating — first,  to  the  nature  of  ease- 
ments ;  secondly,  to  the  various  modes  of  acquiring 
them ;  thirdly,  to  their  extent  and  mode  of  user ; 
fourthly,  to  their  disturbance  and  the  remedies 
afforded  by  law  for  such  injuries;  and  fifthly,  to 
their  extinction,  suspension  and  revival.  As,  how- 
ever, many  principles  of  law  apply  to  easements 
of  all  kinds,  but  some  apply  only  to  easements 
relating  to  the  air,  light,  support,  water,  or  ways, 
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I  found  it  necessary  to  divide  eacli  chapter  into  two 
parts  or  sections,  one  relating  to  easements  gene- 
rally, and  the  other  to  these  special  kinds  of  ease- 
ments, and  in  the  second  section  of  each  chapter  to 
treat  of  each  of  these  particular  classes  of  easements 
separately.  This  will  explain  the  arrangement  of 
the  work. 

J.  L.  a. 

2,  Haeooitet  Buildings,  Temple, 
Felruary,  1896. 
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A  TREATISE 


ON 


THE  LAW  OF  EASEMENTS. 


CHAPTEE  I. 

ON   THE    NATURE    OF    EASEMENTS. 


Sect.  1. —  On  the  Nature  of  Easements  generally. 

The  word  "  Easement,"  even  in  legal  use,  is  frequently      Chap.  I. 
misapplied,  for  in   addition   to   that   particular   class   of 


rights  to  which  the  word  is  properly  applied,  it  is  often  Misuse  of 
used  to  designate  a  variety  of  rights,  which,  doubtless,  in  "Easement." 
some  respects,  resemble  easements,  but  which  are  really 
wanting  in  some  of  those  features  which  are  characteristic 
of  and  essential  to  easements  properly  so  called.  It  is, 
therefore,  proposed  in  this  treatise,  first,  to  point  out  the 
nature  and  peculiar  qualities  of  easements  as  they  are  to 
be  gathered  from  various  decisions  of  the  courts  of  law,  and 
then  to  explain  the  ways  in  which  those  rights  may  be 
acquired,  their  extent,  and  the  manner  in  which  they  may 
be  used ;  what  acts,  otherwise  lawful,  become  wrongful  in 
consequence  of  their  existence,  and  the  remedies  afforded 
by  law  for  disturbance  of  those  rights ;  and,  lastly,  the 
ways  in  which  easements  may  be  totally  extinguished  or 
suspended  merely  for  a  time,  and,  if  suspended,  how  they 
may  be  revived. 

G.  B 


2  NATURE  OF  EASEMENTS. 

Chap.  I.  The  earliest  definition  of  the  word  "  Easement"  is  to  be 

^^^'  ^'  found  in  an  ancient  but  well-known  book  called  Termes  de 
Definition  of  ^  /(.,  ^^y,  in  which  it  is  laid  down  that  an  "  easement  is  a 
privilege  that  one  neighbour  hath  of  another  by  writing 
or  prescription,  without  profit,  as  a  way  or  sink  through  his 
land,  or  such  like"  (a).  To  the  trustworthy  character  of 
this  book  Bayley,  J.,  bears  testimony,  describing  it,  when 
quoting  the  above  definition,  as  a  book  of  great  antiquity 
and  accm-acy  (b)  ;  but  it  will  be  seen,  on  consideration, 
that  this  definition  is  not  sufficient,  and  that  it  is  capable 
of  embracing  many  rights  which  are  not  easements  in  the 
strict  sense  of  the  word — rights  to  which  the  word  "  Ease- 
ment "  ought  not  to  be  applied  according  to  modern 
decisions.  Before,  however,  proceeding  to  the  considera- 
tion of  those  decisions,  the  following  definition  is  sug- 
gested, which,  it  is  conceived,  more  accurately  describes 
easements,  strictly  so  called,  and  reduces  the  meaning  of 
the  word  to  proper  limits,  as  it  is  understood  at  the  present 
day: — An  easement  is  a  privilege,  without  profit,  which 
the  owner  of  one  tenement  has  a  right  to  enjoy  in  respect 
of  that  tenement  in  or  over  the  tenement  of  another  per- 
son, by  reason  whereof  the  latter  is  obliged  to  suffer  or  re- 
frain from  doing  something  on  his  own  tenement  for  the 
advantage  of  the  former.  This  definition  will  presently  be 
considered  in  detail,  but  a  few  words  are  required  first 
about  "  Natural  Rghts"  and  "  Licences." 

Easements  of  Qf  easements,  according  to  the  above  definition,  there  are 
two  kinds,  similar  to  one  another  in  many  respects,  but  dif- 
fering materially  in  many  important  particulars.  One  kind 
consists  of  easements  created  at  the  will  of  a  landowner 
affected  by  them  for  the  benefit  of  a  neighbour,  and  the 
other  of  easements  given  by  law  to  every  owner  of  land, 
in'espectively  of  the  will  of  those  who  may  have  to  bear 
the  burden  of  them.     The  latter  rights  are  given  by  law, 

(ff)    Termes     dc    la     Lev,  (^)  Heiclin.H  v.  Shippam,  5 

p.  281.  '         B.  &  C.  p.  229. 
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because,  without  them,  no  man  would  be  assured  that  his  Chap.  I. 
land  would  not  at  any  moment  be  rendered  useless  by  a 
neighbour's  act  otherwise  lawful,  or  because  a  neighbour 
might  otherwise  deprive  a  landowner  of  the  benefit  of 
certain  things  which  in  the  course  of  nature  have  been 
provided  for  the  common  good  of  mankind.  The  law 
therefore  deems  it  wrong  that  one  man  should  destroy  or 
altogether  appropriate  these  for  his  ovm  use  to  the  detri- 
ment of  another  person.  These  easements  are  inherent 
in  the  land  ex  Jure  natune,  of  natui'al  right,  they  are  secured 
to  landowners  by  the  common  law,  and  are  usually  called 
"Natural  Eights"  {(■).  It  will  be  seen  hereafter  that  the  "Natural 
purpose  of  Natural  Rights  is  to  secure  necessary  support  ° 
for  land  from  adjacent  and  subjacent  soil,  and  the  due 
enjoyment  of  air,  light  and  water,  which,  by  the  provision 
of  nature,  flow  over  the  soil  of  one  landowner  to  that  of 
another  for  the  common  benefit  of  each.  Though  Natural 
Bights  are  a  species  of  easements,  the  expression  "Ease-  "Ease- 
ment" is  commonly  used  exclusively  to  denote  the  first 
class  of  easements  to  which  allusion  has  been  made — that 
is,  easements  created  at  the  will  of  a  landowner  affected 
by  them — and  in  that  sense  the  word  will  be  used  through- 
out this  work ;  while  the  second  class  of  easements — that 
is,  those  created  by  operation  of  law — will  be  distinguished 
by  the  familiar  name  of  "  Natiu'al  Rights."  It  is  very 
essential  that  the  difference  in  the  origin  and  character  of 
these  two  kinds  of  easements  should  be  borne  in  mind,  and 
it  is  therefore  particularly  noticed  at  the  earliest  moment, 
and  in  the  course  of  this  work  some  precision  will  be  used 
in  explaining  it,  though  it  may  at  first  sight  appear  to  be 
a  matter  of  no  great  importance ;  and  in  many  cases, 
indeed,  the  distinction  is  immaterial  {d) . 

(c)  Natural     rights     have  call  it  a  natural  right  incident 

Bometimes  been  called  "natu-  to   property,   it  seems  to  me 

ral  easements."  that  those  are  only  different 

(cl)  "Whether  you  call  it  modes  of  expressing  the  origin 

an  easement  or  whether  you  of  the  right,  and  not  of  ex- 

b2 
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Chap.  I.  Eetuming  to  the  definition  of  Easements  in  Termes  de 

la  Ley,  cited  above,  it  will  be  noticed  that  those  rights  are 


Licences.  said  to  be  privileges  that  one  neighbour  hath  of  another 
by  icritiny  or  prescription.  At  tlie  present  day  {()  this 
is  not  strictly  accurate,  for  if  an  attempt  be  made  to  confer 
an  easement  by  writing  not  under  seal,  all  that  the  grantee 
will  get  will  be  a  licence  to  use  the  privilege,  as  he  would 
if  the  privilege  were  granted  by  word  of  mouth ;  he  will 
not  get  any  vested  and  perpetual  right  entitling  him  to 
continue  its  use  and  enjoyment  against  the  will  of  the 
grantor.  Thus  it  has  been  said : — "  A  right  of  way  or  a 
right  of  passage  for  water  (where  it  does  not  create  an 
interest  in  the  land)  is  an  incorporeal  right,  and  stands 
upon  the  same  footing  with  other  incorporeal  rights— such 
as  rights  of  common,  rents,  advowsons,  &c.  It  lies  not  in 
livery  but  in  grant,  and  a  freehold  interest  in  it  cannot  be 
created  or  passed  (even  if  a  chattel  interest  may,  which  I 
think  it  cannot)  other  wise  than  by  deed"  {/).  It  is  very 
important  to  mark  this  distinction,  for  if  one  professes  to 
grant  an  easement  by  an  instrument  which  only  passes  a 
licence  to  the  grantee,  his  position  is  materially  different 
from  what  it  was  intended  to  be,  and  he  may  find  his 
privilege  suddenly  terminated  hj  the  act  of  his  grantor  or 
his  successors  in  title  or  otherwise,  when  he  least  expects 
it.  A  grant  by  deed  will  pass  an  indefeasible  right  to  an 
easement  in  perpetuity  not  only  against   strangers,  but 

pressing  any  difference  in  the  ^je;-,  1  C,  M.  &  E.  418.  Al- 
right itself."  Per  James,  L.J.,  though  no  easement  may  be 
in  The  Mayor  of  Birminyham  conferred  owing  to  the  want 
V.  Allen,  L.  E.,  G  Ch.  D.  p.  292 ;  of  a  deed,  circumstances  may 
46  L.  J.,  Ch.  p.  677.  be    such    that    an    intended 

(e)  In  olden  times  nothing  grantor    will    be    restrained 

was   called   a  xoritiny   but   a  by   injunction    on    equitable 

document    under    seal — Wil-  grounds  from  obstructing  the 

liams  on  Eeal  Property.  enjoyment    of     an    intended 

(/)  Per  Bayley,  J.,  in  Hew-  easement.  McManus  v.  Cooke, 

tins   V.    Shippam,    5  B.  &  C.  L.  E.,  35  Ch.  D.  681  ;  56  L. 

p.  229.     Fentiman  v.   Smith,  J,,  Ch.  662. 
4  East,  107.      Cocker  v.  Coiv- 
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against  tlie  grantor  and  liis  assigns  ;  whereas  "  a  dispensa-  Chap.  I. 
tion  or  licence  properly  passeth  no  interest,  nor  alters  or  ^^  '  ' 
transfers  property  in  anything,  but  only  makes  an  action 
lawful  which  without  it  had  been  unlawf ul "  (f/) .  The 
privilege  of  a  mere  licensee  is  therefore  of  an  extremely 
unstable  character  as  against  his  grantor  or  his  successors 
in  title,  and  the  question  naturally  suggests  itself,  whether 
a  licensee  would  be  in  a  position  to  maintain  it  by  legal 
proceedings  if  denied  or  interfered  with  not  merely  by 
the  grantor  but  by  any  other  person.  It  would  be  out  of 
place  to  discuss  this  question  here,  but  it  will  be  seen 
hereafter  that  his  right  to  enjoy  his  privilege  is  not  abso- 
lutely at  the  mercy  of  strangers,  for  a  licensee  has  generally 
power  to  sue,  either  in  his  own  name  or  in  the  name  of  his 
grantor,  any  stranger  who  is  a  wrong-doer  and  hinders 
him  in  the  enjoyment  of  his  privilege  {h). 

The  several  parts  of  the  definition  of  an  Easement  above  Definition 

•T,  1  .  T        ,  analysed. 

given  Will  now  be  considered. 

In  the  first  place,  an  easement  is  a  PrivUege.  The  word  A^  easement 
^^priri/ege,''  it  will  be  observed,  is  the  word  used  in  the 
old  definition  in  Termes  de  la  Le>j,  and  it  is  retained,  as  it 
expresses  very  accurately  the  nature  of  an  easement  in  this 
respect.  An  easement  is  not  a  right  to  land  nor  to  any 
corporeal  interest  in  land ;  and  thus,  to  illustrate  the  point 
by  an  example,  a  grant  of  a  right  of  way  does  not  convey 
the  soil  over  which  the  way  passes  to  the  grantee,  but 
merely  the  privilege  of  walking  over  it.  From  this  it  follows, 
as  a  natural  consequence,  that  the  grantee  or  owner  of  the 
privilege  cannot  prevent  another  person,  even  a  trespasser, 
from  using  the  land,  if  such  user  does  not  impede  him  in 
the  exercise  of  his  right  of  passage  (/).     In  the  case  of 

{g)  Per  Vcmghan,  C.  J.,  in  161. 

Thomas  v.  Sorrell,  Vaughan,  {h)  Post,  Chap.  IV.  sect.  1. 

351.      Wood  v.  Leadbitter,  13  (?)  Rex  v.  JolUife,  2  T.  E, 

M.  &  W.  838 ;  14  L.  J.,  Exch.  90. 
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Chap.  I.      Clifonl  v.  Hoare  (A-),  Brett,  J.,  marked   this   distinction 

! — ! —  between  an  easement  and  a  corporeal  interest  in  land, 

when  he  said  : — "  The  road  is  not  his,  the  exclusive  use  of 
it  is  not  granted  to  him ;  what  was  granted  to  him  was  an 
easement  and  nothing  more.  The  soil  has  not  been  con- 
veyed to  him,  but  he  has  the  right  to  use  a  road  forty  feet 
•wide.  If  the  soil  of  the  road  had  been  granted  to  the 
plaintiff,  any  interference  with  it  would  have  been  action- 
able ;  but  where  an  easement  over  a  road  is  granted,  only 
the  reasonable  enjoyment  of  the  road  passes ;  this  seems  to 
be  the  result  of  the  authorities  as  to  the  difference  between 
the  right  to  the  soil  and  an  easement  over  it." 

There  may,  however,  be  cases  in  which  the  subject  of  a 
grant  or  privilege  is  of  such  a  character  that,  although  at 
first  sight  the  grant  may  seem  to  be  merely  a  grant  of  an 
easement,  or  a  pri\ilege  in  the  nature  of  an  easement,  yet 
it  is  in  fact  more  than  that,  and  amounts  to  a  grant  of  the 
entire  interest  of  the  grantor  in  the  soil.  The  principle  of 
law  is  that  if  the  entu-e  interest  in  the  soil  is  granted  aAva}'', 
so  as  to  exclude  the  grantor  from  any  right  to  the  use  of 

it  or  from  participation  in  the  produce  of  the  soil,  the 

subject  of  the  grant  cannot  be  an  easement  or  privilege  in 
the  nature  of  an  easement.  Thus  it  has  been  held  that  a 
right  to  take  coal  from  under  the  land  of  another  person 
is  an  incorporeal  right  or  a  privilege,  but  a  right  to  all  the 
coal  lying  under  a  particular  close  is  a  corporeal  right  and 
not  a  privilege,  because  it  is  a  right  to  a  definite  part  of 
the  soil  to  the  entire  exclusion  of  the  grantor  (/)  ;  so  also 
a  grant  of  the  exclusive  use  of  land  does  not  confer  merely 
a  privilege  of  using  the  laud,  but  as  it  excludes  the  grantor 
from  all  future  benefit  it  is  a  grant  of  the  soil  itself,  and 
such  a  right  is  therefore  not  an  easement  {))i) .     In  accord- 

{k)   43  L.   J.,    C.    P.    225  ;  Cro.  Eliz.  683.   Doe  d.  Ilanleu 

L.  E.,  9  C.  P.  302.  V.  Wood,  2  B.  &  Aid.  724. 

(J,)   Wilkinson  v.  Proud,    11  (m)   Buszard  v.  Capel,  8  B. 

M.  &  ^V.  33  ;    12  L.  J.,  Exch.  &  C.  141  ;  6  L.  J.,  K.  B.  267  ; 

227.       Sanders    v.    Norwood,  in    Exch.     Cham.,     6    Bing. 
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ance  with  this  principle,  it  was  said  by  the  Lord  Chancellor  Chap.  I. 
in  the  case  of  Dijor  v.  Ladij  James  Hay  {n),  that  "neither 
by  the  law  of  Scotland  nor  of  England  can  there  be  a  pre- 
scriptive right  in  the  nature  of  a  servitude  or  easement  so 
large  as  to  preclude  the  ordinary  uses  of  property  by  the 
owner  of  the  lands  affected." 

The  principle  of  law  is  the  same  in  the  case  of  public 
ways.  Public  ways,  however,  are  not  easements,  though 
many  of  their  incidents  are  analogous  to  those  of  private 
ways  which  are  easements.  The  respondent,  in  a  case 
stated  by  a  metropolitan  magistrate,  was  owner  of  some 
premises  adjoining  a  public  highway,  which  he  used  for 
depositing  machinery  of  a  heavy  character.  In  conveying 
the  machinery  to  his  yard,  across  the  paved  footway, 
which  ran  in  front  of  his  gate,  the  respondent  broke  the 
flag-stones,  and  was  summoned  before  the  magistrate, 
under  the  Highway  Act,  for  a  nuisance ;  and  it  became  a 
question  whether  he  had  a  right  to  take  his  machinery 
into  the  yard  in  that  manner,  or  whether,  by  the  dedica- 
tion of  the  way  to  the  public  for  a  footway,  he  had  been 
so  deprived  of  his  right  to  the  use  of  the  soil  that  it  could 
not  be  used  for  the  pm-pose  of  conveying  the  machinery 
over  it  to  the  yard.  It  was  decided  that  his  right  to  the 
use  of  the  soil  of  the  footway  for  the  machinery  was  not 
lost.  The  Court  of  Queen's  Bench  said  : — "  The  right  of 
the  respondent  depends  upon  the  nature  and  extent  of  the 
rights  acquired  by  the  public  over  the  footway  in  question, 
either  at  common  law  or  under  the  Highway  Acts  or  the 
Metropolis  Local  Management  Act,  18  &  19  Yict.  c.  120, 
s.  98.  The  owner  who  dedicates  to  the  public  use  as  a 
highway  a  portion  of  his  land,  parts  with  no  other  right 
than  a  right  of  passage  to  the  public  over  the  land  so 
dedicated,  and  may  exercise  all  other  rights  of  ownership 


150;   3  Y.   &  J.  344.     Beillij  (n)   1  Macq.  305.     Hexf  v. 

v.  Booth,  44  Ch.  D.  12.  Gill,  L.  E.,  7  Ch.  Ap.  699 ; 

41  L.  J.,  Ch.  761. 
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Chap.  I.      not  inconsistent  therewith,  and  the  appropriation  made  to 
^^  '    '       and  adopted  by  the  public  of  a  part  of  the  street  to  one 
kind  of  passage,  and  another  part  to  another,  docs  not 
deprive  him  of  any  rights  as  owner  of  the  land,  not  incon- 
sistent with  the  right  of  passage  by  the  public  "  (o). 

Without  The  next  assertion  in  the  definition  is  that  an  easement 

'  is  a  privilege  in'thout  profit.     A  right  by  which  one  person 

is  entitled  to  remove  and  appropriate  for  his  own  use  any 
part  of  the  soil  belonging  to  another  man,  or  anything 
growing  in  or  attached  to  or  subsisting  upon  his  land  for 
the  purpose  of  the  profit  to  be  gained  from  the  property 
thereby  acquired  in  the  thing  removed,  has  always  been 
considered  in  law  a  different  species  of  right  fi'om  an  ease- 
ment, and  is  commonly  called  a  profit  d  jwendre.  Thus  it 
was  said  in  an  old  case  : — "  The  word  '  easement '  is  known 
in  law,  but  here  the  thing  itself  is  set  forth — viz.,  to  catch 
fish,  &c. — and  certainly  no  instance  can  be  given  of  a  pre- 
scription for  such  a  liberty  by  such  a  word  or  name  "  (|;). 
So  it  has  been  held  that  a  right  to  take  stones  from  the 
land  of  another  person  to  mend  roads  is  a  profit  a  prendre 
and  not  an  easement  {q) ;  and  rights  to  turn  cattle  into  a 
lane  for  the  purpose  of  obtaining  pasture  (r),  and  to  enter 
land  and  to  cut  and  carry  away  trees  there  growing  (.s),  are 
profits  a  prendre  and  not  easements.  It  has  been  decided, 
however,  that  a  right  to  enter  land  and  to  draw  and  take 
away  water  is  an  easement,  and  not  a  profit  a  prendre ;  the 
reason  being  that  water  is  not  a  part  or  the  produce  of  the 
soil,  nor,  unless  confined  in  a  tank  or  other  vessel — and  then 
only  so  long  as  it  is  retained  there — the  property  of  the 

(o)     Vestry    of   St.    Mary  C.  P.  240. 

Newington  v.   Jacobs,    L.  R.,  (r)  Bailey  v.  Appleyard,   8 

7  Q.  B.  47  ;  41  L.  J.,  M.  C.  A.  &  E.  161  ;  7  L.  J.,  N.  S., 

72.  K.  B.  145. 

(jo)  Peers  v.  Lticy,  4  Mod.  (s)  Bailey  v.  Stevens,  12  C. 

355.  B.,  N.  S.  91  ;  31  L.  J.,  C.  P. 

(§')    Constable  v.  Nicholson,  226. 
14  C.  B.,  N.  S.  230;  32  L.  J., 
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owner  of  tlie  land  over  wliieli  it  flows  or  on  wHcli  it  is      Chap.  I. 

Sect.  L 
standing  (r).  

Instances  are  to  be  found  in  which  the  word  "ease- 
ment "  has  been  applied  to  2))'ofits  a  prendre,  as  in  Keppel 
V.  £ai/ei/{ii),yvheYe  Lord  Brougham,  C,  said: — "  So,  in 
respect  of  enjoyment,  one  may  have  the  possession  and  the 
fee  simple,  and  another  may  have  ...  an  easement,  as  a 
right  of  way  upon  it  or  of  common  over  it ;  "  but  this 
cannot  be  regarded  as  a  studied  or  careful  expression,  as  it 
was  meant  only  to  give  ways  and  commons  as  instances, 
among  others,  of  interests  permitted  by  law  to  be  annexed 
in  permanence  as  burdens  on  estates,  in  contradistinction  to 
bm-dens  which  the  law  will  not  allow.  The  expression, 
like  other  uses  of  the  word  to  be  found  at  times,  can  only 
be  regarded  as  erroneous. 

An  easement  is,  in   the  next  place,  defined  to  be  a  No  easements 

privilege  which  the  owner  of  one  tenement  has  a  right  to  ^  ^^^^^' 

enjoy  in  respect  of  that  tenement  in  or  over  the  tenement  of 

(mother  person.     Here,  it  will  be  observed,  two  tenements 

are  mentioned — one  belonging  to  the  person  entitled  to  the 

easement,  the  other  that  in  or  over  which  the  easement  is 

to  be  enjoyed ;  and  it  will  be  further  remarked  that  the 

easement  is  to  be  enjoyed  in  respect  of  the  first-named 

tenement.     If  an  easement  were  a  right  to  which  a  person 

could  be  entitled  irrespectively  of  any  land  of  which  he  is 

possessed,  such  a  right  might  be  called  an  easement  in 

gross,  and  a  contention  has  been  raised  whether  the  law 

will  not  recognise  such  a  right,  but  the  authorities  seem  to 

be  conclusive  that  it  will  not.    The  word  "  easement  "  may 

indeed,  in  many  instances,  be  found  to  have  been  applied 

to  rights  in  gross,  but,  like  the  application  of  the  word  to 

a  2»'ofit  a  ^^rendre  above  noted,  that  use  of  the  word  is, 

without  doubt,  erroneous.     An   instance  of   this  misuse 

(0  Race  v.  Ward,   4  E.   &      E.  758  ;   6  L.  J.,  N.  S.,  K.  B. 
B.  702;  24  L.  J.,  Q.  B.  153.      59. 
Manning  v.  Wasdale,  5  A.  &  (m)  2  Myl.  &  K.  p.  535, 
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Chap.  I.  occurs  in  the  case  of  Dovaston  v.  Payne  (r),  where  Heath,  J., 
^^^^-  ^-  is  reported  to  have  said,  when  speaking  of  a  public  high- 
way, the  right  to  the  use  of  which  helonging  to  the  public 
could  not  have  been  had  in  respect  of  any  tenement, — 
"  the  property  is  in  the  owner  of  the  soil,  subject  to  an 
casement  for  the  benefit  of  the  public." 

It  will  be  noticed  that  in  the  old  definition  of  an  ease- 
ment in  Tennes  de  la  Ley,  there  is  nothing  said  about  a 
tenement  in  respect  of  which  a  right  to  be  an  easement 
must  be  enjoyed  ;  but  this,  according  to  modern  decisions, 
is  another  of  the  defects  in  that  definition,  for  it  is  clearly 
estabhshed  now  that  there  is  no  such  right  known  to  the 
law  as  an  easement  in  gross.  True  it  is  that  there  may  be 
rights  analogous  in  many  respects  to  easements  unattached 
to  any  tenement,  but  they  are  not  easements,  and  lack 
many  of  the  peculiar  characteristics  of  those  rights:  for 
instance,  there  may  well  be  a  right  of  way  in  gross,  but 
such  a  right  is  a  personal  right  only,  and  cannot  be 
assigned  by  the  grantee  to  another  person  (.r),  whereas  an 
easement  of  way  is  appurtenant  to  the  grantee's  land,  and 
will  pass  with  that  land  to  an  assignee  if  proper  words  of 
conveyance  be  used. 

Several  authorities  may  be  cited  in  support  of  the  pro- 
position that  a  right  in  gross  is  not  an  easement — as,  for 
instance,  Eangeley  v.  The  Midland  RaUicay  Company  {y), 
which  was  a  case  arising  out  of  the  diversion  of  a  public 
footway  by  the  railway  company.  Lord  Cairns,  L.  J.,  in 
the  course  of  his  judgment,  expressed  his  opinion  on  this 
point  in  most  distinct  terms,  for  he  said :— "  Now  it  is  said 

(v)  2  Sm.   L.   C.    147,  8th  (:r)  Aclroyd  v.  Smith,  10  C. 

ed.;  2H.B1.  527.  InBrumJitt  B.  164;  19  L.  J.,  C.  P.  315. 

V.  Rot)erts  (L.  E.,  5  C.  P.  224  ;  WeeJdy  v.  Wildman,per  Triby, 

39  L.  J.,  C.  P.  95),  a  right  to  C.  J.,  1  Ld.  Eaym.  405. 

a  pew  in  church  is  designated  (y)  L.  E.,   3  Ch.  Ap.  306  ; 

an  easement:  and  in  Barlow  37  L.  J.,  Ch.   313.     See  also 

V.  Rhodes  (1  C.  &  M.  p.  448),  Simpson  y.  Corporation  o/God- 

Bayley,  B.,  apphed  the  same  manchester,  64  L.  J.,  Ch.  837. 
word  to  a  right  to  common. 
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that  it "  (that  is,  the  land  over  which  a  new  footway  was  Chap.  I. 
to  be  made)  "is  not  to  be  permanently  used,  and  that  ^^^^'  ^' 
the  only  object  of  the  company  is  to  create  an  easement 
over  it,  and  that  the  land  will  remain  the  freehold  and 
property  of  the  original  owner  subject  to  that  easement. 
I  will  assume,  in  the  first  place,  that  that  is  a  correct 
expression,    and    that    the    object   is   to   create   what   is 

properly  termed  an  easement  over  the  land But 

I  must  also  observe  that  it  appears  to  me  to  be  an  in- 
correct expression  to  speak  of  this  as  an  easement.     There 
can  be  no   easement  properly  so  called  unless  there  be 
both  a  servient  and  a  dominant  tenement.     There  is  in 
this  case   no  dominant  tenement   whatever.     It   is   true 
that,  in  the  well-known  case  of  Dovadon  v.  Payne,  Mr. 
Justice  Heath  is  reported  to  have  said,  with  regard  to  a 
public  highway,  that  the  freehold  continued  in  the  owner 
of  the  adjoining  land,  subject  to  an  easement  in  favour 
of  the  public ;  and  that  expression  has  occasionally  been 
repeated  since  that  time.     That,  however,  is  hardly  an 
accurate  expression.     There  can  be  no  such  thing,  accord- 
ing to  our  law,  or  according  to  the  civil  law,  as  what  I 
may  term  an  easement  in  gross.     An  easement  must  be 
connected  with  a  dominant  tenement.     In  truth,  a  public 
road  or  highway  is  not  an  easement ;  it  is  a  dedication  to 
the  public  of  the  occupation  of  the  surface  of  the  land  for 
the  purpose  of  passing  and  repassing,  the  public  generally 
taking  upon  themselves  (through  the  parochial  authorities 
or  otherwise)   the  obligation  of  repairing  it.     It  is  quite 
clear  that  that  is  a  very  diif erent  thing  from  an  ordinary 
easement,  where  the  occupation  remains  in  the  owner  of 
the  servient  tenement,  subject  to  the  easement."     And  in 
a  recent  case  [z)  the  question  was  raised  whether  a  right 
of  way  for  barges  of  the  public  along  a  navigable  river 
is  an  easement  within  the  meaning  of  the  County  Courts 
Act  (51  &  52  Yict.  c.  43),  s.  60,  which  limits  the  juris- 
diction  of    County   Courts  in  cases   in  which  rights  to 

(;:)  IlaicJdns  v.  Rutter,  Gl  L.  J.,  Q.  B.  146. 
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Chap.  I. 
Sect.  1. 


Easements 
cannot  be 
severed  from 
their  domi- 
nant tene- 
ments. 


easements  are  in  question.  It  was  held  that  such  a  right 
is  not  an  easement,  and  Lord  Coleridge,  C.  J.,  said: — 
"  Now  sometimes  the  word  *  easement '  is  used  loosely, 
but  in  a  sufficiently  accurate  sense,  to  express  rights  of 
various  kinds  in  cases  where  a  dominant  tenement  and  a 
servient  tenement  do  not  co-exist.  But  according  to  the 
strict  meaning  of  the  term,  the  word  '  casement '  implies 
a  dominant  tenement  in  respect  of  which  the  easement  is 
claimed,  and  a  servient  tenement  over  which  it  is  claimed 
in  respect  of  the  dominant  tenement."  So,  again,  Martin, 
B.,  in  HiU  v.  Tiqjjjer  {a),  said  : — "An  easement  is  a  right 
ancillary  to  the  enjoyment  of  land,"  and  there  are  other 
expressions  to  the  same  effect  (b). 

It  follows,  as  a  corollary  to  the  proposition,  that  there 
can  be  no  such  thing  as  an  easement  in  gross,  that  an 
easement  appurtenant  to  land  cannot  be  severed  from  it, 
and  by  assignment  made  an  easement  in  gross ;  and  if  a 
man  has  by  grant  a  personal  right  in  the  nature  of  an 
easement,  not  appurtenant  to  any  dominant  tenement, 
that  he  cannot  assign  such  a  right  to  another  person  as 
an  easement  in  gross.  This  was  decided  in  the  case  of 
Acliroyd  v.  Smith  (c),  and  it  might  be  sufficient  to  refer 
to  that  ease  without  further  comment  were  it  not  that 
there  have  been  several  attempts  to  violate  this  principle 
of  law.  In  AcJiroijd  v.  Smith  the  case  was  that  one 
Lister  conveyed  a  close  of  land  to  John  Smith,  and 
granted  to  him,  his  heirs  and  assigns,  that  he  and  they 
respectively,  being  owners  and  occupiers  for  the  time 
being  of  the  said  close,  and  all  persons  having  occasion 
to  resort  thereto,  should  have  the  right  and  privilege  of 
passing  and  repassing,  with  or  without  horses,  cattle, 
carts,  and  carriages,  for  all  ^^ittyoscs,  in,  over,  along,  and 


{a)  32  L.  J.,  Exch.  p.  217. 

(i)  See  also  Shuttletcorth 
V.  Le  Fleming,  19  C.  B.,  N. 
S.  687;  34  L.  J.,  C.  P.  309. 


Mounsey  v.  Ismay,  3  H.  &  C. 
486  ;  34  L.  J.,  Exch.  52. 

(c)   10  C.  B.  164;  19  L.  J., 
C.  P.  315. 
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through  a  certain  road.  By  subsequent  conveyances,  one  Chap.  I. 
moiety  "  of  the  said  lands,  tenements,  hereditaments,  pre-  ^^^^'  ^' 
mises,  and  appurtoKoiccs''^  became  vested  in  Samuel  Smith, 
one  of  the  defendants,  and  the  other  moiety  became  vested 
in  Thomas  Smith,  the  other  defendant.  It  was  alleged 
in  the  plea  that  these  defendants,  being  seised  and  owners, 
and  having  occasion,  for  tJteir  oicii  pui-poses,  to  use  the 
right  and  privilege,  did  pass  and  repass  for  the  piDposes 
of  them,  the  defendants,  without  saying  that  the  user 
was  for  the  purpose  of  going  to  and  from  the  dominant 
tenement.  It  appears,  therefore,  first,  that  Lister  had 
granted  a  right  of  way  for  all  purposes,  whether  con- 
nected with  the  user  of  the  land  or  not,  and  thus  had 
attempted  to  create  an  easement  in  gross,  and  an  attempt 
had  been  made  to  assign  this  right  in  gross  to  the 
defendants ;  and,  secondly,  that  the  defendants  tried  to 
justify  the  user  by  stating,  not  a  user  in  connection  with 
the  dominant  tenement,  but  for  their  own  jmrjmses.  The 
Court  distinctly  decided  that  a  right  unconnected  with 
the  enjoyment  or  occupation  of  land  cannot  be  annexed 
as  an  incident  to  it,  and  that  an  easement  appendant 
to  a  house  or  land  cannot  be  granted  away  and  made 
a  right  in  gross  ;  so  that  the  defendants  as  assignees 
could  not  avail  themselves  of  the  grant  to  John  Smith. 
This  is  the  leading  case  on  this  subject,  and  the  principle 
established  is  one  of  great  importance,  which,  though 
frequently  assailed,  has  not  yet  been  overthrown,  though 
it  must  be  admitted  that  it  has  been  somewhat  shaken 
by  the  high  authorities  who  have  differed  in  opinion  with 
regard  to  it. 

The  cases  in  which  this  principle  has  been  assailed 
have  not  taken  quite  the  same  form  as  Ackroyd  v.  Smith; 
and  they  have  not  so  directly  and  openly  brought  the 
principle  into  question  as  that  case  did.  They  have  all 
been  cases  in  which  owners  of  land  abutting  on  streams, 
and  therefore,  as  will  be  explained  hereafter,  entitled  to 
natm-al  rights  to  use  the  water,  have  granted  or  attempted 
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Chap.  I.  to  grant  to  persons,  who  otherwise  would  have  no  right  to 
^^^^-  ^-  take  the  water,  a  part  of  their  own  natural  rights  (d).  It 
has  been  the  opinion  of  some  judges  of  great  eminence 
that  they  have  power  to  do  this,  and  the  argument  em- 
ployed has  been — Is  it  not  true  that  if  a  man  has  any  kind 
of  property,  he  may  grant  to  others  estates  in  it  and  rights 
of  enjoyment  of  it,  and  that  the  grantees  may  maintain 
actions  against  those  who  disturb  them  ?  Thus,  a  man 
entitled  to  land  may  grant  leases  or  he  may  grant  the 
exclusive  herbage,  a  right  of  depasturing,  a  right  of  way, 
or  a  right  to  game ;  he  may  grant  the  mines  underneath 
or  the  right  to  get  minerals,  and  other  rights  in  or  over 
the  property,  or  of  enjoyment  of  it.  So  if  the  land  is 
covered  with  water  he  may  grant  rights  of  fishing.  So  the 
grantees  of  mines  may  re-grant.  So  of  chattels,  the  owner 
may  let  them  on  hire.  If,  therefore,  a  man  has  a  right  to 
take  water  from  a  stream  as  it  flows  by  his  land,  why  may 
he  not  grant  that  right  to  another  person  ?  {e).  The  argu- 
ment appears  at  fii'st  sight  reasonable ;  but  if  owners  of 
land  abutting  on  streams  have  power  to  grant  away 
portions  of  their  rights  to  other  persons,  is  not  that  power 
a  power  to  grant  away  an  easement  or  natural  right  ap- 
purtenant to  the  riparian  land  as  such  and  make  it  a  right 
in  gross,  or  annex  it  to  property  to  which  it  is  not  and 
ought  not  to  be  appurtenant  ?  The  fallacy  of  the  argument 
seems  to  be  in  regarding  an  easement  as  a  subject  of  pro- 
perty, like  laud,  mines,  or  chattels.  An  easement  is  not 
property,  but  a  right  in  somebody  else's  property,  or,  in 
the  case  of  a  stream,  a  right  in  flowing  water  which,  while 
flowing,  is  not  a  subject  of  property.  Not  being  property, 
it  cannot  be  disposed  of  like  land  or  chattels,  and  the  right 

{d)   Slockport     Waterworks  52L.  J.,  Q.  B.  445.    Kensity. 

Comjjcimj  v.  Potter,  3  H.  &  C.  Great  Easter7i  Railicay  Com- 

300.      Nuttall    V.    Braceivell,  pany,  52  L.  J.,  Ch.  608. 

L.  E.,  2  Exch.   1  ;  3G  L.  J.,  (e)  Per    Bramicell,    B.,    in 

Exch.    1.      Ormerod   v.    Tod-  Nuttall  v.  Bracewell,  L.  E..,  2 

morden  Joint  Stock  Mill  Com-  Exch.  p.  11  ;  36  L.  J.,  Exch. 

pa7iy,  L.  K.,  11  Q.  B.  D.  155 ;  p.  5. 
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of  user  cannot  be  made  over  to  another  person  at  the  will      Chap.  I. 
of  the  person  who  has  a  personal  right  to  use  it  for  the 
benefit  of  his  land  and  his  land  only. 

It  may  here  be  mentioned  that  the  tenement  in  respect  "Dominant^' 
of  which  an  easement  is  enjoyed  is  called  the  "Dominant  rioit''  tone- 
Tenement,"  and  the  owner  of  that  tenement  is  called  the  ™'^^*^  ^^^ 
"  Dominant  Owner,"  while  the  tenement  in  or  over  which 
the  right  is  exercised  is  called  the  "  Servient  Tenement," 
and  the  owner  thereof  the  "  Servient  Owner." 

As  it  is  essential  to  the  existence  of  an  easement  that  Dominant 
there  shall  be  two  tenements — a  dominant  tenement  to  tenements^ 
which  the  right  is  appm^tenant,  and  a  servient  tenement  in  ^^««^'«^'^- 
or  over  which  that  right  is  enjoyed — so  it  is  also  essential 
that  those  tenements  shall  be  distinct  properties :  that  is, 
that  they  shall  belong  to  difierent  persons.  This  is  a 
point  wliich  scarcely  needs  demonstration,  for  it  is  obvious 
that  if  two  tenements  belong  to  one  individual,  he  has  a 
right,  as  owner,  to  use  each  in  whatever  manner  he  likes, 
and  he  may  use  the  one  tenement  as  servient  to  the  other 
simply  because  it  is  his  own,  and  not  because  he  has  any 
special  or  peculiar  right  beyond  his  rights  as  o-^iier  to  use 
one  tenement  as  appurtenant  or  servient  to  the  other ;  in 
whatever  manner,  therefore,  he  exercises  his  right,  he 
exercises  it  in  his  capacity  of  owner  of  the  soil,  and  the 
right  he  exercises  is  not  an  easement  but  a  proprietary 
right  incident  to  the  ownership  of  the  land.  In  Bright  v. 
TTalkcr  {/),VaTke,  B.,  in  speaking  of  the  causes  which 
would  prevent  an  easement  being  acquired  by  prescription, 
says : — "  For  the  same  reason  it  would  not "  (that  is,  title 
would  not  be  acquired)  "if  there  had  been  unity  of  possession 
during  all  or  part  of  the  time ;  for  then  the  claimant  would 
not  have  enjoyed  as  of  right  the  easement,  but  the  soil 
itself."  "  We  all  agree,"  said  Tindal,  0.  J.,  in  delivering 
judgment  in  the  Exchequer  Chamber,  "  that  where  there 

(/)  1  C,  M.  &  E.  p.  219. 
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Chap.  I.      ig  a  unity  of  seisin  of  the  land,  and  of  the  way  over  the 

— '- —  land,  in  one  and  the  same  person,  the  right  of  way  is  either 

extinguished  or  suspended  according  to  the  duration  of  the 
respective  estates  in  the  land  and  the  way  "  {(/).  So,  again, 
where  the  defendant  claimed  a  right  to  pollute  a  stream  to 
the  detriment  of  a  mill- owner,  by  reason  of  having  been 
accustomed  for  twenty  years  to  throw  cinders  into  the  water, 
Coleridge,  J.,  when  delivering  the  judgment  of  the  Court, 
said : — "  Or,  secondly,  the  defendant  might  claim  the 
banks  and  bed  of  the  Hebble,  on  and  in  which  the  cinders 
and  scorioB  have  been  deposited,  as  in  his  own  occupation, 
in  which  case  the  right  to  deposit  them  there  could  be  no 
easement "  {//).  And,  again,  in  the  case  of  a  claim  of  right 
to  light  it  was  decided  that  while  the  dominant  and  ser- 
vient tenements  were  in  the  occupation  of  the  same  person, 
no  easement  or  right  to  unobstructed  light  could  be  ac- 
quired by  prescription  ;  and  Lord  Hatherley,  C,  said  : — 
"  I  take  the  principle  of  that  case  "  (that  is,  a  case  he  had 
been  mentioning),  "in  spite  of  one  expression  as  to  the 
possibility  of  interruption,  to  be,  that  in  order  to  obtain 
an  easement  over  land  you  must  not  be  the  possessor  of  it, 
for  you  cannot  have  the  land  itself  and  also  an  easement 
overit"(/).  It  has  been  questioned,  however,  whether 
a  person  who  owns  one  estate  in  his  own  right  and  another 
as  trustee,  could  not  make  the  former  servient  to  the  latter 
in  such  a  way  that  an  easement  might  be  created  (/.) .  It 
is  very  doubtful,  however,  if  he  could,  for  various  reasons 
which  will  be  explained  hereafter. 

It  is  on  this  principle  that  a  tenant  could  not  at  common 
law  acquire  an  easement  by  prescription  in  land  belonging 
to  his  landlord,  for  the  possession  and  user  by  the  tenant 

(o)  James  v.  Plant,  4  A.  &  (i)  Ladymanv.  Grave,Jj.'R., 

E.    p.  761  ;    6  L.  J.,  N.   S.,  6  Ch.  Ap.  p.  767. 

Exeh.  260.  (^)    Ecclesiastical    Commis- 

(h)  Murgatroid  Y.  Rohinso7i,  sioners  v.  Kino,  L.  E.,  14  Ch. 

7  E.  &  B.  p.  397  ;  2G  L.  J.,  D.  213;  49  L.  J.,  Ch.  529. 
Q.  B.  p.  238. 
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is  the  possession  and  user  of  his  landlord,  and  the  landlord      Cliap.  I. 

could  not  acquire  an  easement  in  his  own  soil  (/) .     It  has  ! — !_ 

been  questioned  in  late  years,  however,  on  more  occasions 
than  one,  whether  an  occupier  of  one  tenement  cannot 
acquire  an  easement  by  prescription  under  the  Prescrip- 
tion Act  {m)  in  another  tenement  of  his  landlord,  not 
against  him,  but  against  the  occupier,  to  whom  the  quasi- 
servient  tenement  happened  to  be  leased,  such  easement 
being  co-extensive  with  the  period  during  which  the  two 
tenements  are  jointly  leased.  This  question  belongs  to  a 
later  place,  however,  and  will  be  there  considered  {u) . 

Although  at  common  law  an  easement  could  not  be 
acquired  by  prescription  by  a  tenant  against  his  landlord, 
a  landlord  could  of  coiu'se  confer  any  right  he  pleased 
upon  his  tenant  by  grant,  and  in  some  cases  a  grant  would 
be  implied  (o) . 

As  it  is  essential  to  the  existence  of  an  easement  that  Easements 
there  shall  be  a  dominant  tenement  in  respect  of  which  dominant 
the  right  may  be  possessed,  so  it  is  also  essential  that  tenement. 
the  easement  shall  be  beneficial  to  the  occupation  of  the 
dominant    tenement.      The   leading   case   in   which   this 
principle  has  been  recognised  and  followed  is,  perhaps, 
Ackroijd  v.  Smith  {p),  in  which  Coleridge,  J.,  after  citing 
the  judgment  of  Lord  Brougham  in  Keppel  v.  Baik>/  {q), 
said : — "  It  would  be  a  novel  incident  attached  to  land 
that  the  owner  and  occupier  should,  for  pm-poses  wholly 

{I)    Gaijford  V.  Moffatt,  L.  Ch.  655.     Gayford  v.  Moffatt, 

E.,   4  Ch.  Ap.  133.      Outram  L.  E.,  4  Ch.  Ap.  133. 
V.  Maude,  L.  E.,  17  Ch.  D.  {p)  10  C.  B.  164  ;  19  L.  J., 

391  ;  50  L.  J.,  Ch.  783.  Rus-  C.  P.  315.  This  case,  Ackroijd 

sell  V.  Harford,  L.  E.,  2  Eq.  v.  Smith,   was  explained  by 

507.  the  Lords  Justices  iu  Thorpe 

{m)  2  &  3  WiU.  lY.  c.  71  ;  v.  Brumfitt  (L.  E.,  8  Ch.  Ap. 

see  Appendix.  650),  and  it  was  said  by  James, 

(n)  See   post,    Chap.    II.,  L.  J.,  to  have  been  misaj^pre- 

sect.  1.  bended. 

(o)  Beddington  v.  Atlee,  L.  {q)  2  Myl.  &  K.  p.  535. 

E.,  35  Ch.  D.  317  ;  56  L.  J., 
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Chap.  I.      unconnected  witli  that  land,  and  merely  because  he  is 
^^^^-  ^'        owner  and  occupier,  have  a  right  of  road  over  other  land  ; 
and  it  seems  to  us  that  a  grant  of  such  a  privilege  or  ease- 
ment can  no  more  be  annexed  so  as  to  pass  with  the  land 
than  a  covenant  for  any  collateral  matter."    This  principle 
was  also  approved  in  the  cases  of  Hill  v.  Tuppcr{r),  and 
Ullis  V.  The  Mayor  and  Corporation  of  Bridgnorth  (s).    The 
case  of  Bailey  v.  Stevens  (t),  relating  to  a  projit  a  prendre, 
is  also  in  point.     In  that  case  a  right  was  set  up  that  the 
owners  of  a  field  had,  from  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,  enjoyed  the  right  at 
their  free  will  and  pleasure  to  enter  a  close  of  the  plaintiff 
to  cut  and  carry  away  and  convert  to  their  own  use  the 
trees  and  wood   growing   and  being  in   the   said   close. 
There  was  no  allegation  that  the  wood,  when  cut,  was  to 
be  used  on  or  for  the  benefit  of  the  field  in  respect  of 
which  the  right  was  claimed,  and  it  was  held  that  such  a 
right,  though  it  might  have  been  granted  as  a  right  in 
gross,  would  not  pass  with  the  occupation  of  the  field 
as  appurtenant.      Willes,  J.,  in   his   judgment,  said : — 
*'  But,  assuming  that  such  grants  may  be  made,  and  are 
capable  of  being  assigned,  I  apprehend  it  is  clear  that 
they  can  only  be  made  in  gross,  and  can  only  be  assigned 
by  the  grantees  by  the  ordinary  conveyances  known  to 
the  law ;  and  it  is  not  because  the  grantee  may  happen 
to  be  the  owner  of  a  close  at  the  time  the  grant  is  made  to 
him  that  such  a  conveyance  can  be   dispensed  with   in 
favoiu'   of    the  persons   who,   from    time   to   time,   may 
succeed  him  in  the  ownership  of  that  close;"  and,  after 
referring  to  a  class  of  cases  not  in  point,  the  learned  judge 
continued : — "  In   all  other  cases  the  incident  sought  to 
be  annexed,  so  that  the  assignee  of  the  land  may  take 
advantage  of  it,  must  be  beneficial  to  the  land  in  respect 
of  the  ownership  of  it."     Byles,  J.,  also  said  : — "  How  can 

(r)  32  L.  J.,  Exch.  217.  (t)  31  L.  J.,  C.  P.  226  ;  12 

(s)  32  L.  J.,  C.  P.  273.  C.  B.,  N.  S.  91. 
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such  a  right  as  this  be  claimed  hy  the  occupier  of  land  as      Chnp.  I. 

such  ?     It  is  in  no  way  connected  with  the  enjoyment  of      '  ^'^  '    ' 

the  land  occupied.     A  man  might  as  w^ell  try  to  make  a 

right  of  way  over  land  in  Kent  appurtenant  to  an  estate 

in  Northumberland."     On  the  same  principle  it  was  held 

that  a  waterworks  company  is  not   entitled  to   use  the 

water  of  a  stream  to  supply  a  town  at  a  distance  with 

water  because  it  happens  to  own  land  on  the  banks  of 

the  stream  which  would  give  it  a  right  to  use  it  for  the 

purposes  of  that  land  {k). 

The  principles  must  therefore  be  accepted  that  there  No  easement 
must  not  only  be  a  dominant  and  a  servient  tenement  to  servient  ° 
support  an  easement,  but  that  the  easement  must  be  bene-  tenement. 
ficial  to  the  dominant  tenement.  It  sometimes  happens, 
however,  that  the  existence  of  an  easement  is  not  only 
beneficial  to  the  dominant  tenement,  but  that  it  is  advan- 
tageous to  the  servient  tenement  also.  In  such  a  case  it  is 
evidently  desirable  for  the  servient  owner  that  the  user  of 
the  easement  should  not  cease  ;  and  the  rights  of  the  ser- 
vient owner,  as  well  as  the  obligations  imposed  upon  his 
tenement  with  reference  to  easements  so  mutually  bene- 
ficial, call  for  notice,  and  the  subject  may  be  mentioned 
here  without  inconvenience,  though  it  is  not  strictly  in- 
volved in  the  definition  of  an  easement  which  is  the 
matter  now  under  consideration.  It  has  been  decided 
that  no  reciprocal  easement  can  be  acquired  for  the 
benefit  of  the  servient  tenement  by  the  user  or  exercise 
of  the  easement  by  the  dominant  owner,  or,  as  Cockburn, 
C.  J.,  expressed  it  in  his  judgment  in  2Iaso)i  v.  The  S/u-eics- 
hury  and  Hereford  RaUivay  Company  (x),  the  easement 
exists  for  the  benefit  of  the  dominant  owner  alone,  and 
the  servient  owner  acquires  no  right  to  insist  on  its  con- 

(m)     Swindon     Waterworks  638. 

Co.,    Limited    v.     Wilts    and  (a;)  L.  E.,  6  Q.  B.  578  ;  40 

Berks  Canal  Co.,  L.  R,  7  E.  L.  J.,  Q.  B.  293. 
&  I.  Ap.  697  ;  45  L.  J.,   Ch. 

c2 
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Sect.  1. 


Obligation 
on  servient 
owner  to 
suffer  or 
refrain  from 
doinff  some- 
thing. 


tinuance  or  to  ask  for  damages  on  its  abandonment.     In 
that  case  the  water  of  a  stream  had  been  diverted  by  a 
canal  company  for  forty  years,  and  on   the  purchase  of 
the  canal  by  the  defendants  under  an  Act  of  Parliament, 
the  water  was  restored  to  its  former  course.     Owing  to 
the  lapse  of  time,  the  old  bed  of  the  stream  had  become 
partially  silted  up,  so  that  it  could  not  as  of  old  carry  off 
all   the   water  in   times  of   flood,  and  the  land   of  the 
plaintiff  which  was  situated  on  the  banks  of  the  stream 
was  flooded.     It  is  manifest  that  it  must  often  happen,  as 
in  that  case,  that  the  exercise  of   the  easement  by  the 
dominant  owner  operates  also  in  favour  of  the  servient 
owner,  and  the  question  in  such  cases  must  arise,  as  it 
did  there,  whether  the  servient  owner  can  by  the  long 
user  acquire  any  right  against  the    dominant   owner  to 
insist  on  the  continuance  of  the  exercise  of  the  easement 
by  him.     It  was  decided  that  he  cannot.     Previously  to 
the  above-mentioned  case  it  had  been  held  that  a  mine- 
owner  who  exercises  a  right  to  make  a  drain  into   his 
neighbour's  land  does  not,  by  using  the  drain  for  twenty 
years,  raise  any  presumption  that  he  is  subject  to  a  duty 
to  continue  his  di-ain  for  the  benefit  of  the  person  into 
whose  land  it  runs  (y). 

To  return  to  the  definition  of  an  easement  given  above, 
the  last  clause  points  out  that  the  effect  of  an  easement 
is  the  imposition  of  an  obligation  on  the  servient  owner 
to  suffer  or  refrain  from  iloinrj  something  on  his  own 
tenement  for  the  advantage  of  the  dominant  owner.  An 
easement  is  a  right  which  is  appurtenant  to  the  dominant 
tenement  and  imposed  upon  the  servient  tenement ;  and 
it  is  important  to  mark  that  it  is  not  imposed  upon  the 
person  of  the  servient  owner;  therefore  an  obligation 
imposed  upon  him  to  do  something  for  the  benefit  of  the 


{y)  Arkwright   v.     Gell,    5      ]jer  Erie,  C.  J. 
M.  &  W.  303  ;  8  L.  J.,  N.  S.,      p.  363. 
Exch.  201.    Gaved  v.  Martyn, 


34  L.  J.,  C.  P. 


Sect.  1. 
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dominant  tenement  is  not  an  easement,  or,  in  other  words,  Chap.  I. 
there  can  be  no  easement  rendering  it  compulsory  for  the 
servient  owner  to  do  something.  If  the  ordinary  ease- 
ments of  light,  support,  \\'ay  and  watercourse  are  considered, 
it  will  be  seen  that  the  obligation  is,  in  every  case,  of  a 
passive  character  as  regards  the  servient  OAvner :  a  right 
to  uninterrupted  light  is  a  right  that  the  servient  owner 
shall  refrain  from  building  in  such  a  manner  as  to  ob- 
struct the  light ;  a  right  to  support  is  a  right  that  the 
servient  owner  shall  refrain  from  moving  the  means  of 
support  if  the  enjoyment  of  the  dominant  tenement  would 
be  thereby  interrupted  ;  a  right  of  way  is  a  right  that  the 
servient  owTier  shall  suffer  the  dominant  owner  to  pass  over 
his  land ;  and  a  right  of  watercourse  is  a  right  that  the 
servient  owner  shall  suffer  w^ater  to  flow  uninterruptedly 
over  the  servient  tenement,  or  that  the  servient  owner 
shall  refrain  from  interrupting  the  course  of  a  stream  or 
doing  anything  to  make  the  water  impure.  For  this 
reason  it  was  laid  down  in  Pomfret  v.  Ricroft  {z),  that  the 
grantor  of  a  right  of  way  is  not  bound  to  repair  the 
way,  but  that  the  grantee  of  an  easement  has  a  right  to 
repair  the  subject  of  the  easement  and  to  enter  on  the 
land  of  the  grantor  for  that  purpose  whenever  repair's  may 
be  required,  "for  when  the  use  of  a  thing  is  granted 
everything  is  granted  by  which  the  grantee  may  have 
and  enjoy  such  use."  It  is,  therefore,  clear  that  the  only 
obligation  cast  by  law  upon  a  servient  owner  is,  that  he 
shall  passively  submit  to  the  exercise  of  some  privilege  on 
his  land,  and  that  he  shall  not  do  anything  inconsistent 
with  the  right  of  the  dominant  owner  thereto.  There 
may,  it  is  undeniable,  be  rights  lawfully  imposed  upon  a 
landowner  obliging  him  to  execute  work  or  actively  to  assist 

(;)  1  Wms.  Saund.  p.  322a.  4  Exch.  163  ;   19  L.  J.,  Exch. 

Macclesfield   Highiccuj    Board  170.      Per    Coleridge,    J.,    in 

V.  Grant,  51  L.  J.,  Q.  B.  357.  Duncan    v.    Louch,    6  Q.   B, 

Taylor   v.    Whitehead,  Doug.  p.  909. 
716,      Chauntler  v.  Robinson^ 
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Cliap.  I.      a  neiffli'boiir,  or  execute  a  work  for  his  benefit,  but  such 
rights  are  not  easements,  and  depend  on  entu'ely  diffe- 


rent principles  of  law.  Many  instances  of  the  kind  will 
readily  suggest  themselves,  as,  for  instance,  an  obligation 
to  maintain  a  wall  or  fence,  or  to  repair  a  road. 

Eights  in  the  From  the  case  of  Coolie  v.  Chilcott  {a),  however,  it  would 
easements  appear,  if  the  decision  had  not  been  practically  overruled 
with  an  active  -^y  j-]^q  Court  of  Appeal,  that,  though  there  cannot  be  an 

obugation  -^  ,..,. 

on  servient  easement,  eo  nomine,  obliging  the  servient  owner  to  do 
owner.  something  for  the  benefit  of  the  dominant  tenement,  yet 

that  such  a  right  might  in  fact  exist  under  the  veil  of  a 
covenant  running  with  the  land,  or  of  a  covenant  obliga- 
tory on  a  purchaser  of  land  with  notice  of  the  covenant. 
The  facts  of  that  case  were  that  one  Hinton,  owner  of  a 
piece  of  land,  sold  to  one  Farmer  part  of  the  property, 
with  a  well  or  spring  of  water  and  a  pump-house  thereon. 
By  a  deed  of  covenant,  in  which  it  was  recited  that  Hinton 
was  possessed  of  other  land,  being  the  remainder  of  the 
property,  and  that  Farmer  was  about  to  erect  a  steam- 
engine  and  make  a  tank  on  the  property  he  had  purchased 
for  the  purpose  of  pumping  water  from  the  well  for  the 
supply  not  only  of  his  own  house,  but  also  of  the  houses 
then  built  and  thereafter  to  be  built  on  Hintou's  land,  and 
was  to  lay  pipes  into  each  of  the  houses,  it  was  witnessed 
that  Hinton  covenanted  not  to  grant  or  release  any  of  the 
land  or  premises  for  the  purpose  of  making  a  well  or  tank 
for  the  use  of  any  house  then  belonging  to  him  there,  or 
for  any  house  thereafter  to  be  built,  and  that  in  all  grants 
and  conveyances  of  his  land  he  would  insert  a  covenant  by 
any  purchaser  that  he  should  be  bound  to  have,  and  take, 
and  be  supplied  with  water  from  the  said  well,  and  to  pay 
21.  a  year  for  the  same.  Farmer  then  covenanted  for 
himself,  his  heirs,  executors,  administrators,  appointees, 
and  assigns,  with  Hinton  to  erect  the  steam-engine  and 

(a)  L.  E.,  3  Ch.  D.  694. 
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tank,  and  from  time  to  time,  and  at  all  times  for  ever  Chap.  I. 
thereafter,  to  find  and  provide  a  full  and  ample  supply 
of  good,  clean,  and  wholesome  spring  water  for  all  the 
houses.  Here  was  a  covenant  to  pump  and  sujiplj  water 
from  the  land  of  the  covenantor  to  the  houses  of  the 
covenantee,  and  that  covenant  was  to  endure  for  ever,  and 
to  be  obligatory  on  all  persons  who  should  thereafter 
become  owners  of  Farmer's  well.  The  right  conferred  on 
Hinton  to  have  the  water  supplied  had  all  the  essential 
qualities  of  an  easement,  except  this,  that  the  obligation 
on  Farmer  was  not  merely  to  submit  passively  to  have 
the  water  taken,  but  actively  to  supply  it.  The  plaintiff 
became  possessed  of  some  of  Hinton's  land,  and  built  two 
houses,  and  the  defendant  had  become  possessed  of  Farmer's 
well  and  had  purchased  with  notice  of  the  covenant,  but 
failed  to  supply  the  plaintiff's  houses  with  water.  The 
question  was,  whether  the  covenant  was  obligatory  on  the 
defendant.  For  the  plaintiff  no  claim  was  made  to  the 
right  as  an  easement  appm-tenant  to  his  land,  but  an  unin- 
terrupted supply  of  water  was  claimed  either  on  the  ground 
that  the  covenant  ran  with  the  land  and  was  obligatory  on 
the  defendant  on  that  account,  or  that  it  was  binding  on 
him  because  he  purchased  with  notice  of  it.  Malins,  V.-C, 
decided  that,  as  the  defendant  bought  with  notice  of  the 
obligation,  he  was  bound  to  keep  up  the  supply  of  water, 
for  he  could  not  take  the  property  without  performing  the 
obligation  attached  to  it.  It  was  therefore  immaterial,  he 
thought,  whether  the  covenant  ran  with  the  land  ;  but  he 
thought  it  did.  If  the  decision  had  remained  unquestioned 
it  is  difficult  to  see  how  it  would  be  possible  any  longer 
to  limit  easements,  as  they  are  limited  in  the  definition,  to 
rights  by  reason  of  which  the  servient  owner  "  is  obliged  to 
suffer  or  refrain  from  doing  something  "  on  his  own  tene- 
ment for  the  advantage  of  the  dominant  owner ;  for  the 
right,  except  in  the  particular  now  under  consideration,  had 
all  the  properties  of  an  easement.  Easements  must  from 
thenceforth  have  been  considered  as  including  active  as 
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Customs. 


well  as  passive  obligations.  In  Ilcyxcood  v.  The  Brmmcick 
Bi(ildi)t(j  Society  {b),  and  The  London  and  South  Western 
Eaihvay  Company  v.  Gomm  (c),  however,  the  effect  of  pur- 
chase with  notice  of  a  covenant  was  again  considered,  and 
the  rule  under  which  a  purchaser  became  bound  by  the 
covenant  was  limited  strictly  to  cases  of  restrictive  or  pas- 
sive covenants,  thus  preventing  any  right  with  an  active 
obligation  on  the  servient  owner  becoming  annexed  to  land 
as  an  easement.  Brett,  L.  J.,  went  so  far  as  to  say,  that  if 
CoolxC  V.  Chilcott  was  decided,  as  it  seems  to  have  been,  on 
the  equitable  doctrine  of  notice,  he  thought  the  Court 
ought  to  overrule  it  {d). 

The  characteristic  features  of  easements  as  above  defined 
have  now  been  considered  in  detail,  but  there  are  some 
other  points  in  connection  with  them  which  still  remain 
to  be  noticed;  and,  first  of  all,  the  difference  between 
easements  and  customs  calls  for  some  remark,  for  the 
distinction  appears  to  be  not  always  clearly  understood. 
From  what  has  been  already  said,  it  will  be  seen  that 
an  easement  is  a  right  belonging  to  an  individual  in 
respect  of  his  land,  but  a  custom  is  a  usage  attached 
to  a  locality,  and  a  customary  right  belongs  to  no  indi- 
vidual in  particular,  but  may  be  enjoyed  by  anyone  who 
for  the  time  being  inhabits  the  locality  to  which  the 
right  is  attached,  or  who  belongs  to  the  particular  class 
entitled  to  the  benefit  of  the  custom.  The  case  of  Moiinsey 
V.  Isniay  (r)  only  need  be  referred  to  to  exemplify  this 
distinction.  The  action  was  brought  for  a  trespass,  and 
the  defence  was  a  supposed  right  claimed  under  the 
second  section  of   the   Prescription   Act  (,/').      The  plea 


{!))  L.  E.,  8  Q.  B.  D.  403 
51  L.  J.,  Q.  B.  73. 

(c)  L.  E.,  20  Ch.  D.  5G2 
51  L.  J.,  Ch.  530. 

(d)  See  also  Austerherry  v 
Corporation  of  Oldham,  L.  E. 
29  Ch.  D.  750  ;  55  L.  J.,  Ch 
633, 


(e)  3H.  &C.  486:  34  L.  J., 
Exch.  52.  See  also  the  judg- 
ment of  James,  L.  J. ,  in  Earl 
de  la  Warry.  Miles,  L.  E.,  17 
Ch.  D.  535;  50  L.  J.,  Ch. 
754. 

(/)  2&3  Will.  lY.  0.  71. 
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alleged  that  for  the  full  period  of  twenty  years  next  Chap.  I. 
before  suit,  on  Ascension  Day,  horse-races  had  been,  and 
of  right  ought  to  have  been,  and  still  ought  to  be,  hold  en 
on  the  land  where  the  trespass  was  alleged  to  have  been 
committed,  which  was  near  the  city  of  Carlisle  ;  and  for 
the  full  period  of  twenty  years  next  before  suit  the 
freemen  of  the  city  of  Carlisle  on  the  day  aforesaid  in 
every  year  had  without  interruption  enjoyed  and  claimed 
to  enjoy  as  a  custom  a  right  to  enter  on  the  land  for  the 
purpose  of  holding  horse-races,  justifying  the  alleged 
trespass  by  stating  that  the  defendant  was  one  of  the 
freemen  of  Carlisle,  and  entered  the  Iocuh  in  quo  in 
exercise  of  the  right.  There  were  twelve  pleas  in  which 
the  right  was  claimed  under  the  same  section  of  the  Act 
in  different  ways,  and  in  some  forty  were  substituted  for 
twenty  years.  Martin,  B.,  delivered  the  judgment  of  the 
Court,  and,  after  stating  the  effect  of  the  pleas  and 
explaining  the  origin  and  provisions  of  the  Prescription 
Act,  continued : — "  The  question  which  has  been  argued 
before  us,  and  which  is  the  true  one,  is  whether  a  custom 
for  the  freemen  or  citizens  of  Carlisle  uj^on  Ascension 
Day  to  enter  upon  another  man's  land  for  the  purpose 
of  holding  horse-races  there,  is  an  easement  within  the 
second  section.  To  be  so  it  must  be  within  the  words 
custom,  prescription,  or  grant  to  a  way  or  other  easement, 
or  to  a  watercourse,  or  to  the  use  of  any  water  to  be 
enjoyed  upon  land  of  another ;  and  we  think  it  is  not. 
In  the  first  place,  we  do  not  think  that  this  custom  is  an 
easement  at  all.  One  of  the  earhest  definitions  of  an 
easement  with  which  we  are  acquainted  is  in  the  Termes 
de  la  Ley,  and  it  is  '  a  privilege  that  one  neighbour  hath 
of  another,  by  writing  or  prescription,  without  profit,  as  a 
way  or  sink  through  his  land.'  In  this  definition  custom 
is  not  mentioned,  prescription  is ;  and  it  therefore  seems 
to  point  to  a  privilege  belonging  to  an  individual,  not  a 
custom  which  appertains  to  many  as  a  class."  In  Black- 
gtone's  Commentaries  the  distinction  is  also  marked,  for 
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Chap.  I.  it  is  there  said  that,  "  If  there  he  a  usage  in  the  parish  of 
^^^^-  ^'  Dale  that  all  the  inhahitants  of  that  parish  may  dance  on 
a  certain  close  at  all  times  for  their  recreation  [which  is 
held  to  he  a  lawful  usage  {(/)],  this  is  strictly  a  custom, 
for  it  is  applied  to  the  place  in  general,  and  not  to  any 
particular  persons ;  hut  if  the  tenant  who  is  seised  of  the 
manor  of  Dale  in  fee  alleges  that  he  and  his  ancestors,  or 
all  those  whose  estate  he  has  in  the  said  manor,  have  used 
time  out  of  mind  to  have  common  of  pasture  in  such  a 
close,  this  is  properly  called  a  prescription,  for  this  is 
a  usage  annexed  to  the  person  of  the  owner  of  this 
estate." 

Although  it  is  laid  down  thus  broadly  that  a  custom  and 
an  easement  are  rights  of  a  totally  different  kind,  there 
undoubtedly  can  be  a  custom  in  a  locality  under  and  by 
virtue  of  which  an  individual  may  become  entitled  to  an 
easement  in  respect  of  his  estate  situated  in  the  locality  to 
which  the  custom  belongs.     Several  instances  of  such  cus- 
tomary easements  are  mentioned  in  the  reports  as  existing 
in  the  county  of  Cornwall  in  respect  of  the  tin  mines — 
as,  for   instance,  in  the  case  of  Carlijon  v.  Lovering  {/i), 
where  a  customary  right  is  alleged  in  the  eighth  plea, 
that  tinners  and  miners  within  the  Stannaries  of  Cornwall, 
lawfully  working  and  mining  tin  and  tin  ore  from  any 
tin  mine  or  tin  work  within  the  said  Stannaries,  situated 
upon  or  near  to  a  stream  of  water  running  or  flowipg  by 
or  through  such  tin  mine  or  tin  work,  should  have  and 
enjoy  the  right  of  washing  away  in,  with,  and  by  means 
of,  such  stream  of  water,  where  the  same  flowed  by  or 
through  such  tin  mine  or  tin  work,  all  or  any  part  of  the 
sand,  stones,  rubble,  and  other  stuff  which  should  become 
or  be  dislodged  or  severed  in  the  course  of  so  working  the 
said  tin  mine  and  tin  ore,  and  of  casting  and  throwing 

(y)  Ahhoit  V.  Wceldi/,  1  Lev.  45  L.  J.,  Exch.  50. 

176.     Millechamp  v.  ^Johnson,  (A)  1  H.  &  N.  784  ;  26  L.  J., 

Willes,  205,  n.     Hall  v.  Not-  Exch.  251. 
tingham,  L.  E.,  1  Exch.  D,  1  ; 
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from  and  out  of  tlie  said  tin  mine  or  tin  work  all  or  any      Chap.  I. 


part  of  tlie  same  sand,  stones,  rubble,  and  other  stuff  into 
the  stream  where  the  same  flowed  by  or  through  the  tin 
mine  or  tin  work,  and  of  having  the  same  washed  and 
carried  away  from  the  tin  mine  or  tin  work  by  the  flow 
of  the  stream  down  the  course  of  the  stream  to  the  sea. 
There  can  be  no  doubt  but  that  this  right,  although 
claimed  under  a  custom,  is  truly  an  easement  (/),  and 
the  plea  was  held  to  disclose  a  lawful  and  valid  custom. 
In  the  case  of  Gared  v.  Marty n  {k),  also,  a  custom  was 
alleged  to  exist  in  Cornwall,  that  tin-streamers  have  a 
right  to  the  free  use  of  the  water  over  the  whole  of  the 
district  within  their  tin-bounds,  and  that  they  claim  the 
right  not  only  to  use  the  water,  but  to  divert  it  into  other 
streams.  This  custom  was  much  discussed  in  the  case  of 
Itimey  v.  Sfocker  (/),  but  in  that  case  Lord  Cran worth,  C, 
is  reported  to  have  thought  that  the  right  to  divert  streams 
to  mines  must  after  long  use  be  presumed  to  have  been 
granted,  and  granted  not  to  the  tin-bounders,  but  to  the 
owner  of  the  soil  under  which  the  mines  are  situated. 
If  this  view  be  correct,  the  right  of  diversion  is  an  ease- 
ment acquired  by  the  landowner  by  prescription,  and 
not  a  customary  right  of  the  tin-bounders.  Possibly  the 
decision  might  have  been  different  if  the  diversion  had 
been  quite  recent,  for  in  that  event  no  question  of  pre- 
scriptive title  could  have  been  raised. 

Besides  these  and  other  cases  in  which  easements 
claimed  under  and  by  virtue  of  customs  are  mentioned, 
this  method  of  acquisition  is  distinctly  recognised  in  the 
second  section  of  the  Prescription  Act  {)ii) ,  which  says : — 
"  And  be  it  further  enacted,  that  no  claim  which  may  be 
lawfully  made  at  the  common  law  by  Custom,  Prescrip- 

{i)  See  Wright  Y.  Williams,  (I)  L.  E.,  1  Ch.  Ap.  39G  ; 

1  M.  &  W.  77  ;  5  L.  J.,  N.  S.,  35  L.  J.,  Ch.  467. 

Exch.  107.  (m)  2  &  3  Will.  lY.  c.  71. 

(k)  34  L.  J.,  C.  P.  p.  354  ;  See  Appendix. 
19  C.  B.,  N.  S.  732. 
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Chap.  I.  tion,  or  Grant,  to  any  way  or  other  easement,"  &c. ;  and 
^^^'^-  ^-  the  result,  therefore,  is  tluit  although  a  customary  right 
enjoyable  by  a  particular  class  of  persons  is  not  an  ease- 
ment, yet  that,  if  a  custom  exists  under  which  individuals 
of  a  class  may  obtain  independent  rights  in  respect  of 
their  land,  which  would  be  easements  if  acquired  by  grant 
or  prescription,  those  rights  are  easements,  though  acquired 
under  the  custom. 
No  new  The  next  point  to  be  noticed  is  that  the  law  will  not 

species  of         recognise   any   new   species   of    easements,   for   "a  new 
species  of  incorporeal  hereditaments  cannot  be  created  at 
the  will  and  pleasure  of  an  individual  owner  of  an  estate  : 
he  must  be  contented  to  take  the  sort  of  estate  and  the 
right   to   dispose   of   it   as   he   finds  the  law  settled  by 
decisions  or  controlled  by  Act  of  Parliament  "(«)•     This 
principle  of  law  appears  to  have  been  first  laid  down  by 
Lord  Brougham,  C,  in  the  case  of  Kej^pel  v.  Bailcij  (o), 
in  which  he  said : — "  There  are  certain  known  incidents 
to   property  and   its   enjoyment;    among  others,  certain 
burdens  wherewith  it  may  be  affected,  or  rights  which 
may  be  created  and  enjo^^ed  over  it  by  parties  other  than 
the  owner ;    all  which   incidents   are   recognised  by  the 
law.  ...  So  in  respect  of  enjoyment,  one  may  have  the 
possession  and  the  fee  simple,  and  another  may  have  a 
rent  issuing  out  of  it,  or  the  tithes  of  its  produce,  or  an 
easement,  as  a  right  of  way  upon  it  or  of  common  over  it. 
And  such  last  incorporeal  hereditament  may  be  annexed 
to  an  estate  wliich  is  wholly  unconnected  with  the  estate 
affected   by  the   easement,   although   both    estates   were 
originally  united  in  the  same  owner,  and  one  of  them  was 
afterwards  granted  by  him  with  the  benefit,  while  the 
other  was  left  subject  to  the  burden.     All  these  kinds  of 
property,  however — all  these  holdings — are  well  known  to 
the  law  and  familiarly  dealt  with  by  its  principles.     But 

(n)  Per   Pollock,  C.  B.,    in      C.  121. 
judgment  in  Hill  v.  Tupjier,  (o)  2  Myl.  &  K.  p.  535, 

32  L.  J.,  Exch.  217  ;  2  H.  & 
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it  must  not,  therefore,  "be  supposed  that  incidents  of  a  Cliap,  I, 
novel  kind  can  be  devised  and  attached  to  property  at  the  ' '''^  '  ' 
fancy  or  caprice  of  any  owner.  It  is  clearly  inconvenient, 
both  to  the  science  of  tlie  law  and  to  the  public  weal,  that 
such  a  latitude  should  be  given.  There  can  be  no  harm 
in  allowing  the  fullest  latitude  to  men  in  binding  them- 
selves and  their  representatives — that  is,  their  assets  real 
and  j)ersonal — to  answer  in  damages  for  breach  of  their 
obligations.  This  tends  to  no  mischief,  and  is  a  reasonable 
liberty  to  bestow ;  but  great  detriment  would  arise,  and 
much  confusion  of  rights,  if  parties  were  allowed  to 
invent  new  modes  of  holding  and  enjoying  real  property, 
and  to  impress  upon  their  lands  and  tenements  a  peculiar 
character  which  should  follow  them  into  all  hands,  how- 
ever remote." 

The  above  passage  from  Lord  Brougham's  judgment 
is  quoted  here,  as  Keppcl  v.  Bailcij  is  a  leading  case  on 
the  subject,  and  his  lordship's  judgment  has  been  cited 
with  approbation  and  followed  in  more  recent  decisions  {p) ; 
but  it  must  be  remembered  that  although  any  burden  of 
a  new  species  which  the  owner  thinks  proper  to  impose 
on  his  land  is  not  an  easement  which  can  be  made  appur- 
tenant to  land  so  as  to  bind  it  in  the  hands  of  assignees, 
yet  that  such  an  obligation  is  perfectly  valid  as  between 
the  grantor  and  grantee  of  the  right,  and  if  the  grantee 
is  disturbed  in  his  enjoyment  by  the  grantor  the  law  will 
afford  him  ample  remedy  for  the  injury  by  action  on 
covenant;  and  if  he  is  distui'bed  by  a  stranger  he  may, 
with  the  grantor's  permission,  sue  for  the  disturbance  in 
his  name.  The  cases  already  cited  are  authorities  to  that 
effect,  and  the  principle  was  very  clearly  expressed  by 
Melhsh,  L.J.,  in  a  recent  case.  The  decision  was  directed 
to  a  different  point,  but  incidentally  the  Lord  Justice 
said,  that  in  his  opinion  there  was  a  distinction  between 

{p)  Ackroyd  v.  Smith,  10  315.  Hill  v.  Tupper,  2  H.  & 
C.  B.   164  ;  19  L.  J.,  C.   P.      C.  121  ;  32  L.  J.,  Exch.  217. 
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Chap.  I.  tlie  case  under  consideration,  which  was  a  case  relating  to 
^^^^'  ^'  a  right  to  light  granted  by  deed,  and  the  cases  referred  to 
by  the  Master  of  the  Rolls,  whose  decision  was  then  under 
appeal.  In  those  cases  there  was  no  grant  at  law  at  all, 
but  the  right  had  merely  come  into  existence  by  covenant. 
"Where,"  he  said,  "the  right  comes  into  existence  by 
covenant,  the  burden  does  not  run  at  law  with  the  servient 
tenement  at  all ;  but  a  Court  of  equity  says,  that  a  person 
who  takes  it  with  notice  that  such  a  covenant  has  been 
made  shall  be  compelled  to  observe  it.  That  is  the 
ordinary  case  where  there  is  such  a  covenant  as  I  before 
referred  to,  that  a  person  shall  have  an  uninterrupted 
view  from  his  drawing-room  window,  because  the  law  will 
not  allow  the  owner  of  land  to  attach  an  unusual  and 
unknown  covenant  to  the  land,  so  that  a  man  who  buys 
the  property  in  the  market  without  knowing  that  it  is 
subject  to  any  such  burden,  would  find  that  some  previous 
owner  had  professed  to  bind  all  subsequent  owners  by  an 
obligation  not  to  obstruct  the  view  which  somebody  else 
would  have  from  the  windows  of  his  house.  In  sucli  a 
case  as  that,  though  the  man  who  makes  the  covenant  is 
liable,  yet  those  claiming  under  him  are  not  liable  at  law ; 
but  the  Court  of  equity  says,  that  if  a  purchaser  has  taken 
the  land  with  notice  of  that  contract,  it  is  contrary  to 
equity  that  he  should  take  advantage  of  that  rule  of  law 
to  violate  the  covenant.  But  in  the  case  of  a  grant  of  a 
well-known  easement,  such  as  a  right  to  hght,  or  a  water- 
course, or  a  right  of  way,  or  any  of  the  numerous  easements 
which  are  well  known  to  the  law,  when  they  are  once 
validly  created,  the  right  passes  at  law,  and  the  owner 
and  occupier  of  the  dominant  tenement  may  maintain  an 
action  against  the  occupier  of  the  servient  tenement  if  the 
right  is  interfered  with ;  and  in  all  such  cases  the  rule  in 
equity  ought  to  follow  the  law  "  (q). 

{q)  Leech  V.  Schceder,  L.  E.,   9  Ch.  Ap.  p.  475  ;  43  L.  J., 
Ch.  p.  491. 
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It  has  ali'cadj  been  pointed  out  that  natural  riglits  are      Cliap.  I. 
inherent  in  land,  but  that  easements  are  created  at  the        ^^  ' 
will  of  the  owner  of  the  land  over  which  they  are  to  be  Effect  of 
used,  and  it  will  be  readily  seen  that  cases  may  frequently  on  natural 
occur  in  which  easements  created  by  an  owner  of  land  will  '^^olits. 
be  totally  inconsistent  with  the  natural  rights  which  the 
law  has  annexed.     The  questions  then  arise,  whether  a 
landowner  can  create  such  inconsistent  rights,  and  if  he 
can,  which  of  the  rights  is  to  give  place  to  the  other. 
Natural  rights  are  not  so  inseparable  from  the  land  to 
which  the  law  has  annexed  them  as  to  prevent  the  owner 
from  creating  easements  at  variance  with  them,  although 
the  landowner  has  not  such  unrestricted  dominion  over  his 
rights  as  to  be  able  to  assign  them  to  another  person  apart 
from  his  dominant  tenement.    The  effect  of  the  creation  of 
an  adverse  easement  is  to  cause  suspension  of  the  natural 
rights  during  its  existence,  and  if  the  easement  is  at  any 
time  extinguished  the  natm^al  rights  instantly  revive  (r). 

If  this  is  the  case  with  easements  inconsistent  with  Inconsistent 
natural  rights,  the  further  question  may  be  asked — "What  ^thtT 
happens  if  two  persons  are  possessed  of  inconsistent 
natural  rights  ?  The  answer  to  this  is  plain,  that  it  is  not 
in  the  nature  of  natural  rights  to  be  inconsistent  one  with 
another,  for  the  natural  rights  of  one  person  are  so  limited 
by  the  natural  rights  of  others,  that  where  the  rights  of 
one  begin  the  rights  of  the  others  end.  Thus,  if  one 
person  has  a  natural  right  to  have  the  flow  of  the  water 
of  a  stream  uninterrupted,  and  another  has  a  natm-al  right 
to  use  the  water  before  it  flows  down  to  the  former,  it  is 
manifest  that  those  rights  if  unlimited  could  not  co-exist ; 
the  law,  therefore,  places  a  limit  to  each  of  the  rights  which 
makes  them  consistent  with  each  other,  and  says  that  the 
right  of  the  one  is  not  to  the  uninterrupted  flow  of  all  the 

(r)  Bealey  v.  Shaic,  6  East,      94.     Sampson  v.  Hoddijiott,  1 
209.      Wright  v.   Hoioard,    1      C.  B.,  N.  S.  590. 
Sim.  &  St.  190;  1  L.  J.,  Ch. 
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Chap.  I.       water,  but  only  of  all  the  water  m'mu.s  that  quantity  lawfully 
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used  by  otlier  persons  higher  up  the  stream,  for  by  virtue 
of  their  natural  right  they  may  use  a  reasonable  quantity 
of  the  water  as  it  llo^\•s  by  their  land  ;  and  that  the  natural 
right  of  a  landowner  to  use  the  water  of  a  stream  is  not  a 
right  to  use  the  whole  of  it,  or  even  any  quantity  he  thinks 
proper,  but  that  his  right  is  so  limited  by  the  natural  right 
of  other  persons  to  the  uninterrupted  flow  of  the  water, 
that  he  may  not  by  his  user  cause  the  latter  material  and 
substantial  injury  (.s).  As  a  corollary  to  the  proposition, 
that  natural  rights  are  never  inconsistent  with  each  other, 
it  may  be  added  that  natural  rights  cannot  be  affected  by  the 
enjoyment  of  the  natm'al  rights  of  another  person.  If  a 
privilege  in  the  nature  of  an  easement  is  used  adversely  to 
a  natural  right,  the  natural  right  is,  after  a  specified  time, 
curtailed  or  entirely  suspended  by  the  easement  then  ac- 
quired ;  but  if  a  natural  right  is  used,  such  user,  however 
long  continued,  would  not  cause  the  imposition  of  any 
new  or  increased  burden  on  another's  land,  or  in  any  way 
affect  the  natural  rights  of  the  owner  [t). 

Inconsistent  Inconsistent  easements  cannot  co-exist.  In  this  respect 
easements  are  similar  to  natm-al  rights,  but  the  principle 
on  which  the  similarity  is  based  is  different.  It  has  already 
been  explained  that  natural  rights  are  given  by  law,  and 
not  by  the  act  or  free  will  of  the  owner  of  the  land  over 
which  they  are  exercised.  It  is  the  law,  therefore,  which 
regulates  their  existence,  and  lays  down  the  rule  that  if 
such  rights  would  be  otherwise  inconsistent,  one  shall  be 
so  limited  by  the  other  that  no  inconsistency  shall  arise. 
Easements,  on  the  other  hand,  are,  as  already  stated, 
always  created  by  the  act  or  presumed  act  of  the  owner  of 

(s)    Wrhjht   V.    Hoioard,    1  380. 

Sim.  &  St.  190;   1  L.  J.,  Ch.  {t)  Per     CresstceM,    J.,    in 

94.     Per  Bramivell,  L.  J.,  in  Sa^npson   v.    Hoddinott,   1   C. 

Bryant  v.  Lefcvre,  L.  E.,  4  C.  B.,  N.  S.  p.  611. 
P.  D.   172;   48  L.  J.,  Q.  B. 
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the  land  over  whicli  they  are  enjoyed,  and  that  act  is  a      Chap.  I. 

grant  by  which  the  hiudowner  parts  with  a  portion  of  his  _J U — 

dominion  over  his  soil  to  the  grantee.     When,  therefore, 
an  easement  has  been  granted,  the  power  of  the  servient 
owner  is  limited  by  that  easement,  and  he  cannot  derogate 
from  his  grant  by  creating  a  right  in  a  third  person  which 
would  diminish  the  easement  of  the  first  grantee  or  be  in- 
consistent with  it.     Neither  can  an  easement,  which  would 
be  inconsistent  with  an  existing  easement  of  another  person, 
be  acquii^ed  by  prescription,  for  a  right  can  only  be  acquired 
by  prescription  when  a  grant  can  be  presumed.     In  an  old 
case,  however,  another  reason  has  been  given  for  the  in- 
ability to  create  an  inconsistent  easement — namely,  that 
"When  a  man  has  a  lawful  easement  or  profit  by  pre- 
scription from  time  whereof,  &c.,  another  custom,  which  is 
also  from  time  whereof,  &c.,  cannot  take  it  away,  for  the 
one  custom  is  as  ancient  as  the  other  ;  as  if  one  has  a  way 
over  the  land  of  A.  to  his  freehold  by  prescription  from 
time  whereof,  &c.,  A.  cannot  allege  a  prescription  or  custom 
to  stop  the  way  "  {k).     This,  however,  is  not  a  satisfactory 
or  scientific  explanation  of  the  principle,  as  a  prescription 
is  only  a  title  founded  upon  an  imaginary  grant,  and  the 
antiquity  of  the  usage,  though  the  cause  for  presuming 
that  there  was  a  grant,  affords  no  reason  for  the  principle 
that  one  easement  cannot  be  acquired  if  it  would  be  incon- 
sistent with  another.     The  word  "  custom  "  also  is  incor- 
rectly used,  and  seems  to  be  employed  as  synonymous  with 
"prescriptive  right";  but,  though  objectionable,  the  pas- 
sage is  worth  notice,  as  it  shows  that  the  principle  has  been 
recognised  ever  since  the  early  days   of  law  reporting. 
Probably  if  user,  inconsistent  with  an  existing  easement, 
were  submitted  to  by  the  dominant  owner,  and  if  he  were 
debarred  from  his  user  for  a  period  sufficient  to  establish 
an  adverse  prescriptive  right,  the  law  would  presume  that 
the  original  easement  had  been  released  and  extinguished, 

(m)  AldrecVs  case,  9  Coke,  58. 
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Subordinate 
easements. 


and  a  right  to  the  new  and  inconsistent  easement  would  be 
upheld  {.r) . 

But  although  inconsistent  easements  cannot  co-exist, 
one  easement  of  a  character  inconsistent  with  another  may 
be  created  subordinate  to  the  latter,  and  in  that  manner 
the  two  may  co-exist.  Thus,  if  one  landowner  has  a  right 
to  the  uninterrupted  flow  of  the  water  of  a  stream  to  his 
mill,  another  may  have  a  right  to  divert  the  water  when  it 
is  not  required  for  the  mill  (//).  So  also  easements  may 
be  acquired  in  streams  of  water  flowing  near  tin  mines 
in  Cornwall,  where  the  custom  of  tin-bounding  prevails, 
but  such  easements  are  subordinate  to  the  rights  of  the 
tin-bounders  under  the  custom  of  the  county  (z).  On  a 
similar  principle,  a  way  may  be  dedicated  to  the  public 
along  a  canal  towing-path,  subordinate  to  the  right  of  the 
canal  company  to  use  the  path  for  towing ;  if,  therefore, 
the  user  by  the  public  should  clash  with  the  lawful  user 
by  the  company,  the  public  must  give  way  {a) .  And,  again, 
the  owners  of  land  on  the  banks  of  a  public  navigable  river 
have  the  same  natural  rights  in  the  stream  as  owners  of 
land  abutting  on  an  unnavigable  and  private  stream ;  but 
these  rights  are  subordinate  to  the  rights  of  the  public, 
and  if  the  two  should  clash  the  private  rights  would  cease, 
or  would  have  no  existence  (b) . 


Limited 
easements. 


In  the  same  way  easements  may  be  limited  by  some 
inconsistent  right  or  practice.     Thus,  there  can  be  a  right 


(re)  Regina  v.  Chorley^  12 
Q.  B.  515. 

(y)  liolle  V.  Whyte,  L.  E., 
3  Q.  B.  p.  302  ;  37  L.  J.,  Q.  B. 
p.  116.  Blatchford  V.  Mayor 
of  Plymouth,  3  Bing.  N.  C. 
691  ;  6  L.  J.,  N.  S.,  C.  P. 
217. 

(z)   Gaved    v.    Martyn,    34 


L.  J.,  C.  P.  353;  19  C.  B., 
N.  S.  732. 

(ffl)  Grand  Junction  Canal 
Company  v.  Petty,  L.  P.,  21 
Q.  B.  D.  273  ;  57  L.  J.,  Q.  B. 
572. 

{b)  Lyon  V.  Fishmongers' 
Company,  L.  P.,  1  App.  Cas. 
662 ;  46  L.  J.,  Ch.  68. 


EASEMENTS  GENERALLY.  35 

of  way  across  a  field,  subject  to  a  right  of  the  owner  to      CHap.  I. 
plough  it  up  or  close  it  periodically  (c).  ! ! 


Before  closing  this  general  descrij^tion  of  the  nature  and  Easements  of 
characteristic  features  of  easements,  mention  ought  not  to  ^"^^^"^  ^' 
he  omitted  of  a  very  important  class  of  those  rights  called 
Easements  of  Neeessitt/.  It  frequently  happens  that  pro- 
perty is  so  situated  that,  unless  the  owner  is  permitted  to 
make  some  use  of  his  neighbour's  land,  the  property  would 
be  unusable  and  worthless.  In  cases  of  this  kind  the  law 
generally  steps  in  and  provides  the  owner  of  the  otherwise 
useless  property  with  the  easement  he  wants,  because  of 
the  necessity  he  has  for  it.  The  most  common  instance 
of  this  kind  of  easements  occurs  when  a  piece  of  land  is 
wholly  surrounded  by  the  land  of  other  persons,  so  that 
unless  the  owner  were  permitted  to  pass  over  the  surround- 
ing land,  he  would  have  no  means  of  getting  to  his  own 
property,  and  it  would  be  worthless.  In  this  case  the 
easement  which  the  law  would  provide  would  be  a  right  of 
way,  commonly  called  "  a  way  of  necessity  "  {d).  By  this 
means  an  owner  of  mines  may  become  entitled,  if  there  is 
no  other  way  by  which  he  can  gain  the  minerals,  to  dig 
through  the  surface  land,  and  when  he  has  gained  them 
to  carry  the  minerals  away  over  the  land  (^0  ;  and  in  like 
manner,  if  a  contract  be  made  with  the  owner  of  a  steam- 
engine  for  liberty  to  use  the  engine  to  work  a  machine  set 
up  in  a  room  belonging  to  the  owner  of  the  engine,  a  right 
is  also  obtained  to  stand  in  the  room  to  work  the  machine, 

(c)  Mercery.  Woodgate,  Ij.  842;    13    L.    T.   109.       Bow- 

E.,  5  Q.  B.  26  ;  39  L.  J.,  M.  botha77i  v.   IVilson,  8  H.  L.  C. 

C.  21.     See  post,  Chap.  III.,  3-18.     Hext  v.  Gill,  L.  E.,  7 

sect.  2,  Ways.  Ch.  Ap.  699;  41  L.  J.,  Ch.  761. 

((/)    Gayford  v.  Mojfatt,  L.  lluahon  Brick  and  Terra  Cotta 

E.,  4  Ch.  Ap.  133.      Clark  v.  Company    v.    Great     Western 

Cogge,  Cro.  Jac.  170.  Railway  Company, ljM.,{\'6'd-6) 

{e)  Rogers  V.  Taylor,  1  H.  1  Ch.  427  ;  62  L.  J.,  Ch.  483. 
&  N.  7U6  ;  26  L.  J.,  Exch.  Gerrard  {Lord)  y.  Lundun  and 
203.  Goold  V.  Great  Western  North  Western  Railway  Corn- 
Deep  Coal  Cornpany,  12  L.  T.  ^J^My,  64  L.  J.,  Q.  B.  260. 

d2 
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Chap.  I. 
Sect.  1. 


When  ease- 
meuts  of 
necessity  are 
provided. 


for  otherwise  tlie  contract  would  be  nugatory  (/).  And 
if  in  a  conveyance  of  lands  the  mines  be  reserved  with 
liberty  of  digging  through  the  smiace  to  obtain  the  mine- 
rals, the  owner  of  the  mines  has  also  the  right  of  erecting 
a  steam-engine,  if  necessary,  for  the  purpose  of  draining 
the  mines  {g).  It  will,  however,  be  seen  hereafter,  that  it 
is  not  in  every  case  in  which  property  is  useless  without 
an  easement  that  the  law  provides  the  owner  with  an  ease- 
ment of  necessity,  for  such  easements  must  arise  under  an 
implied  grant  of  the  right,  and  if  a  grant  of  the  easement 
cannot  be  implied,  no  easement  of  necessity  is  given  by 
the  law ;  the  easement  is  not  supposed  to  be  given  by  the 
law,  like  a  natural  right,  but  by  the  owner  of  the  land 
wherein  it  is  exercised. 

With  reference  to  easements  of  necessity,  it  is  an  im- 
portant question  whether  they  can  only  be  allowed  to  a 
landowner  when  his  land  would  be  utterly  useless  with- 
out them,  or  whether  they  are  given  to  him  when  it  is 
merely  a  matter  of  great  moment  to  him  to  have  them, 
though  he  might  use  his  land  with  more  or  less  disad- 
vantage or  inconvenience  without  them.  Opinion  on  this 
has  varied  from  time  to  time,  but  though  there  is  an 
expression  of  opinion  in  a  modern  case  which  tends  the 
other  way,  it  is  thought  more  consistent  with  principle  to 
hold  that  the  law  provides  these  rights  only  in  cases  in 
which  there  is  an  absolute  necessity  for  them.  In  sujiport 
of  this  view,  the  name  by  which  they  are  known — ease- 
ments of  necessity — points  to  the  fact  that  there  must  be 
absolute  necessity  before  the  law  will  comi^el  a  landowner 
to  submit  to  so  detrimental  a  right  as  an  easement  in  his 
land — a  right  in  reality,  though  not  in  theory,  imposed  on 
his  land  against  his  will.  It  must  be  borne  in  mind  how 
detrimental  it  generally  is  to  an  estate  to  be  burdened  with 


{/)  Rex   V.   Inhabitants  of 
Mellor,  2  East,  188. 


{g)  Dand  v.  Kingscofe,  6 
M.  &  W.  174;  9L.  J.,  N.  S., 
Exch.  279. 
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an  easement,  what  a  nuisance  it  is  to  an  owner  of  land  to  Chap.  I. 
have  another  person  walking  at  his  pleasure  over  a  field,  ^^^^'  ^' 
or  digging  through  the  surface,  or  erecting  a  steam-engine 
thereon,  and  how  such  rights  may  prevent  building  on 
the  land,  or  using  it  in  many  of  the  ways  the  owner 
may  desire  :  it  must  be  borne  in  mind,  also,  that  though 
a  grant  must  be  presumed  in  every  case  of  an  easement 
of  necessity,  yet  that  these  rights  invariably  arise  when 
it  is  manifest  that  neither  grantor  nor  grantee  had  any 
thought  whatever  about  the  subject,  or  they  would  have 
definitely  provided  for  it.  If,  moreover,  they  are  to  be 
allowed  when  an  easement  is  a  matter  of  great  conveni- 
ence only,  and  not  of  absolute  necessity,  where  is  the 
line  to  be  drawn  to  determine  whether  an  easement  of 
necessity  is  to  be  permitted  or  not  ?  Does  it  not,  there- 
fore, seem  unreasonable  that  easements  of  necessity  should 
be  allowed,  and  be  presumed  to  have  been  granted  in 
cases  in  which  there  is  no  absolute  necessity  for  their 
existence  ?  The  case  alluded  to  above  is  Watts  v. 
Kelson  [h),  and  the  easement  was  a  right  to  a  flow  of  water 
through  a  pipe.  There  had  been  a  severance  of  an  estate 
by  sale  of  the  dominant  tenement,  and  before  the  severance 
the  owner  had  used  the  pipe  for  conveying  water  from  the 
servient  to  the  dominant  part  of  the  estate  ;  but  it  appeared 
that  there  were  other  supplies  of  water  to  the  dominant 
part  of  the  estate  than  that  which  was  obtained  by  means 
of  the  pipe,  though,  possibly,  the  water  so  obtained  was 
not  so  pure.  Yet  the  Com^t  said : — "  It  was  objected 
before  us,  on  the  part  of  the  defendant,  that  on  severance 
of  two  tenements,  no  easement  will  pass  by  an  implied 
grant  except  one  which  is  necessary  for  the  use  of  the 
tenement  conveyed,  and  that  the  easement  in  question  was 
not  necessary.  We  think  that  the  watercourse  was  neces- 
sary for  the  use  of  the  tenement  conveyed.  It  was,  at  the 
time  of  the  conveyance,  the  existing  mode  by  which  the 

(A)  40  L.  J.,  Ch.  p.  129  ;  L.  E.,  6  Ch.  Ap.  p.  175. 
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Chap.  I.  premises  conveyed  were  supplied  with  water ;  and  we 
^^•'•^-  ^-  think  it  is  no  answer  that,  if  this  supply  were  cut  off,  some 
other  supply  might  possibly  be  obtained.  We  think  it  is 
proved  on  the  evidence  that  no  other  supply  of  water 
cquaUi/  pure  could  have  been  obtained."  A  similar  opinion 
is  to  be  found  in  an  older  case  (/),  when  Mansfield,  G.  J., 
said  that  it  would  not  be  a  great  stretch  to  call  that  a 
necessary  way,  without  which  the  most  convenient  and 
reasonable  mode  of  enjoying  the  premises  could  not  be 
had.  Nevertheless,  the  better  opinion  is  thought  to  be  the 
other  way  (A-). 


Sect.  2. — On  the  Nature  of  particular  Easements. 

Section  2.  In  the  first  section  of  this  chapter  an  endeavour  has 

been  made  to  explain  those  principles  of  law  which  are 
common  to  easements  of  all  kinds,  but  there  are  in  addi- 
tion to  these  certain  rules  and  principles  of  law  which  relate 
to  particular  kinds  of  easements  only ;  and  it  is  proposed 
to  consider  them  in  the  present  section. 

Though  mention  is  to  be  found  in  the  reports  of  sundry 
minor  easements  which  have  from  time  to  time  become  the 
subjects  of  actions  in  the  Courts,  it  will  be  found  that  the 
easements  recognised  by  the  law  are  almost  limited  to  five 
kinds,  and  that  the  great  majority  of  the  cases  relate  to 
them.  These  are  easements  which  have  reference  to  the 
Air,  the  Light,  Support  of  Land  and  Buildings  thereon, 
Water  and  Ways  over  Land ;  and  as  there  are  many 
principles  of  law  which  relate  solely  to  one  or  more  of 
these,  and  not  to  easements  of  the  other  kinds,  it  is  intended 
in  this  and  in  all  subsequent  chapters,  after  discussing  the 

(/)  Morris  v.  Echjingloii,  3      Bing.  76;  2  L.  J.,  C.  P.  134. 
Taunt,  p.  31.  Proctor  v.  Hodgson,  10  Exch. 

{k)  Holmes    v.    Goring,    2      824  ;  24  L.  J.,  Exch.  195. 
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principles  of  law  wliicli  are  common  to  all,  to  treat  of  those  Chap.  I. 

principles  of  law  which  have  special  reference  to  each  of  ' 

these  in  particular. 


AIR. 

There  are  two  classes  of  easements  in  connection  with  Rights  in 

IP  T  •    j_         connection 

the  air.     The  first  has  reference  to  the  free  and  unmter-  with  air. 
rupted  passage  of  air,  and  the  second  to  purity. 

Considering  the  importance  for  the  sake  of  health,  many  Free  passage 
trades,  and  various  other  things,  of  a  free  and  uninter- 
rupted current  of  air,  it  is  remarkable  how  seldom  litiga- 
tion seems  to  have  arisen  specially  with  reference  to  that 
subject.  There  are,  it  is  true,  many  cases  in  which 
damages  or  relief  by  injunction  have  been  sought  for 
interruption  of  air,  but  it  has  almost  invariably  happened 
that  the  aid  of  the  Comis  has  been  sought  not  really  with 
respect  to  injury  caused  by  interruption  of  the  free  flow  of 
the  air,  but  for  interruption  of  light,  and  the  wrong  com- 
mitted by  the  obstruction  of  the  air  seems  to  have  been 
thrown  in  as  a  matter  of  form  and  quite  as  subordinate  to 
the  wrong  committed  by  obstruction  of  the  light.  Eecently, 
however,  attention  seems  to  have  been  awakened  to  the 
fact  that  air  and  light  are  distinct  things,  subject  to  diffe- 
rent rules  of  law,  that  they  are  capable  of  independent 
obstruction  and  may  be  subjects  of  independent  "svrongs, 
though  a  wrong  committed  with  regard  to  one  is  frequently 
also  a  wrong  with  respect  to  the  other.  It  is  remarkable, 
also,  that  the  Legislature,  when  specially  providing  by 
statute  for  the  acquisition  of  rights  to  light  (/)  and  other 
easements,  took  no  heed  whatever  of  aii',  and  passed  it 
over  in  silence.  This  general  neglect  of  the  right  to 
uninterrupted  passage  of  air,  as  distinguished  from  the 
right  to  light,  has  arisen  probably  from  the  fact  that  the 

(0  Prescription  Act,  2  &  3  WiU.  IV.  c.  71,  ss.  2,  3.      See 
Appendix. 
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Chap.  I.  same  window  that  would  admit  light  would  also  admit 
''^'^  •  ••  air,  and  if  a  remedy  was  obtained  for  the  obstruction 
of  light  a  remedy  would  also  generally  be  obtained 
for  the  obstruction  of  the  air ;  but  the  converse  is  not 
always  the  case,  as  there  are  many  windows  and  other 
apertures  which  would  admit  fresh  air  which  would 
admit  little  or  no  light,  and  no  remedy  for  the  obstruc- 
tion of  air  could  in  such  case  be  obtained  by  means 
of  an  action  for  obstruction  of  the  light.  Another  cause 
may  perhaps  be  found  in  the  fact  that  light  has  always 
been  essential  for  the  exercise  of  work,  while  our  ancestors 
were  not  very  particular  about  the  ventilation  of  the 
factories  and  rooms  in  which  the  workers  toiled ;  in  the  one 
case  the  pocket  of  the  manufacturer  sufPered,  while  in  the 
other  it  did  not.  Be  this  as  it  may,  a  right  to  free  and 
uninterrupted  passage  of  air  has  always  been  one  of  those 
natural  rights  recognised  by  the  law,  just  as  much  as  a 
right  to  uninteiTupted  passage  of  light  or  water.  This 
right  was  questioned  in  the  case  of  Hall  v.  The  Llchfidd 
Brewery  Company  {»i),  but  its  undoubted  existence  was 
maintained.  The  plaintiff,  who  w^as  a  butcher,  claimed 
damages  from  the  defendants  in  respect  of  injury  caused 
by  obstruction  of  light  to  certain  windows  of  his  house, 
and  of  both  light  and  air  to  his  slaughter-house.  In  the 
case  of  the  slaughter-house,  the  principal  damage  arose 
from  obstruction  of  the  air.  For  the  defendants  it  was 
contended  that  the  plaintiff  had  no  right  to  have  the  air 
unobstructed,  though  the  slaughter-house  had  been  used 
for  thirty  years,  on  the  ground  that  the  right  of  access  of 
air  without  obstruction  did  not  lie  in  grant,  and  could  not 
be  prescribed  for,  and  therefore  could  only  be  acquired  by 
express  covenant.  Fry,  J.,  considered  that  this  defence 
rendered  it  necessary  to  inquire  what  is  the  nature  of  the 


(m)  49  L.  J.,  Ch.  655.    See      (1894)  2  Ch.  437;  63  L.  J.,  Ch. 
also  Aldin  v.  Latimer,  Clark,       601. 
Muirhead  ^'  Company,  L.  K., 
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right,  which,  he  said,  undoubtedly  exists  at  law,  to  have  Chap.  I. 
an  access  of  air  to  an  aperture  in  a  dwelling-house  or  a  ^^^'  "' 
building  occupied  by  human  beings,  or  for  the  purposes  of 
trade  or  otherwise.  "  I  say,"  continued  the  learned  judge, 
"  that  exists  undoubtedly,  because  the  right  to  have  air 
coming  to  a  window  is  not  a  thing  which  has  been  disputed 
or  can  be  disputed." 

The  above  case  involved  the  question  of  an  easement  or 
acquired  right  to  an  uninterrupted  current  of  air  to  a 
building,  and  the  judge,  after  making  the  above  remarks, 
passed  on  to  the  mode  in  which  the  right  could  be  aequii'ed ; 
but  the  words  quoted  have  a  wider  application  than  the 
sense  in  which  they  were  used,  for  they  may  be  applied 
to  the  flow  of  air  which  naturally  passes  over  one  piece  of 
open  land  to  another,  as  to  which  there  is  indisputably  a 
natural  right  similar  to  the  natural  right  to  the  flow  of  the 
light  and  the  water  of  natural  streams.  But  there  is  a 
remarkable  difference  between  air  and  light  and  water  to 
be  considered  here,  involving  the  principles  already  referred 
to  as  governing  inconsistent  and  subordinate  natural  rights 
and  easements ;  and  as  an  introduction  to  the  consideration 
of  this  difference,  a  remarkable  case  relating  to  a  windmill 
must  first  be  brought  under  notice. 

Although  there  is  an  undoubted  right,  which  the  Windmills 
law  will  maintain,  that  air  accustomed  to  flow  to  an  ^ud  chimneys, 
ancient  window  or  other  aperture  in  a  building  shall  be 
suffered  to  flow  without  interruption,  it  has  been  held 
that  there  is  no  right  which  the  law  will  recognise  that 
the  owner  of  a  windmill  shall  have  the  streams  of  wind 
accustomed  to  flow  over  neighboming  land  to  his  mill 
uninterrupted.  This  is  remarkable,  as  it  might  have  been 
supposed  that  if  there  is  a  natural  right  to  the  flow  of  air 
from  one  piece  of  land  to  another,  it  could  make  no 
difference  to  what  use  the  air  was  put  when  it  reached  the 
latter,  whether  it  was  allowed  to  pass  on  unused  to  more 
distant  lands,  or  whether  a  windmill  was  there  erected 
which  it  could  turn  as  it  flowed  by ;  but  a  case  in  which  a 
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Chap.  I.      claim  to  have  the  wind  accustomed  to  flow  to  a  windmill, 
^^^^-  -•        uninterrupted,  arose   a   few  years   ago  (w),   and   then   it 
became  necessary  to  consider  the  nature  of  this  right. 
It  was  remarked  as  strange  that,  if  this  was  a  right  which 
the  law  would  recognise,  only  two  cases  of  the  kind  were 
recorded  ;  one  in  Viner's  Abridgment  and  one  in  Rolle's 
Abridgment,  and  that  they  were  both  cases  which  occurred 
centuries  ago,  and  were  so  shortly  reported,  that  it  was 
impossible  to  say  on  what  ground  the  owners  of  the  mills 
claimed   the   right  (o).     The    Court   decided   against   the 
claim,  on  the  ground  that,  as  an  easement,  the  right  was 
not  one  which  could  be  acquired  by  any  of  the  usual 
means,  and  that  it  would  be  similar  to  the  case  of  a  claim 
to  all  the  water  percolating  under  the  surrounding  soil  to 
a  well,  as  to  which  no  title  can  be  acquired  by  user.    Both 
the  Court  of  Common  Pleas  and  the  Court  of  Exchequer 
Chamber  were  struck  by  the  novelty  of  the  claim  in  this 
case,  and  though  they  seemed  to  have  no  doubt  tliat  a 
right  of  this  kind  could  not  be  permitted  by  the  law,  they 
both  seemed  rather  at  a  loss  for  the  reason.    The  Common 
Pleas  decided  against  it,  on  the  ground  that  the  right  in 
the  particular  case  could  not  be  founded  on  prescription  at 
common  law,  as  the  mill  was  not  ancient ;  nor  on  prescrip- 
tion under  the  statute,  as  the  right  was  not  one  contem- 
plated by  the  Act,   and  that  there  was  no  i:)retence  for 
setting  up  a  grant ;  and  the  Exchequer  Chamber  decided 
against  it  on  the  ground  that  the  servient  owner  could  not 
have  resisted  the  user  by  any  reasonable  means,  and  that 
therefore  there  could  be  no  prescriptive  right.    The  general 
principle,  however,  which,  it  is  conceived,  governs  all  cases 
of  this  kind  seems  to  have   been  overlooked,   and  it  is 
suggested  that  on  this  principle  the  right  claimed  might 
and  ought  to  have  been  disallowed. 

hi)   Webb  V.  Bird,  10  C.  B.,  (o)  A  third  case,  Trnhern^s 

N.   S.   268  ;    30  L.  J.,  C.  P.  case,  Godb.  233,  was  cited  in 

384-  in  Exch.  Cham.,    13  C.  the  Exchequer  Chamber,  but 

B.   N.  S.  841  •  3lL.  J.,  0.  P.  the     same    objections    were 

335^  made  to  that  as  to  the  others. 
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The  right  to  all  the  air  flowing  over  the  surrounding  Chap.  I. 
land,  like  the  right  to  all  the  light,  is  a  natural  right  ^^^^-  " 
annexed  to  the  soil ;  but  there  is  also  a  right  of  property 
vested  in  adjoining  proprietors,  which  is  similar  to  a 
natural  right,  that  they  may  build  on  their  own  ground  if 
they  wish.  These  rights,  unless  limited,  would  be  inconsis- 
tent ;  and  it  has  been  shown,  in  the  previous  section  of  this 
chapter,  that  natural  rights  are  never  inconsistent,  but  that 
when  any  inconsistency  would  arise  between  them  they  are 
limited  by  one  another,  and,  as  an  example,  natural  rights 
in  flowing  water  were  given.  In  this  case,  the  owner  of 
the  land  on  which  the  windmill  stood  had  a  natural  right 
to  all  the  wind  which  would  flow  to  his  land  from  any 
direction,  but  this  right  was  limited  by  the  natural  or 
proprietary  right  of  the  neighbouring  landowners  to  build 
on  their  land  whenever  they  had  need.  In  the  case  of 
light,  if  a  right  to  have  it  uninterrupted  is  claimed  in 
respect  of  a  definite  apertm-e  or  window,  the  natural  or 
proprietary  right  to  build  is  allowed  in  certain  cases  to  be 
defeated  by  an  easement  entitling  the  adjoining  owner  to 
uninterrupted  light,  and  in  similar  cases  it  may  be  defeated 
by  a  similar  easement  entitling  the  adjoining  owTier  to 
uninterrupted  air ;  but  the  wind  which  blows  over  a  wide 
expanse  and  from  varying  directions  and  in  uncertain 
streams,  is  of  sucli  an  indefinite  and  variable  nature  that 
any  claim  of  right  to  have  it  uninterrupted  is  too  vague 
and  extensive  to  be  tolerated  by  the  law,  so  that  the 
natural  or  proprietary  right  to  build  remains,  however 
long  a  building  may  have  stood,  and  the  natural  right  to 
the  flow  of  the  air  is  subordinate  to  the  natural  proprietary 
right  of  the  adjoining  owner  to  build.  This  principle, 
and  the  natui'e  of  the  natural  right  to  an  uninterrupted 
flow  of  ail-,  was  afiirmed  in  the  case  of  Bryant  v.  Lefever  (p) , 


(p)  L.  E.,  4  C.  P.  D.  172  ;  56  L.  J.,  Ch.  344.  Ckastei/ 
48  L.  J.,  C.  P.  380.  Harris  v.  v.  Ackland,  L.  E.,  (1895)  2 
DePwiMa,  L.E.,33Ch.D.238;      Ch.  389  ;  64  L.  J.,  Ch.  523. 
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Chap.  I.  whicli  was  an  action  for  obstruction  of  tlie  cuiTent  of  air 
^^  '  "'  to  a  chimney,  which  caused  the  chimney  to  smoke.  Bram- 
well,  L.J.,  said : — "  The  question  is,  if  this  shows  a  cause 
of  action.  First,  wliat  is  the  right  of  the  occupier  of  a 
house  in  relation  to  air  independently  of  length  of  enjoy- 
ment ?  It  is  the  same  as  that  which  land  and  its  owner 
and  occupier  have :  it  is  not  greater  because  a  house  has 
been  built ;  that  puts  no  greater  burden  or  disability 
on  adjoining  owners.  What,  then,  is  the  right  of  land 
and  its  owner  or  occupier?  It  is  to  have  all  natural 
incidents  and  advantages  as  nature  would  produce  them : 
there  is  a  right  to  all  the  light  and  heat  that  would  come, 
to  all  the  rain  that  would  fall,  to  all  the  wind  that  would 
blow ;  a  right  that  the  rain  which  would  pass  over  the 
land  should  not  be  stopped  and  made  to  fall  on  it ;  a  right 
that  the  heat  of  the  sun  should  not  be  stopped  and  reflected 
on  it ;  a  right  that  the  wind  should  not  be  checked,  but 
should  be  able  to  escape  freely ;  and  if  it  were  possible 
that  these  rights  were  interfered  with  by  one  having  no 
right,  no  doubt  an  action  would  lie.  But  these  natural 
rights  are  subject  to  the  rights  of  adjoining  owners,  who, 
for  the  benefit  of  the  community,  have  and  must  have 
rights  in  relation  to  the  use  and  enjoyment  of  their 
property  that  qualify  and  interfere  with  those  of  their 
neighbours,  rights  to  use  their  property  in  the  various 
ways  in  which  property  is  commonly  and  lawfully  used. 
A  hedge,  a  wall,  a  fruit-tree,  would  each  affect  the  land 
next  to  which  it  was  planted  or  built.  They  would  keep 
off  some  light,  some  air,  some  heat,  some  rain  when  coming 
from  one  direction,  and  prevent  the  escape  of  air,  of  heat, 
of  wind,  of  rain,  when  coming  from  the  other.  But 
nobody  could  doubt  that  in  such  case  no  action  would  lie ; 
nor  will  it  in  the  case  of  a  house  being  built  and  having 
such  consequences.  That  is  an  ordinary  and  lawful  use 
of  property, — as  much  so  as  the  building  of  a  wall  or 
planting  of  a  fence  or  an  orchard.  Of  course  the  same 
reasoning  applies  to  the  putting  of  timber  on  the  top  of 
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a  house  "  (whicli  was  the  grievance  in  the  case)  "  which      Chap.  I. 
if  not  a  common,  is  a  perfectly  lawful  act,  and  it  would  be  — '- — '— 


absui'd  to  supj)Ose  that  the  defendants  could  lawfully  put 
another  story  to  their  house  with  the  consequences  to  the 
plaintiff  of  which  he  complains,  but  cannot  put  an  equal 
height  of  timber." 

The  same  principles  relative  to  natural  rights  which  Air  to 
govern  air  flowing  over  the  open  country  to  a  windmill  or  '^^°'^"^^- 
a  chimney  apply  to  currents  of  air  flowing  to  a  window ; 
but  in  the  case  of  the  window  the  law  steps  in,  and  says 
that  as  the  window  is  capable  of  receiving  the  air  in  a 
definite  direction  only  and  in  a  definite  quantity,  and  only 
requires  an  open  space  for  a  short  distance,  aud  as  thus  the 
claim  is  limited  and  the  enjoyment  is  capable  of  obstruc- 
tion by  reasonable  means,  it  will  presume,  if  the  window 
is  ancient,  that  there  has  been  a  grant  of  an  easement  or  a 
covenant  by  the  adjoining  landowner  not  to  build,  and 
building  shall  be  unlawful.  The  right  thus  conferred  is 
not  the  natural  right,  but  an  easement. 

It  has  been  thouo^ht  desirable  to  make  the  fores-oinsr  Rules  as  to 
remarks  on  the  natm-al  right  to  the  flow  of  air  in  this  similar  in^' 
place,  as  the  cases  of  Hall  v.  The  Lichfield  Brewery  Com-  many 

rcsuGcts 

2^ayiy,  Webb  v.  Bird,  Bryant  v.  Lrfever,  and  Harris  v.  JDe 
Pinna,  were  cases  peculiarly  relating  to  air,  and  deserve 
special  notice  ;  but  nothing  further  on  this  right  will  be 
said  here,  as  the  rules  of  law  relating  to  light  so  closely 
resemble  those  relating  to  the  flow  of  air  in  many  par- 
ticulars, that  it  will  be  more  convenient  with  reference  to 
any  remaining  observations,  and  for  the  purposes  of  this 
chapter,  to  discuss  the  nature  of  the  rights  to  free  passage 
of  light  and  air  together,  and  the  reader  is  therefore 
referred  to  the  subject  "  Light  "  for  this  purpose  (^7), 


The  right  to  a  free  flow  of  air  to  a  building  being  ad-  Veutllation  of 
t  recognised  b_y 

{q)  Post,  p.  49. 


mitted  as  an  easement  recognised  by  law,  there  can  be  no    ^ 
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Chap.  I.  doubt  but  that  the  converse  right,  that  is  to  say,  that  the 
^^^'  "•  air  in  a  building  should  be  allowed  to  escape  through  or 
over  an  adjoining  property,  for  the  purpose  of  ventilation, 
must  also  be  recognised  as  an  easement.  The  analogy 
between  air  and  water  in  this  respect  is  complete,  for  in 
flowing  water  of  natural  streams  it  will  be  seen,  later  on, 
that  there  are  the  two  natural  rights,  namely,  a  right  to 
receive  the  free  flow  of  the  water  without  interruption,  and 
a  right  to  have  the  water  allowed  to  pass  away  without 
obstruction.  This  remark  applies,  of  course,  to  the  free 
flow  of  water  and  air  over  the  open  laud  ;  but,  both  in  air 
and  water,  easements  may  likewise  be  enjoyed  not  only  of 
their  free  flow  through  a  window  or  pipe  to  a  building, 
but  also  of  their  free  flow  or  escape  from  a  building  after 
user  there.  Light  is  different  in  this  respect,  simply 
because  there  can  be  no  need  of  a  way  for  light  to  escape 
after  user  in  a  house. 

With  regard  to  air,  a  somewhat  singular  case,  Bass  v. 
Gregory  (r),  arose  recently.  It  appears  that  in  Notting- 
ham there  are  many  underground  chambers  or  cellars  of 
considerable  antiquity  excavated  in  the  rock.  From  one 
of  these,  which  had  probably  been  used  in  years  gone  by 
as  a  brewery,  but  which  was  then  used  for  cellarage  to  a 
public-house,  there  was  a  hole  or  shaft  to  an  unused  well 
belonging  to  the  defendant,  by  means  of  which  the  air 
could  and  did  escape,  and  thus  ventilation  was  provided 
for  the  cellar.  Obstruction  of  this  by  the  defendant  gave 
rise  to  the  action.  Various  defences  and  questions  were 
raised  as  to  tbe  means  by  which  such  a  right  could  be 
gained ;  but  it  was  also  ui'ged  by  the  defendant  that  this 
was  a  right  of  so  novel  a  character  that  its  existence 
ought  not  to  be  allowed.  Pollock,  B.,  who  tried  the  case, 
however,  said  that  one  must  look  at  the  surrounding  cir- 
cumstances ;  that  in  Nottingham  there  were  many  such 
chambers  excavated  in  the  rock  instead  of  being  built  in 

{r)  L.  Pv.,  25  a  B.  D.  481 ;  59  L.  J.,  Q.  B.  574. 
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the  ordinary  way,  and  that  doubtless  the  cellar  in  question      Chap.  I. 

had  been  excavated  for  very  many  years  before  the  memory  *" 

of  man.     He  found  that  the  communication  between  the 

cellar  and  the  well  had  existed  for  many  years,  and  that 

the  air,  sometimes  impregnated  by  the  brewing  operations, 

which  must  have  called  attention  to  its  escape  through  the 

well,  had  always  passed  through  the  communication  and 

upwards  through  the  well,  and  he  held  that  the  right  to 

ventilation  was  established  as  an  easement  known  to  the 

law. 

The  other  kind  of  easements  connected  with  the  aii"  Pirity  of  air. 
relates  to  its  purity. 

Besides  the  right  to  have  currents  of  air  unobstructed, 
every  owner  of  land  has  a  natural  and  common-law  right 
that  the  air  which  passes  over  his  land  shall  not  be  polluted 
by  other  persons,  and  any  person  who  pollutes  it,  without 
an  acquired  right,  is  guilty  of  a  wrougful  act  (s)  ;  but  an 
adverse  right  to  pollute  the  air  which  passes  from  the  land 
of  one  person  to  that  of  another  may  be  acquii'ed,  and 
"when  acquired  is  an  easement  {t). 

The  natural  right  to  purity  of  air,  like  the  right  to  the  Limit  of  tLe 
free  flow  of  air  and  all  other  natural  rights,  is,  to  a  certain  ^  purity^oV 
extent,  limited  by  the  natural  and  proprietary  rights  of  '^"^• 
other  persons.     There  is  no  inflexible  rule  of  law  that  a 
landowner  is  entitled  to  have  the  air  which  naturally  comes 
to  him  absolutely  and  entirely  free  from  pollution  ;  for 
such  a  rule  would  altogether  put  an  end  to  many  of  the 
necessary  and  ordinary  pursuits  of  life  by  the  exercise  of 
which  the  air  is,  to  some  extent,  rendered  impure,  and 
would  render  it  impossible  for  men  to  dwell  near  each 
other   in  cities   or  towns.     The  air  is  provided  for   the 
common  good  of  mankind,  to  be  used  by  each  person  to 
whom  it  comes  for  his  own  beneflt,  and  the  natm-al  right 

(s)  Bliss  V.   Hall,  4  Bing.  (0  FH^/ht  v.  Thomas,  10  A. 

N.  C.  183.  &  E.  590. 
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Chap.  I.      of  each  man  to  purity  of  air  is  therefore  limited  by  the 
^^  '  "       natural  right  of  all  other  persons  to  use  the  air  for  their 
own  purposes,  although  by  such  user  it  is  rendered  to  some 
degree  less  pure  than  it  otherwise  would  have  been.     The 
right  to  purity  of  air  is  well  described  by  Knight  Bruce, 
Y.-C,  in  Walter  v.  Sclfe  [h),  in  which  case  an  injunction 
was  sought  to  restrain  brick-burning  and  the  consequent 
diffusion  of  nasty  smells  and  unwholesome  fumes.     It  was 
decided  that  the  occupier  of  a  house  is  entitled  to  an  un- 
tainted and  uupolluted  stream   of  air  for  the  necessary 
supply  and  reasonable  use  of  himself  and  his  family, — 
"  meaning,"  said  the  Yice-Chancellor,  "  by  untainted  and 
unpolluted  air,  not  necessarily  air  as  fresh,  free,  and  pure 
as  at  the  time  of  building  the  plaintiff's  house  the  atmo- 
sphere then  was,  but  air  not  rendered  to  an  important 
degree  less  compatible,  or  at  least  not  rendered  incom- 
patible, with  the  physical  comfort  of  human  existence — a 
phrase  to  be  undert^tood,  of  course,  with  reference  to  the 
climate  and  habits  of  England."     So,  also,  in  delivering 
the  judgment  of   the  Court    of   Exchequer,  in   JFood  v. 
Waud  {x),  and  speaking  of  the  diminution  of  the  water  of 
a  stream  by  the  ordinary  use  of  the  persons  living  on  its 
banks.  Pollock,  C.B.,  referring  to  pollution  of  air,  said  : — 
"  And  it  may  be  conceived  that  if  a  field  be  covered  with 
houses,  the  ordinary  use  by  the  inhabitants  might  sensibly 
diminish  the  stream,  yet  no  action  would,  we  apprehend, 
lie  any  more  than  if  the  au"  was  rendered  less  pure  and 
healthy  by  the  increase  of  inhabitants  in  the  neighbour- 
hood, and  by  the  smoke  issuing  from  the  chimneys  of  an 
increased  number  of  houses.     But,  on  the  other  hand,  as 
the    establishment    of   a   manufacture   rendering   the    air 
sensibly  impure  by  emitting  noxious  gases  would  be  ac- 
tionable, so  it  would  be  if  it  rendered  the  water  less  piu'e 
by  the  admixture  of  noxious  substances." 

(m)  20  L.  J.,  Ch.  p.  434  ;  4  (x)  3  Exch.  p.  781 ;   18  L. 

De  Gr.  &  Sm.  315.  J.,  Exch.  315. 
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It  has  been  much  debated  wbether  the  natural  right      Chap.  T. 
to  purity  of  air  is  not  subject  to  the  qualification  that 


all  persons  may  lawfully  pollute  the  air  if  the  cause  of  J^^^'J^j^"^"^ 

the  pollution  is  the  execution  of   any  work  essential  for  justifiable. 

business  or  for  the  due  enjoyment  of  life,  provided  the 

work  is  carried  on  in  a  reasonable  and  proper  manner, 

and  in  a  convenient  and  proper  place,  or  if  the  exercise 

of  a  trade  is  a  reasonable  use  by  a  person  of   his  own 

land  (//).     This  subject  relates  not  so  much  to  the  nature 

of  the  right  to  purity  of  air  as  to  the  disturbance  of  that 

right,  and  the  circumstances  under  which  such  disturbance 

is  justifiable.     The  subject  will,  therefore,  be  treated  in 

another  place  (s). 


LIGHT. 


It  has  already  been  stated  that  light  and  air  resemble  each  Liglit,  air, 
other  in  many  particulars,  and  that  the  rules  of  law  re-  co^^redL 
garding  the  right  to  free  passage  of  light  closely  resemble 
those  relating  to  the  free  passage  of  air.  Air  and  light 
are  similar  in  many  respects, — they  are  provisions  of 
nature  for  the  good  of  all  mankind  alike,  and  every  man 
has  a  natural  right  to  use  and  enjoy  them  as  he  thinks 
proper,  provided  he  does  not  cause  unjustifiable  damage 
to  other  persons.  Light  and  air  possess  the  same  wander- 
ing, unstable  character,  and  in  that  respect  resemble  water, 
and,  like  water,  are  the  property  of  no  one ;  light  and  air 
pass  over  land  in  no  defined  or  known  com^se,  and  in  that 
respect  resemble  water  which  percolates  in  unknown  and 
undefined  channels  underground,  or  trickles  in  varying 
rills  over  the  surface  ;  but  they  differ  from  water  in  one 
respect, — they  never  flow  in  any  defined  and  known 
com-se,  but  are  ever  varying,  while  water  generally  forms 

(y)  HoleY.Barloir,AQ.^.,  B.  &  S.  6C  ;   31  L.  J.,  Q.  B. 

N.  S.  334  ;  27  L.  J.,  C.  P.  207.  286.       St.     Helen's    Smelting 

Caveij  V.  Lidbetter,  13  C.  B.,  Company  v.  Tipping,  1 1  H.  L. 

N.   S.  470;    32  L.  J.,   C.  P.  C.  642;   35  L.  J.,  Q.  B.  66. 
104.     Bamford  v.  Turnley,   3  (2)  See^Jos/,  Chapter  IV. 

G.  E 
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Chap.  I.      itself  into   definite  streams :    when   that  happens   water 

!_!__  is  capahle  of  becoming  subject  to  legal  rights  which  cannot 

become  attached  to  air  or  light,  and  which  belong  to  the 
owners  of  the  land  on  which  it  flows.  Light  and  air 
sometimes  enter  a  window  or  other  aperture  in  the  wall  of 
a  house,  and  are  then  likewise  capable  of  being  the  subject 
of  legal  rights,  because  the  rays  and  currents  can  then  be 
practically  measured  and  defined,  and  their  direction  is 
known  like  the  direction  of  defined  streams  of  water,  but 
these  rights  are  not  the  same  as  the  rights  in  defined 
streams  of  water,  for  they  are  easements,  while  the  latter 
are  natural  rights.  Another  distinction  between  water 
and  light  and  air  is  that  w^ater  is  capable  of  being  con- 
fined for  use  in  a  vessel,  and,  while  confined,  becomes  the 
subject  of  property,  but  this  is  not  the  case  with  light  and 
air.  As  there  is  a  natural  right  to  the  use  of  all  the 
water  of  a  natural  stream  which  flows  on  to  land,  so  there 
is  a  natural  right  to  the  use  of  all  the  light  and  air  which 
flows  naturally  to  laud;  but  as  water  will  form  itself 
naturally  into  defined  streams,  the  law  allows  the  natural 
right  to  the  flow  of  the  water  of  a  natural  stream  to  be 
paramount,  and  no  man  is  justified  in  obstructing  that 
water  even  on  his  own  land  or  preventing  it  flowing  in  its 
ordinary  course  to  the  land  of  other  persons  until  he  has 
acquired  a  right  to  do  so  as  an  easement ;  but  as  light 
and  air  will  not  form  themselves  into  definite  and  unvary- 
ing streams,  and  cannot  be  measured  or  their  du-ections 
ascertained  until  the  recipient  employs  artificial  means,  as 
the  making  of  a  window,  the  law  makes  the  natural  right 
to  the  flow  of  light  and  air  subordinate  to  the  right,  inci- 
dent to  property,  which  every  person  has  to  build  on  his 
own  land ;  if,  therefore,  a  landowner  without  an  acquired 
right  (for  a  right  may  be  acquired)  obstructs  the  water  of 
a  natui'al  stream,  he  is  liable  to  an  action  for  damages ; 
but  if  he,  in  the  exercise  of  his  right  to  build,  obstructs 
the  light  and  air,  and  prevents  them  passing  to  his  neigh- 
bour, he  is  not  guilty  of  any  wrongful  act,  and  is  not 
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responsible  for  injury  caused,   unless  his  neiglibour  has      Chap.  I. 
acquired  a  right  that  the  light   and  air   coming   to   his  ^_^_LI1__ 


window  shall  not  he  obstructed.  In  other  words,  water 
may  not  be  obstructed  unless  the  obstructor  has  acquired  a 
right  to  obstruct  it :  light  and  air  may  be  obstructed, 
imless  the  person  obstructed  has  acquired  a  right  to  unin- 
terrupted enjoyment. 

Here  it  will  be  right  to  inquire  into  the  exact  nature  Nature  of  a 
of  the  easement  commonly  called  a  "  right  to  light,"  Liu-M." 
which  will  be  seen,  however,  to  be  an  incorrect  expression. 
It  is  the  undoubted  right  of  every  man  who  owns  a  house 
or  other  building  to  open  any  windows  in  it  he  pleases 
for  the  purpose  of  admitting  the  light  and  air  which  will 
naturally  enter,  and  he  has  a  natural  right  to  all  such 
light  and  air,  whether  they  come  to  him  over  his  own 
land  or  over  that  of  a  neighbour.  The  expression  "  right 
to  light "  ought,  therefore,  in  strictness,  to  be  used  to 
designate  this  natural  right,  but  it  does  not.  The  ex- 
pression is  used  to  mean  an  acquired  easement  that  a 
neighbour  shall  be  obliged  to  refrain  from  building  on 
his  land  in  such  a  way  as  to  hinder  the  light  from  enter- 
ing a  particular  window ;  and  the  acquired  easement, 
therefore,  is  not  a  right  to  the  light,  but  a  right  curtail- 
ing a  neighboiu''s  proprietary  right  to  build  as  he  pleases. 
Much  misconception,  and,  it  would  seem,  considerable 
litigation,  has  prevailed  from  want  of  a  true  conception 
of  the  nature  of  the  natural  right  to  light,  and  the  ease- 
ment in  restraint  of  building.  An  old  and  well-known 
expression  used  to  designate  a  right  to  light  acquired 
by  long  enjoyment  is  a  right  to  an  "  ancient  light,"  and 
the  phrase  "  ancient  window "  is  to  be  found  nowhere. 
This  coincidence  points  in  a  remarkable  manner  to  the 
true  nature  of  the  easement  which  must  have  been  better 
understood  in  olden  times  than  it  has  of  late.  It  shows 
that  the  easement,  as  distinguished  from  the  natm^al  right, 
was  not  formerly  understood  to  be  a  right  to  receive  light 

e2 
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Chap.  I.      through  a  particular  window,  or  through  a  window  of  a 

L_1L_   particular  size  or  shape,  or  a  window  placed  at  a  particular 

angle,  or  a  window  glazed  with  opaque  and  not  clear 
glass,  or  a  window  covered  with  a  grating,  or  perhaps  with 
a  shutter  which  should  only  be  opened  at  certain  times ; 
and  that  it  was  not  either  understood  to  be  a  right  to 
receive  only  enough  light  for  a  particular  pui'pose,  as 
for  a  malthouse  and  not  enough  for  a  dwelling-house, 
or  for  a  counting-house  and  not  enough  for  sampling 
silks,  which  appears  to  be  the  nature  of  this  easement 
according  to  more  modern  ideas  exhibited  in  various  cases, 
but  that  it  had  to  do  with  the  ancient  stream  of  light, 
accustomed  to  flow  over  the  servient  tenement ;  and  this 
is  borne  out  by  analogy  when  the  nature  of  other  ease- 
ments, and  the  definition  given  above,  are  considered. 
One  of  the  characteristic  qualities  of  an  easement  was 
defined  to  be  a  privilege  which  the  owner  of  a  tenement 
has  a  right  to  enjoy  over  the  tenement  of  another  person. 
If  the  easement  were  a  right  to  have  a  window  of  a  par- 
ticular kind,  or  at  a  particular  slope,  or  with  a  particular 
kind  of  glass,  or  at  a  particular  angle,  or  to  use  the  light 
for  a  particular  purpose,  the  easement  would  not  be  a 
right  enjoyed  over  the  tenement  of  another  person,  but 
it  would  be  a  right  of  a  more  or  less  modified  and  limited 
kind  in  or  over  the  tenement  of  the  dominant  owner,  a 
character  which  is  not  consistent  with  the  nature  of  an 
easement.  If,  on  the  other  hand,  the  easement  is  a  right 
to  have  a  particular  stream  of  light  accustomed  to  flow 
over  a  particular  part  of  the  servient  tenement  unob- 
structed, the  old  expression  "  ancient  light,"  as  distin- 
guished from  "  ancient  window,"  can  be  understood,  the 
easement  is  analogous  to  other  easements,  and  the  defini- 
tion of  an  easement  is  satisfied.  The  window,  in  respect 
of  which  the  easement  is  claimed,  is  on  the  dominant 
tenement,  and  by  the  time  the  light  has  reached  it,  it 
has  passed  away  from  the  servient  tenement,  and  has 
become  the  i^roperty — if  such  a  word  can  be  used  with 
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reference  to  light — of  the  dominant  owner,  just  as  the      Chap.  I. 
water  of   a   stream  becomes  his,  and   ceases   to   be   the ' 


subject  of  an  easement,  when  it  has  left  the  servient 
tenement,  and  has  reached  the  dominant  owner's  mill. 
The  Aviudow  of  the  dominant  owner  is  merely  the  measure 
of  the  easement  to  sliow  the  size  of  the  stream  of  light 
which  the  servient  owner  must  suffer  to  flow  over  his 
land  without  interruption,  and  it  is  the  landmark  of  the 
dominant  owner  to  show  the  part  of  the  servient  estate 
over  which  the  rays  must  be  allowed  to  pass,  and  the 
direction  from  which  it  must  not  be  prevented  coming. 
This  view,  if  generally  adopted,  will,  it  is  thought,  get  rid 
of  many  of  the  difficulties,  and  sweep  away  many  of  the 
contentions  that  have  arisen  in  times  past  about  the  size 
and  position  of  windows,  the  use  to  which  the  light  has 
been  put,  the  trades  and  occupations  carried  on  where 
the  light  is  used,  and  many  similar  things  (a),  and  greatly 
simplify  the  interpretation  of  the  law. 

It  is  the  undoubted  right  of  every  man  who  owns  a  Rio-ht  to  open 
house  or  other  building  to  open  any  windows  he  pleases  ^^jt  utht 
for  the  purpose  of  admitting  the  light  and  air  which  will  and  air. 
naturally  enter ;  and  even  though  his  house  immediately 
adjoins  the  land  of  another  person,  no  legal  injury  is  caused 
by  him  to  his  neighbom'  if  he  opens  windows  overlook- 
ing that  land  {b)  ;  but,  as  was  previously  remarked,  the 
natural  right  to  the  reception  of  light  and  air  is  subordinate 
to  or  limited  by  the  right,  incident  to  property,  which 
every  person  has  to  build  on  his  own  land :  if,  therefore,  a 
householder  opens  a  new  window  which,  by  disturbing  the 
privacy  of  a  neighbour  or  otherwise,  is  a  nuisance  to  him, 
or  if  the  latter  is  unwilling  that  a  right  to  have  the  light 

(a)     National      Provincial  47  L.  J.,  Q.  B.  334. 

Plate    Glass   Insurance    Com-  {b)    Per    Crcssivcll,    J.,     in 

pani/  V.  Prtidential  Assura?ice  Truscott  v.  Merchant  Taylors' 

Company,    L.    E.,    6    Ch.   D.  Company,    11    Exch.    p.    864; 

757  ;  46  L.  J.,  Ch.  871.  Moore  25  L.  J.,  Exch.  p.  176. 
V.^fTa?;,  L.E.,  3Q.  B.  D.  178; 
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Chap.  I,      and  air  uninterrupted  should  be  acquired  against  him  by 


Sect.  2 


the  owner  of  the  house  (for  such  a  right  would  be  acquired 
after  a  lapse  of  twenty  years),  he  may  exercise  his  right  of 
building  on  his  own  ground,  notwithstanding  that  the 
erection  totally  deprives  the  householder  of  the  light  and 
air  w^hich  would  otherwise  enter  the  new  ^\^ndow  (c),  or  lie 
may  erect  a  screen  so  as  to  stop  his  neighbour's  light  and 
air,  and  prevent  an  indefeasible  right  thereto  being  acquired 
by  uninterrupted  enjoyment.  "  Before  dealing  with  the 
present  appeal,"  said  Lord  Westbury,  C,  in  Tapling  v. 
Jone8  {d),  "it  may  be  useful  to  point  out  some  expressions 
which  are  found  in  the  decided  cases,  and  which  seem  to 
have  a  tendency  to  mislead ;  one  of  these  expressions  is  the 
phrase  'right  to  obstruct.'  If  my  adjoining  neighbom' 
builds  upon  his  land  and  opens  numerous  windows  which 
look  over  my  gardens  or  pleasure-grounds,  I  do  not  acquire 
from  this  act  of  my  neighbour  any  new  or  other  right 
than  I  before  possessed.  I  have  simply  the  same  right  of 
building  or  raising  any  erection  I  please  on  my  own  land, 
unless  that  right  has  been  by  some  antecedent  matter 
either  lost  or  impaired,  and  I  gain  no  new  or  enlarged 
right  by  the  act  of  my  neighbour."  The  erection  of  a 
wall  or  other  obstacle  is  indeed  the  only  remedy  available 
to  a  landowner,  if  he  is  annoyed  by  the  opening  of  new 
windows  overlooking  his  ground ;  he  can  maintain  no 
action,  nor  can  he  obtain  other  relief  at  law  or  in  equit}^, 
for  disturbance  of  privacy  is  not  an  injury  which  the  law 
will  recognise  (e) ;  in  building  to  obstruct  new  windovrs, 
however,  he  must  be  careful  to  avoid  obstructing  ancient 
lights  (,/'). 

(c)   Per    Cressioell,    J.,     in  (e)  Re  Penny  and  the  Soidh 

Truscott  V.  Merchant  Taylors'  Eastern  Railivav  Company,   7 

Company,    11    Exch.  p.    864  ;  E.  &  B.  660;  26  L.  J.,  Q.  B. 

25L.  J.,  Exch.  p.  176.  iv-eicew  225.     Per  Kinder sley,    V.-C, 

V.  P/«7/?>«,  11C.B.,N.  S.449;  in    Turner  v.  Spooner,   SOL. 

30  L.  J.,  C.  P.  356.  J.,  Ch.  p.  803.      Chandler  v. 

{d)  11  H.  L.  C.  p.  305;  34  Thompson,  3  Camp.  80. 

L.  J.,  C.  P.  p.  345.  (/)  ^Qepost,  Chapter  IV. 
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In  the  cases  of  Norton  v.  The  London  and  North  Western      Chap.  I. 

Sect   2 
Railway  Companij  {(J),  and  Bo)iner  v.   TAe  (?rm^  Western 


Raihcay  Company  {li),  the  question  was  raised  whether  p'^l^*^  *°  . 
railway  companies  are  in  the  same  position  as  ordinary  against  rail- 
owners  of  laud  with  regard  to  the  right  to  erect  screens  p^es°°^" 
against  the  windows  of  houses  overlooking  their  railways 
with  a  view  of  preventing  the  owners  of  the  houses  acquir- 
ing rights  to  light  and  air  over  the  railways.  In  the  former 
case,  Malins,  V.-C,  held  that,  although  railway  companies 
have  the  fee  simple  in  their  lands,  their  right  is  a  qualified 
one,  and  that  the  object  of  the  law  is  simply  to  give  com- 
panies an  uninterrupted  right  of  way  for  themselves  across 
the  land,  but  not  to  take  away  from  the  owner  of  the  lands 
through  which  the  railway  is  made  anything  that  is  not 
absolutely  necessary  for  the  purposes  of  the  railway,  and 
that  the  company  had  no  right  to  erect  a  screen  on  their 
railway,  on  the  ground  that  the  adjoining  landowners, 
after  the  land  was  taken  for  the  railway,  were  to  have  as 
much  enjoyment  and  as  free  use  of  their  land  as  they  had 
before,  so  far  as  the  exercise  of  their  rights  would  not 
interfere  with  the  rights  of  the  railway  company  and  the 
rights  of  the  public  in  running  over  the  lands  upon  the 
railway.  "  Surely,"  said  the  learned  judge,  "  among  those 
rights  must  be  the  right  of  erecting  a  building  with  win- 
dows in  it  looking  over  the  railway."  This  of  course 
is  perfectly  true  ;  before  the  railway  was  made  the  adjoin- 
ing landowner  had  the  right  of  erecting  a  building  with 
any  windows  he  pleased,  and  the  same  right  remained 
after  the  railway  was  formed ;  but  if  he  did  make  windows, 
that  fact  gave  him  no  right  to  have  the  light  to  them  un- 
interrupted, or  any  greater  right  than  he  possessed  before ; 
therefore  the  fact  that  the  railway  Avas  subsequently  made, 
and  the  railway  company  thought  proper  to  build  in  front 
of  the  windows,  in  no  way  detracted  from  any  right  of  the 

{y)  L.  E.,  9  Ch.  D.  625  ;  47  (A)  L.  E.,  24  Ch.  D.  1. 

L.  J.,  Ch.  859. 
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Chap.  I.  landowner.  It  is  evident  that  this  case  was  decided  on  an 
___!J1_  erroneous  principle.  It  was  subsequently  taken  to  tlie 
Coui't  of  Appeal  (/),  but  the  Court  would  not  decide  the 
question  we  are  now  considering,  as  the  Yice-Chancellor 
had  found  that,  as  a  fact,  the  company  had  erected  the 
screen  on  the  plaintiff's  land  and  not  on  their  own,  so  that 
they  had  committed  a  trespass ;  and  they  preferred  to 
restrain  the  act  of  the  company  on  the  ground  of  trespass 
rather  than  on  the  hypothetical  groimd  that  if  they  had 
huilt  the  screen  on  their  own  land  they  would  not  have 
been  entitled  to  do  so  and  thus  stop  the  plaintiff's  lights. 
The  same  question  was  subsequently  raised  in  the  case 
of  Bonner  v.  The  Great  Western  Rnihcay  Company  already 
mentioned,  Bacon,  Y.-C,  on  interlocutory  motion,  ordered 
the  screen  to  be  removed  until  the  right  to  erect  it  should 
be  determined  in  the  action  ;  but,  though  he  did  not  decide 
the  point,  he  seemed  inclined  to  follow  the  decision  of 
Malins,  V.-C.  On  appeal,  however,  the  Lords  Justices 
decided  the  question  in  favour  of  the  railway  company. 
The  windows  in  that  case  had  been  opened  for  only  sixteen 
years,  and  therefore  no  right  to  light  had  been  acquii-ed ; 
and,  as  Baggallay,  L.  J.,  said,  it  seemed  to  be  contrary  to 
every  jorinciple  on  which  the  Court  acts  in  cases  of  that 
kind,  that  a  person  who  had  no  right  should  obtain  an 
injunction  to  restrain  a  railway  company  or  anybody  else 
from  doing  that  which  would  interfere  with  his  acquiring 
a  right  by  reason  of  his  being  unmolested  for  a  certain 
time.  As  to  the  main  point,  however,  the  Coiu-t  held  that, 
though  railway  companies  may  only  use  their  land  for  the 
purposes  contemplated  by  the  Acts  under  which  they  are 
formed,  or,  at  all  events,  not  in  a  way  inconsistent  with 
the  provisions  of  their  Acts,  yet,  subject  to  that,  they  may 
use  it  as  they  think  fit,  and  have  the  same  rights  as  ordi- 
nary owners  (/.■).     Since  the  above  cases  were  decided,  the 

(0  L.  E.,  13  Ch.  D.  268.  L.  E.,  20  Ch.  D.  434,  in  which 

(A-)  See  also  Bayley  v.  Great      the  company  claimed  rights  to 

Western    Railway    Company ^      light  and  way  to  a  stable,  and 
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point  was  incidentally  Lrought  before  the  Court  of  Appeal      ^hap.  I. 

in  Foster  v.  The  London,  Chafluon,  and  Dover  Railway  Com-  LJ — 

2)any{I),  when  the  decision   'm  Norton  v.  The  London  and 
North  Western  Raihcay  Company  was  disapproved. 

Though  an  owner  of  a  house  or  other  building  acquires  Right  to 
no  right  by  opening  a  new  window  to  have  the  light  and  ^^^  ^ir  un- 
air  which  would  naturally  enter  unobstructed  by  the  owner  obstructed. 
of  the  adjoining  land,  still  the  law  suffers  such  a  right 
to  be  acquired  after  the  lapse  of  twenty  years  i^m),  but  this 
subject  belongs  to  another  Chapter. 

SUPPORT. 

The  next  species  of  easement  which  demands  attention 
is  the  right  to  support  for  land  and  buildings.  This  right 
was  called  by  Bowen,  L.  J.  (^0 ,  an  "  obscure  "  right : — "  This 
is  a  very  intricate  matter,  because,  in  the  first  place,  the 
subject-matter  is  the  right  to  support — an  obscure  right, 
even  when  it  is  created  by  contract."  The  right  and  its 
correlative  obligations  have  not  been  rendered  less  obscure 
or  intricate  by  some  of  the  recent  decisions  of  the  Courts 
and  the  diversity  in  the  opinions  expressed  by  numerous 
judges. 

Every  person  has  a  right  ex  jure  natime  that  his  own  Natural  right 
,  ,,.         -iTt.i  Tpyi  ito  support. 

land  shall  not  be  disturbed  by  the  removal  of  the  support 
naturally  rendered  by  the  subjacent  and  adjacent  soil. 
It  is  evident  that  if  land  or  mine  owners  were  at  liberty 
to  excavate  without  regard  to  the  support  required  by 
their  neighbour's  land,  the  neighbours  would  have  no 
security  that  their  ground  would  not  at  any  moment  be 
rendered  useless  by  sinking  into  a  subjacent  or  adjacent 
pit  or  mine.  The  law,  therefore,  annexes  to  the  owner- 
ship of  land  a  natural  right  that  the  landowner  shall  be 

were  held  to  have  the  same  {in)  See  Chapter  II.  as  to 

rights  as  any  other  purchaser  acquisition  of  such  rights, 
would  have  had.  (n)  Pountney  v.  Clayton,  53 

(0  64  L.  J.,  Q.  B.  65.  L,  J.,  Q.  B.  p.  571. 
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Chap.  I. 
Sect.  2. 


Adjacent 
support, 
•what  is  '■: 


Nature  of  the 
natural  right 
to  support. 


entitled  to  sufficient  subjacent  and  adjacent  support  for 
his  ground  to  keep  it  in  its  natm'al  condition  and  posi- 
tion (o).  Tlie  right  ex  jure  nafum'  to  lateral  or  adjacent 
support  was  determined  many  years  before  it  was  decided 
that  a  similar  right  existed  when  land  was  divided  hori- 
zontally— the  surface  belonging  to  one  person,  and  the 
subjacent  mines  to  another.  The  right  to  subjacent 
support  was  first  determined  in  the  case  of  Sunqjhries  v. 
Brogdcn  {p),  in  which  the  Court,  after  considering  the 
right  to  lateral  support,  and  the  reasons  why  the  law  con- 
ferred such  a  right,  held  that  for  similar  reasons  a  right  to 
support  for  land  from  the  subjacent  minerals  was  also 
given  by  law.  This  decision  has  been  repeatedly  approved, 
and  the  natural  right  to  subjacent  as  well  as  adjacent 
support  is  now  well  established  {q). 

As  every  landowner  has  this  right  to  support  from  all 
adjacent  land,  a  right  which  must  frequently  operate  very 
prejudicially  against  adjacent  owners,  it  is  of  coiu-se  a 
very  important  thing  to  know  ^^'hat  land  is  comprised 
under  the  term  "  adjacent."  This  question  relates,  not 
so  much  to  the  nature  of  the  easement  in  question  as 
to  its  extent,  and  it  will,  therefore,  be  referred  to  w^hen 
the  extent  of  easements  is  under  consideration  (r). 

The  natural  right  to  support,  then,  being  established 
by  law,  it  is  necessary  to  understand  what  is  the  exact 
nature  of  this   right — that   is,  to  what   landowners   are 


(o)  Humphries  v.  Brogden, 
12  Q.  B.  739;  20  L.  J.,  Q.  B. 
10.  Pountney  v.  Clayton,  52 
L.  J.,  Q.  B.  p.  571.  Wyatt 
V.  Harrison,  3  B.  &  Ad.  871  ; 
1  L.  J.,  N.  S.,  K.  B.  237. 
Hunt  V.  Peake,  Job.  705  ;  29 
L.  J.,  Ch.  785.  Per  Collins, 
J.,  in  Attorney -General  v. 
Conduit  Colliery  Company, 
L.  E.,  (1895)  1  Q.B.  301;  64 


L.  J.,  Q.  B.  p.  212. 

{p)  12  Q.  B.739;  20  L.  J., 
Q.  B.  10. 

{q)  Smart  v.  Morton,  5  E. 
&B.  30;  24  L.  J.,  Q.B.  261. 
Harris  v.  Ryding,  5  M.  &  "W. 
60;  8  L.  J.,  N.  .S.,  Exch.  181. 
Roirbotliam  v.  Wilson,  8  H.  L. 
C.  348;   30  L.  J.,  Q.  B.  49. 

(?•)  See  post,  "  SuppoBT," 
Chap.  in.  sect.  2. 
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really  entitled.     The  right  to  support  is  not  a  right  to      Chap.  I. 


Sect.  2. 


a  particular  means  of  support — as,  for  instance,  if  support 
has  always  been  received  from  subjacent  coal,  that  the 
coal,  or  a  certain  portion,  sufficient  to  sustain  the  super- 
incumbent weight  of  the  soil,  shall  never  be  removed : 
but  it  is  a  right  that  the  ordinarj-  enjoyment  of  land 
shall  not  be  interrupted;  so  that  until  the  enjoyment  of 
the  surface  land  is  disturbed,  the  owner  has  no  right  to 
complain  of  the  removal  of  the  minerals  (-s).  It  is,  there- 
fore, perfectly  justifiable  for  a  mine-owner  to  excavate  the 
whole  of  the  minerals,  and  substitute  artificial  props  to 
support  the  surface  land  in  lieu  of  the  natural  means  of 
sujDport  which  he  has  removed. 

It  is  obvious  that  as  the  soil  in  one  locality  differs  from  Natural  right 
the  soil  in  another,  so  the  support  requu^ed  to  maintain  absolute  and 
one  kind  of  soil  in  its  natural  position  will  be  greater  or  uQlimited. 
less  than  that  which  is  requisite  to  support  another  kind — 
a  sandy  soil  is  more  liable  to  crumble  and  fall  into  a  mine 
than  clay  or  rock — and  a  question  therefore  arises  as  to     " 
the  degree  of  support  to  which  the  owner  of  surface  land 
is  entitled.     Lord  Campbell,  in  delivering  the  judgment 
of  the  Court  of  Queen's  Bench  in  the  case  of  Humphries  v. 
Brogden  (f) ,  has  answered  the  question  ;    for  he  said : — 
"We  likewise  think  that  the  rule  giving  the  right  of 
support  to  the  surface  upon  the  minerals,  in  the  absence 
of  any  express  grant,  reservation,  or  covenant,  must  be 
laid  down  generally,  without  reference  to  the   nature  of 
the  strata,  or  the  difficulty  of  propping  up  the  surface,  or 
the  comparative  value  of  the  surface  and  the  minerals. 
We  are  not  aware  of  any  principle  upon  which  qualifica- 
tions could  be  added  to  the  rule ;    and  the  attempt  to 
introduce  them  would  lead  to  uncertainty  and  litigation ; 
greater  inconvenience  cannot  arise  from  this  rule,  in  any 

(s)    Backhouse   v.    Bonomi,  {t)   12  Q.  B.  p.  74o  ;  20  L. 

per  Lord  Cranworth,  9  H.  L.       J.,  Q.  B.  p.  13. 
C.  503;  34  L   J.,  Q.  B.  181. 
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case,  than  that  wliicli  may  be  exj)erienced  where  the 
surface  belongs  to  one  owner  and  the  minerals  to  another, 
who  cannot  take  any  portion  of  them  without  the  con- 
sent of  the  owner  of  the  surface.  In  such  cases  a  hope 
of  reciprocal  advantage  will  bring  about  a  compromise, 
advantageous  to  the  parties  and  to  the  public.  Something 
has  been  said  of  a  right  to  a  reasonable  support  for  the 
surface  ;  but  we  cannot  measure  out  degrees  to  which 
the  right  may  extend  ;  and  the  only  reasonable  support  is 
that  which  will  protect  the  surface  from  subsidence,  and 
keep  it  securely  at  its  ancient  and  natural  level."  If  the 
soil  is  of  such  a  character  that  the  subjacent  mines  cannot 
possibly  be  worked  without  causing  the  surface  land  to 
subside,  it  has  been  held,  in  conformity  with  the  above- 
mentioned  doctrine,  that  the  mines  cannot  be  worked  at 
all  {»). 

There  is  one  class  of  cases  which  may  be  noticed  here, 
though  they  will  be  mentioned  again  hereafter,  in  which 
the  liiw  does  not  confer  any  natural  right  to  support ;  or, 
to  speak  more  correctly,  in  which  the  natural  right  to 
support  is  taken  away  ;  that  happens  when  severance  of 
surface  land  from  subjacent  mines  is  effected  by  com- 
pulsory purchase  under  the  Lands  and  Railways  Clauses 
Consolidation  Acts,  1845,  or  under  private  Acts  containing 
provisions  similar  in  character  to  those  contained  in  them. 
This  result  depends  solely  upon  the  particular  words  of 
the  statutes,  and  has  no  reference  to  the  nature  of  tlie 
ordinary  natural  right  to  support. 

Effect  on  It  is  often  said  that  the  natural  right  to  sujoport  con- 
to  supporf  of  tinues  only  while  land  remains  in  its  natm-al  condition, 
building  and  unburdened  with  houses  and  undisturbed  by  excavations 
°"  or  other  works  in  the  soil :  this  is  not   correct — at   all 


Depi'ivation 
of  natural 
right  to 
support  by 
statute. 


(«)  Wakefield  v.  Duke  of 
Biiccleuch,  L.  E.,  4  Eq.  613; 
36  L.  J.,  Ch.  763.     Hexf  v. 


Gill,  L.  E.,  7  Ch.  Ap.  699  ;  41 
L.  J.,  Ch.  761. 
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events  in  the  case  of  weight  added  by  building — for  the      Chap.  I. 

natural  right  remains  though  houses  are  built ;  but  the  _J _. 

owner  of  land  cannot  increase  his  natural  right,  or  impose 
a  new  or  additional  burden  on  the  servient  tenement  by 
erecting  buildings,  and  the  servient  owner  is  therefore 
not  responsible  if  the  land  sinks  when  he  excavates,  if  the 
sinking  is  produced  by  the  increased  weight  the  dominant 
owner  has  imposed  on  the  surface.  After  a  time  an 
additional  right  in  the  nature  of  an  easement  may  be 
acquired  for  buildings  placed  upon  the  land,  but  that  will 
be  totally  distinct  from  the  original  natural  right  which  is 
not  thus  increased.  More  will  be  said  about  this  in  the 
next  chapter.  That  the  natural  right  continues,  is  clear 
from  the  decisions  in  the  cases  of  Broken  v.  Hobins  (x),  and 
Sfroi/an  v.  Kiwwlcs  {//),  in  which  it  was  held  that  an  action 
would  lie  for  removal  of  the  support  requisite  for  the 
maintenance  of  the  adjoining  land  in  its  natural  condition, 
notwithstanding  houses  had  been  recently  erected  on  the 
surface,  provided  the  weight  of  the  houses  did  not  produce 
the  sinking  of  the  land — that  is,  provided  the  land  would 
have  sunk  even  if  no  houses  had  been  erected  on  it.  And 
in  Siddons  v.  Short  (s),  Grrove,  J.,  granted  an  injunction  to 
restrain  mining  operations  which  would  cause  neighbouring 
land  to  sink,  although  buildings  had  recently  been  erected 
there,  on  the  ground  that  they  would  have  caused  the 
land  to  sink  even  if  the  buildings  had  not  been  placed 
upon  it.  The  question  has,  apparently,  never  arisen 
whether  the  natural  right  to  lateral  support  for  surface 
land  remains  when  the  subjacent  soil  has  been  excavated 
in  such  a  manner  that  the  surface  would  sink  more  readily 
if  the  adjacent  soil  were  also  removed  ;  but  as  the  erection 
of  houses  on  the  surface  does  not  cause  the  extinction  of 
the  natural  right,  so,  it  is  presumed,  excavation  of  the  sub- 
soil would  not,  and  that  the  adjacent  owner  would  still  be 

{x)  4  H.  &  N.  1 86 ;  28  L.  J.,       Exch.  102. 
Exch.  250.  (~)  L.  E.,  2  C.  P.  D.  572  ;  46 

(y)  6  H.  &  N.  454 ;  30  L.  J.,       L.  J.,  C.  P.  795. 
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Easement  of 
support  for 
excavated 
land. 


Support  from 
underground 
water  to 
surface  land. 


liable  for  damage  if  he  removed  his  soil  in  such  a  manner 
that  the  ground  would  have  sunk  had  it  remained  in  its 
natural  condition.  The  case  of  Partrkhje  v.  Scott  [a)  arose 
out  of  damage  to  houses  erected  on  excavated  land  caused 
by  removal  of  lateral  support,  and  is  no  authority  on  the 
point  of  infringement  of  the  natural  right.  Neither  is 
the  case  of  The  Mayor  of  Birmingham  v.  Allen  {b),  as  that 
was  also  a  case  of  damage  to  buildings,  and  not  of  inter- 
ference with  the  natural  right  of  support  for  land;  and 
the  evidence  seemed  conclusive  that  if  the  excavation  had 
not  intervened  the  defendant's  mining  operations  would 
not  have  affected  the  plaintiff's  buildings. 

If  a  landowner  excavates  the  subsoil,  and  renders  the 
surf  ace  less  stable  and  more  likely  to  fall  when  the  adjacent 
land  is  excavated,  he  cannot,  as  already  stated,  by  such 
act  impose  a  greater  responsibility  on  the  owner  of  the 
adjacent  land,  or  increase  his  own  natural  right  to  lateral 
support ;  neither  can  his  natural  right  be  extended  and  a 
greater  burden  of  support  be  imposed  on  land  not  imme- 
diately adjoining,  if  a  third  party  excavates  in  land 
between  the  laud  supported  and  that  from  which  support 
is  claimed  (c)  ;  but  after  the  subsoil  has  been  excavated  it 
is  possible  for  a  landowner  to  acquire  a  right  to  support 
from  the  adjacent  soil  for  his  surface  land  in  its  altered 
state  in  addition  to  his  natural  right,  but  that  right  will 
be  an  easement  and  not  an  extension  of  the  natural  right. 

It  sometimes  happens  that,  owing  to  the  porous  nature 
of  land,  or  from  other  circumstances,  water  natm^ally  or 
accidentally  oozes  under  the  soil,  or  gets  into  old  and 
abandoned  mines,  and  by  means  of  its  natui-al  upward 
pressure  affords  material  support  to  the  surface  land.     The 


(a)  3M.  &W.220;  7  L.  J., 
N.  S.,  Exch.  101. 

(b)  L.  E.,  G  Ch.  D.  284  ;  4G 
L.  J.,  Ch.  073. 


(c)  Mayor  of  Birmingham 
V.  Allen,  ii.  E.,  0  Ch.  D.  284  ; 
40  L.  J.,  Ch.  073. 
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owner  of  the  land  has  no  natural  right  to  support  from      Chap.  I. 

such  water,  though  it  is  possible  that  a  right  to  such  — ! '. — ! — 

support  as  an  easement  might  he  acquired.  There  are  two 
cases  w^hich  establish  this.  The  North  Eastern  RaUwaij 
Company  v.  Elliott  [d)  was  the  case  of  an  abandoned  mine 
accidentally  flooded,  but  the  question  of  natural  right  to 
support  was  not  raised  :  the  Vice- Chancellor,  Sir  W.  Page 
Wood,  decided  that  the  plaintiffs  had  no  right  to  support 
for  their  railway  bridge,  as  the  water  got  into  the  mine  by 
accident,  and  the  flooding  was  known  to  be  accidental,  and 
that,  as  all  parties  concerned  were  living  in  a  mining  dis- 
trict, where  it  was  well  known  that  when  a  mine  is  drowned 
it  is  sometimes  reworked  after  a  long  period  of  time,  it  was 
for  the  company  to  have  stipulated  that  the  accidental  state 
of  circumstances  should  not  be  varied,  if  it  was  intended 
that  the  company,  when  it  purchased  the  land,  should  have 
the  benefit  of  the  support  from  the  water,  Foppleu-ell  v. 
Hodgkinson  (e)  was  the  case  of  some  cottages  built  on  land 
of  a  wet  and  spongy  character,  the  land  not  having  been 
properly  drained ;  the  adjoining  land  was  sold  for  the 
purpose  of  erecting  a  church,  and  on  excavation  for  the 
foundations,  the  water  was  drawn  from  the  spongy  land, 
the  surface  subsided  and  cracked,  and  damage  ensued  to 
the  cottages.  The  Court  of  Exchequer  Chamber  decided 
in  favour  of  the  defendant,  merely  stating  that  there  is 
nothing  at  common  law  to  prevent  the  owner  of  land 
'vlraining  his  soil  if  it  is  necessary  or  convenient  for  him  to 
do  so,  though  he  might  by  grant,  express  or  implied,  oblige 
himself  to  suifer  the  underground  water  to  remain. 

Though,  therefore,  it  is  to  be  taken  as  a  general  rule  Support  from 
that  the  fact  that  sui-face  land  is  supported  by  underground  ^ter^°^ 
water  cannot  prevent  a  person  from  draining  his  ground,  surface  -water, 
and  so  removing  the  support  from  his  neighbour's  soil,  yet 

{(l)  1  Job.  &  H.  145  ;  29  L.      10  H.  L.  C.  333. " 
J.,  Ch.  808 :  on  appeal  to  L.  C,  (e)  L.  E.,  4  Exch.  248  ;  38 

30  L.  J.,  Ch.  IGO :  and  to  II.  L.,      L.  J.,  Exch.  126. 
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Chap.  I.      the  rule  is  different  in  the  case  of  surface  water  supported 

~ hy  underground  water  if  the  sui-face  water  is  in  a  defined 

and  regular  stream.  It  may  seem  that  tliis  matter  belongs 
rather  to  the  subject  of  rights  relating  to  underground 
water  than  to  rights  relating  to  support,  and  that  it  would 
be  more  proj^er  to  reserve  it  for  consideration  when  rights 
as  to  underground  water  are  discussed.  It  belongs  to  both, 
and  the  matter  will  be  referred  to  again  when  that  sub- 
ject is  under  consideration;  but  it  is  right  to  notice  it  here, 
in  order  to  mark  the  distinction  that  has  been  made  between 
the  support  of  land  and  the  support  of  water  from  under- 
ground water.  In  the  case  of  T/te  Grand  Junction  Canal 
Company  v.  Shiir/ar  (/),  the  facts  were  that  the  comj)any 
had  the  right  to  use  the  water  of  a  stream  which  flowed 
from  a  pond  to  supply  their  canal.  The  defendant,  who 
represented  a  local  board  of  health,  made  a  drain  which 
collected  and  took  away  the  underground  water,  and  it 
seemed  that  by  so  doing  the  support  was  taken  away  from 
the  sm-face  water,  whicli  sunk  to  a  lower  level,  and  the 
company's  supply  was  lessened.  The  Lord  Chancellor 
held  that  although  it  is  ordinarily  a  lawful  thing  to  collect 
any  water  that  may  percolate  underground,  yet  if  it  cannot 
be  got  without  touching  the  water  in  a  defined  sui'face 
channel  it  must  be  left  alone  ;  and  thus  there  is  this  great 
difference,  that  if  underground  water  supports  lands  and 
buildings  the  support  may  be  removed,  be  the  consequences 
what  they  will ;  but  if  it  supports  other  water  in  a  defined 
stream  it  can  in  no  case  be  touched  if  the  water  of  the 
stream  would  be  caused  to  sink  into  the  ground.  This,  at 
first  sight,  appears  to  be  an  unreasonable  distinction ;  but 
it  will  be  seen  hereafter  that  there  are  sundry  important 
and  valuable  rights  in  connection  with  flowing  streams 
with  which  the  ordinary  right  to  collect  underground  water 
and  to  drain  land  is  somewhat  at  variance,  and  it,  in 
reality,  becomes  a  question  which  of  these  rights  must  be 

(/)  L.  E.,  6  Ch.  Ap.  483. 
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treated  as  subordinate  to  tlie  other.     The  Lord  Chancellor      Chap.  I. 
was  clearly  of  opinion  that  the  right  to  collect  underground  !_I1_^ 


water  must  be  treated  as  subordinate  to  the  rights  which 
other  persons  have  in  surface  streams  ;  and,  explaining  his 
reasons,  he  said  : — "  As  far  as  regards  the  support  of  the 
water,  all  one  can  say  is  this  :  I  do  not  think  Chasemore  v. 
Richards,  or  any  other  case,  has  decided  more  than  this, 
that  you  have  a  right  to  all  the  water  which  you  can  draw 
from  the  different  sources  which  may  percolate  under- 
ground ;  but  that  has  no  bearing  at  all  upon  what  you  may 
do  with  regard  to  water  which  is  in  a  defined  channel,  and 
which  you  are  not  to  touch.  If  you  cannot  get  the  under- 
ground water  without  touching  the  water  in  a  defined 
sm-face  channel,  I  think  you  cannot  get  at  it  at  all.  You 
are  not  by  your  operations,  or  by  any  act  of  yours,  to 
diminish  the  water  which  runs  in  this  defined  channel, 
because  that  is  not  only  for  yourself  but  for  your  neigh- 
bours also,  who  have  a  clear  right  to  use  it  and  have  it 
come  to  them  unimpaired  in  quality  and  undiminished  in 
quantity."  This  decision  only  refers  to  injuries  to  surface 
streams ;  but  it  is  obvious  that  damage  as  great  may  be 
occasioned  by  causing  water  in  a  reservoir,  a  well,  or  other 
receptacle  to  sink  into  the  ground,  as  by  drawing  off  the 
water  in  a  canal,  and  it  is  difiicult  to  see  why  the  prin- 
ciple on  which  the  decision  was  based  is  not  applicable  to 
standing  water,  which  may  be  of  immense  value  and  in 
which  valuable  rights  may  exist  {g) . 

Hitherto  support  of  land,  either  in  its  natural  state  or  Easement  of 
when  affected  by  the  weight  of  buildings,  or  by  artificial  SSg!!"" 
excavation,  has  only  been  spoken  of;  but  besides  this, 
the  law  recognizes  a  right  of  support  for  buildings  in- 
dependently of  the  land  on  which  they  stand.  This 
is  an  easement  of  vast  importance,  which  has  given 
rise  to  one  of  the  most  remarkable  cases  to  be  found 

(y)  See  2)ost,  "Water,  p.  93. 

G.  F 
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Cliap.  I.      recorded  (h).     This  is  not  the  proper  place  to  discuss  it,  as 

! ! —  the  point  of  the  case  had  reference  to  the  mode  in  which 

such  a  right  can  be  acquired,  and  not  to  the  possibility  of 
such  a  right  existing  at  law,  but  nobody  denies  the  power 
of  a  landowner  to  create  such  a  right,  and  to  annex  it  to 
his  land. 

Support  for  "phe  natural  rio^ht  to  support  exists  in  respect  of  land 

buildings  1        i    •  p  n     -1  T  1  •    1 

from  land.  Only,  and  not  m  respect  of  buildings ;  but  a  right  to  sup- 
port for  buildings,  both  from  adjacent  and  subjacent  land, 
may  be  acquired  as  an  easement.  This  is  a  principle 
which  has  been  repeatedly  recognized — as,  for  instance, 
in  the  following  passages  : — "  The  plaintiffs  in  the  first 
place  contend  that  every  owner  of  property  is  entitled, 
independently  of  user  or  grant,  and  as  a  natural  right  of 
property,  to  have  from  the  soil  belonging  to  adjoining 
owners  such  support  as  any  buildings  on  his  own  land 
require.  In  my  opinion  this  cannot  be  maintained.  In 
all  cases  in  which  the  right  of  lateral  support  for  buildings 
has  been  considered  the  judges  have,  with  one  exception, 
which  I  will  presently  mention,  treated  the  right  to  lateral 
support  for  buildings  as  one  to  be  acquired  by  enjoyment 
or  grant — that  is,  an  easement.  This  is,  I  think,  the 
correct  view.  Every  owner  of  land  must  from  the  first 
have  had,  as  a  necessary  incident,  a  right  to  the  support 
from  his  neighboiu-  which  the  land  in  its  natural  state 
requires.  This  is  a  right  subject  to  which  all  property 
must  be  taken,  but,  independently  of  grant  or  right 
acquired  by  enjoyment,  no  one  can  have  a  right  to  throw 
a  greater  burden  on  his  neighbour  by  requiiing  him  to 
support  artificial  erections"  (/).  "If  the  plaintiff  has 
enjoyed  the  support  of   the  land  of  the  defendant   for 


(h)  AiifftisY.  Dalton,  L.  E.,  50  L.  J.,  Q.  B.  689. 
3  Q.  B.  D.  85  ;  47  L.  J.,  Q.  B.  (/)  Angus   v.    Dalton,    per 

163:  o?iffjy;jert/,L.Il.,4Q.E.D.  Cottoii,  L.  J.,  L.  E.,   4  Q.  B. 

162;  48  L.  J.,  Q.  B.  225  :   in  D.  p.    184  ;  48  L.  J.,    Q.  B. 

H.  Z.,  L.  E.,  6  App.  Ca.  740 ;  p.  237. 
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twenty  years  to  keep  up  his  house,  and  both  parties  knew      Chap.  I. 

of  that  support,  the  plaintiff  had  a  right  to  it  as  an  ease-  '. ! — 

ment,  and  the  defendant  could  not  withdraw  that  support 
without  being  liable  in  damages  for  any  injury  that  might 
accrue  to  the  plaintiff  thereby"  {J).     It  has  been  thought 
that  some  distinction  exists  between  the  right  to  subjacent 
and  adjacent  support  for  a  house,  and  that  the  former  is 
a  natural  right,  while  the  latter  is  an  easement,  but  on 
no  principle  can  this  view  be  maintained.     In  Rogers  v. 
Taylor  (/.•),  which  was  an  action  for  damage  sustained  by  a 
house  through  subjacent  excavation,  Pollock,  0.  B.,  stated 
that  as  the  owner  of  surface  land  has  a  right  to  enjoy  it 
for  aU  the  purposes  for  which  it  is  ordinarily  applied,  and 
among  others  for  building  a  house,  he  would  not  say  that 
it  was  necessary  to  prove  a  prescriptive  right  to  support ; 
and  Watson,  B.,  said  that  there  appears  to  have  been  a 
distinction  drawn  in  all  the  cases  between  lateral  and  ver- 
tical support,  but  that  as  to  the  latter  it  has  always  been 
held  that  the  owner  of  the  surface  is  entitled  to  the  sup- 
port of  the  subsoil.     Cockbui^n,  C.  J.,  however,  appears  to 
have  thought  differently ;  for,  in  summing  up  to  the  jury 
in  the  same  case  at  Nisi  Priiis,  he  laid  it  down  that  the 
plaintiff  was  not  entitled  to  the  support  of  the  soil  unless 
for  twenty  years  the  messuages  had  received  that  support, 
by  which  the  right  might  be  acquired.     Of  these  opinions, 
that  of  Cockburn,  0.  J.,  seems  to  be  undoubtedly  correct. 
Support  for  buildings  is  an  easement  which  must  in  every 

0")  Hide  V.  Thornhorough,  L.  J.,  Q.  B.  10),  Lord  Camp- 

per  Parke,  B.,   2   Gar.   &  K.  beU  said  that  where  there  are 

250.     Humphries  v.  Brogden,  separate  freeholds,   from  the 

12  Q.  B.  p.  749  ;  20  L.  J.,  Q.  surface  of    the  land  and  the 

B.  p.  14.     Partridge  v.  Scott,  minerals   helonging  to   diffe- 

3  M.  &  W.  220  ;  7  L.  J.,  N.  S.,  rent  owners,  the  Coiu-t  was  of 

Exch.  101.   U'yattv.  Harrison,  opinion  that  the  owner  of  the 

3  B.  &  Ad.  871  ;  1  L.  J.,  N.  S.,  surface,    ivhile    unencumbered 

K.  B.  237.  icith  buildings,  and  in  its  natu- 

{k)  2H.  &N.  828;  27  L.  J.,  ral  state,  is  entitled  to  have 

Exch.  173.     In  Humphries  v.  it  supported  by  the  subjacent 

Brogden  (12   Q.   B.   739  ;   20  mineral  strata. 
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Chap.  I.      case  be  acquired,  and  it  can  never  be  claimed  as  a  natural 
^^^^-  ^'        right.    No  authority  is  cited,  and  it  is  believed  none  existed, 
for  the  dicta  of  Pollock,  C.B.,  and  Watson,  B.,  and  no  suffi- 
cient reason  aj^pears  why  a  surface-owner  should  be  entitled 
to  impose  an  additional  burden  on  a  mine-owner  because 
their  estates  happen  to  be  severed  horizontally,  if  he  would 
not  be  entitled  to  do  it  if  they  were  severed  vertically ;  in 
both  cases  the  right  to  enjoy  surface  land  for  all  the  pur- 
poses to  which  land  is  ordinarily  applied,  and  among  others 
for  the  purpose  of  building  houses,  must  be  the  same. 
There  may  of  course  be  circumstances  from  which  a  grant 
of  a  right  to  support  may  in  any  particular  case  be  implied, 
as,  for  instance,  if  a  landowner  grants  away  surface  land 
with  a  house  upon  it,  reserving  the  subjacent  mines,  but  in 
such  a  case  the  right  would  unmistakably  be  an  easement 
and  not  a  natural  right.     In  Angus  v.  Dalton  {/),  Lord 
Penzance   said   that   if   the   matter  were   res   inteym  he 
thought  it  would  not  be  inconsistent  with  legal  principles 
to  hold  that  where  an  owner  of  land  has  used  his  land  for 
an  ordinary  and  reasonable  purpose,  such  as  placing  a  house 
upon  it,  the  owner  of  the  adjacent  (and  it  maybe  presumed 
he  meant  also  the  subjacent)  soil  could  not  be  allowed  so 
to  deal  with  his  own  soil  as  to  bring  his  neighbour's  house 
to  the  ground,  on  the  principle  of  the  maxim,  >S7c  ntcre  tuo 
vt  alienum  non  kedas ;  but,  if  this  were  so,  the  obligation  to 
refrain  from  destroying  the  house  would  not  be  an  obhga- 
tion  arising  from  a  natural  right  of  the  surface- owner,  but 
from  the  general  principle  of  law  that  a  man  may  not 
injure  his  neighbour.     In  the  case  of  Ham's  v.  Eyding  [m), 
the  houses  had  been  built  on  the  surface  after  severance  of 
the  mines,  and  Parke,  B.,  said : — "  It  becomes  unnecessary 
to  inquire  whether  or  not  he  was  bound  to  leave  suj^port 
for  an  additional  superincumbent  weight  upon  the  surface ; 


(0  L.    E.,    6    App.    Cas.  (m)  5  M.  &  W.  p.  71  ;  8 

p.    804 ;    50    L.    J.,    Q.    B.      L.  J.,  N.  S.,  Exch.  p.  185. 
.p.  737. 
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prohahhj  he  would  not  be ;  "  clearly  showing  that  his  opinion      Chap.  I. 
was  that  the  right  to  support  for  the  buildings  must  he  ' 


acquired  as  an  easement,  and  that  there  was  no  natural 
right  to  it. 

Besides  the  support  which  buildings  receive  from  land,  Support  for 
whether   subjacent    or   adjacent,    it   frequently   happens,  frombuHd- 
especially  when  they  are  old,  that  they  receive  support  ^°oS- 
from  other  buildings  adjoining  them.     In  many  cases  a 
right  to  the  continuance  of  such  support  may  be  gained. 
There   has,  however,  been  considerable  doubt  as  to  the 
means  by  which  this  right  can  be  acquired,  as  to  which 
much  will  have  to  be  said  in  the  nest  chapter.     It  is  suffi- 
cient here  to  notice  this  as  another  easement  which  may 
lawfully  be  acquired  by  an  owner  of  buildings. 

While  touching  upon  this  subject,  it  may  be  mentioned  Effect  of  con- 
(though  it  is  rather  beyond  the  scope  of  this  treatise)  that  b^^in  °8. 
the  mere  fact  of  contiguity  of  buildings  imposes  an  obli- 
gation on  the  owners  to  use  due  care  and  skill  in  removing 
the  one  building  not  to  damage  the  other,  even  though 
no  right  to  support  has  been  acquired  {n)  ;  but  there  is  no 
obligation,  in  the  absence  of  statutory  provision,  upon  the 
owner  of  the  building  about  to  be  removed  to  shore  up 
the  other  building  (o),  or  to  give  the  owner  of  the  other 
building  notice  of  the  intention  to  remove  his  oyvn{p). 
Although  the  fact  of  contiguity  of  buildings  raises  an 
obligation  to  use  care  and  skill  in  removing  one  not  to 
injure  the  other,  that  obligation  cannot  arise  if,  from 
the  circumstance  of  the  latter  building  being  under- 
ground, the  party  removing  the  former  has  no  notice  of 
its  existence,  for  one  degree  of  care  would  be  required 
where  no  vault  or  buildiuo-  exists  and  the  soil  is  left  in  its 


in)  Dodd  V.  Holme,  1  A.  &  &  C.  725. 

E.  493.  (;;)    Chadidch  v.  Trower,  6 

(o)  Pei/ton   v.    Mcii/or    and  Biug.,  N.  C.  1  ;  8  L.  J.,  N.  S., 

Commonalty  of  London^  9  B.  Exch.  286. 
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Chap.  I.      natural  and  solid  state,  another  where  there  is  a  vault,  and 
~'        another  and  still  greater  degree  of  care  would  he  required 


where  the  adjoining  vault  is  of  a  weak  and  fragile  con- 
struction ((/),  and  it  would  he  impossible  to  ascertain  the 
precise  degree  of  care  required  in  the  absence  of  notice  of 
the  existence  of  the  building. 

-^'^¥_**|^  J  As  the  right  to  support  for  land  is  a  natural  right,  the 
of  support.  owner  of  surface  land  who  is  entitled  thereto  may  confer 
upon  the  owner  of  the  subjacent  minerals  an  adverse  right 
entitling  him  to  disturb  and  let  down  the  surface  land 
when  mining;  the  right  to  do  this  is  an  easement.  There 
have  been  several  cases  of  great  authority  establishing  this 
right,  and  the  result  was  summed  up  by  Baggallay,  L.  J., 
in  the  case  of  Bell  v.  Love  (r),  in  the  following  terms: — 
"  The  respective  rights  of  the  owners  of  surface  lands,  and 
of  the  owners  of  minerals  underlying  such  surface,  have  of 
late  years  been  the  subject  of  much  discussion  ;  and  it  has 
been  clearly  established  by  a  series  of  decisions  of  the 
House  of  Lords  in  the  cases  of  Rowbotham  v.  Wilson  (s), 
Duke  of  Buccleuch  v.  Wakefield  {t) ,  and  Buchanan  v. 
Andrew  (?/),  that,  although  the  pHind  facie  right  of  the 
owner  of  the  surface  is  to  have  his  surface  supported,  and 
the  prima  facie  right  of  the  owner  of  the  minerals  to  get 
them  is  limited  to  getting  them  in  such  a  manner  as  not 
to  occasion  injury  to  the  owner  of  the  surface,  such  prima 
facie  rights  may  nevertheless  be  materially  modified,  to 
the  extent  even  of  authorising  the  owner  of  the  minerals 


(y)   Chadwick  v.  Troicer,  6  down  the  surface  : — L.  E.,  9 

Bing.,  N.  C.  1  ;  8  L.  J.,  N.  S.,  App.  Cas.  286  ;  53  L.  J.,  Q.  B. 

Exch.  28G.  257.      See   also  Buchanan  v. 

(/•)  L.E.,10Q.B.D.p.558.  Andrew,  L.  11.,  2  H.   L.,   Sc. 

This  case  was  taken  on  appeal  286,  and  J/««//y  v.  The  Duke 

to  the  House  of  Lords,  when  f>/'7i?<^/a;«f/,  L.ll.,  23  Ch.D.81. 

it  was  held  that  the  suVijacent  (s)  8  H.  L.  0.  348. 

mine-owners    had    no    right  {f)  L.  E.,  4  11.  L.  377  ;   39 

under  the  Act  in  question  to  L.  J.,  Ch.  441. 

work  the  mines  so  as  to  let  {i>^  L.  E.,  2  H.  L.,  Sc.  286. 


I  SUPPORT, 
to  distiirb  or  let  down  the  surface,  by  contract  between  the  ^^^P-^I- 
respective  owners,  or  those  through  whom  they  claim;  and  LIL 
that  it  is  immaterial  whether  such  contract  arises  out  of  a 
covenant  or  reservation  in  a  deed  or  out  of  the  provisions 
of  an  Act  of  Parliament  giving  legislative  effect  to 
arrangements  come  to,  or  presumed  to  have  been  come  to, 
by  the  parties.  In  every  case,  however,  in  which  the 
owner  of  the  minerals  claims  any  rights  in  respect  of 
getting  them,  in  excess  of,  or  other  than,  the  prima  facie 
right  of  getting  them  without  causing  injury  to  the  owner 
of  the  surface,  the  origin  and  nature  and  extent  of  such 
rights  must  be  clearly  defined  by  some  grant  or  equivalent 
assurance,  in  the  absence  of  which  the  presumption  is  in 
favour  of  the  right  of  the  owner  of  the  surface  to  support." 
Speaking  of  this  easement,  Lord  Wensleydale  said,  in  the 
House  of  Lords : — "  I  do  not  feel  any  doubt  that  this  was 
the  proper  subject  of  a  grant,  as  it  affected  the  land  of  the 
grantor;  it  was  a  grant  of  the  right  to  disturb  the  soil 
from  below,  and  to  alter  the  position  of  the  surface,  and  is 
analogous  to  the  grant  of  a  right  to  damage  the  surface  by 
a  way  over  it ;  and  it  was  admitted  at  your  Lordships'  Bar 
that  there  is  no  authority  to  the  contrary  "  (.r).  It  is  open 
to  question,  however,  whether  it  is  right  to  speak  of  this 
easement  as  "  a  proper  subject  of  a  grant,"  or  to  compare 
it  with  a  right  of  way.  When  it  is  borne  in  mind  that 
the  right  of  the  owner  of  the  surface  is  to  have  his  land 
supported,  a  deed  conferring  a  right  to  destroy  support 
and  let  down  the  surface  would  probably  rather  take  the 
form  of  a  release  of  the  right  of  support  than  of  a  grant  of 
a  right  to  destroy  it :  the  landowner  has  a  right  which  he 
wishes  to  abandon,  he  has  not  any  active  right  or  power 
which  he  wishes  to  confer  on  the  owner  of  the  minerals  ;  he 
wishes  to  remove  a  restriction  on  the  mine-owner's  power 


{x)  Eowhofham  v.    Wilson,      19  C.  B.,  N.  S.  190;  34  L.  J., 
8  H.  L.  C.  p.  362  ;  30  L.  J.,       C.  P.  337. 
Q.  B.  p.  53.  Murchie  v.  Black, 
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Chap.  I. 
Sect.  2. 


of  working,  and  not  to  give  him  power  to  do  something  on 
his  land. 

Besides  the  cases  above  mentioned,  there  have  been 
several  others  before  the  Courts,  in  which  a  right  to  let 
down  the  surface  of  land,  and  even  to  do  so  to  the  injury 
of  buildings,  has  been  maintained,  it  appearing  by  deeds 
of  conveyance  or  leases,  in  which  mines  and  the  right  to 
work  them  have  been  granted  or  reserved,  to  have  been 
the  intention  of  the  parties  that  the  mining  owner  should 
have  the  right  to  remove  all  the  minerals  and  destroy  all 
the  support  under  the  superincumbent  land  {y). 


Easements  in 
connection 
•with  water. 


Natural  and 

artificial 

streams. 


WATER. 

There  are  three  classes  of  rights  in  connection  with 
water: — 1.  Eights  relating  to  i\ie  floic  of  water.  2.  Eights 
relating  to  purify  of  water.  3.  Eights  relating  to  the 
taldng  of  water  for  use  and  consumption.  Each  of  these 
classes  will  be  considered  separately. 

Before  this,  however,  it  should  be  observed  that  there 
is  much  difference  between  natural  and  artificial  streams 
and  the  rules  of  law  relating  to  them ;  it  is  therefore 
necessary  to  distinguish  the  one  kind  of  streams  from  the 
other.  In  practice  this  is  frequently  a  very  difficult  thing, 
for  many  natiu-al  streams  have,  for  manufacturing  or  other 
purposes,  been  so  diverted  or  altered  as  almost  to  have  lost 
their  original  character ;  and  many  streams,  originally 
artificial,  have,  from  age  or  other  circumstances,  become 
in  appearance  and  every  other  characteristic  so  closely 
assimilated  to  natural  streams  as  to  be  practically  indis- 
tinguishable from  them.     Whether  a  stream  is  natural  or 


(y)  Smith  v.  Darhy,  L.  R., 
7  Q.  B.  716;  42  L.  J.,  Q.  B. 
140.  Eadon  v.  Jejf'cock,  L.  E., 
7  Exch.  379  ;  42  L.  J.,  Excli. 
36.  Aspclen  v.  Seddon,  L.  E., 
10  Ch.  Ap.  394  ;  44  L.  J.,  Ch. 


359.  Same  v.  Same,  40  L.  J., 
Exch.  353.  Gill  v.  Dickinson, 
L.E.,5Q.B.  D.  159;  49  L.  J., 
Q.  B.  202.  Dixon  v.  White, 
L.  E.,  8  App.  Gas.  833. 
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artificial  must  in  every  ease  that  arises  be  determined  by      Chap.  I. 
the  facts ;  but,  as  a  general  principle   is  necessary  for  a  "' 

guide,  it  may  be  laid  down  that  a  natural  stream  is  one 
which  arises  at  its  source  from  natural  causes,  and  flows 
in  a  natural  channel ;  and  that  an  artificial  stream  is  one 
that  arises  by  the  agency  of  man,  or,  though  arising  from 
natural  causes,  flows  in  a  channel  made  by  man. 

That  a  stream  which  flows  by  the  operation  of  nature  Water  from 
only,  and  in  a  natural  course,  is  a  natural  stream,  there  sourcri^  a 
can  be  no  doubt ;  but  there  is  also  no  doubt  but  that  a  natural 

cotirs6 

stream  which  flows  from  a  natui-al  source,  and  in  a  channel 
of  a  permanent  character  made  by  man,  must  in  most 
instances  be  deemed  a  natural  stream ;  or,  if  merely  an  In  an  arti- 
artificial  stream,  that  all  the  rights  incident  to  a  natural  ^°'^^  course, 
stream  are  conferred  by  law  on  the  owners  of  the  adjacent 
land  (s).  Until  late  years  there  was  no  actual  decision 
on  this  point,  reference  having  only  been  made  to  it 
by  judges  incidentally  during  arguments  or  judgments 
as  expressions  of  opinion,  but  in  the  case  of  Holker  v. 
Porritt  (a),  the  question  arose,  and  after  being  fully  dis- 
cussed, judgment  upon  it  was  given  by  the  Court  of 
Exchequer.  In  that  case  it  appeared  that  a  natiu-al 
stream  at  a  certain  point  divided  itself  into  two  parts,  one 
of  which  flowed  naturally  to  a  trough  for  watering  cattle, 
and  thus  was  a  natural  stream.     At  that  point  the  water, 

(::)  Nuttall  v.  Braceivell,  per  is    not    a    stream    of    sxich    a 

Pollock,  C.  B.,  and  Channell,  character     that     the     rights 

B.,  L.  E.,  2  Exch.  p.  14;  36  which   the    law    annexes    to 

L.   J.,  Exch.   6.     Sutcliffe  V.  natural     streams    would    be 

Booth,   32  L.  J.,   Q.  B.   136.  annexed  to  it. 
In  Nield  v.  The   London   mid  (a)  L.  E.,  8  Exch.  107  ;  42 

North-  Western  Railway  Com-  L.  J.,  Exch.  85.     In  the  Ex- 

pany,  L.  E.,  10  Exch.  4  ;  44  chequer  Chamber  (L.  E.,  10 

L.  J.,  Exch.  15,  the  exi^res-  Exch.   59;    44    L.    J.,   Exch. 

sions  used  by  Amphlett,  B.,  52),  the    Court    affirmed   the 

at  the  commencement  of  his  decision  of  the  Court  below, 

judgment    appear     to    show  but  on  different  grounds, 
that,  in  his  opinion,  a  canal 
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Chap.  I.  after  filling  the  trough,  escaped  without  any  defined  course 
on  to  land  farther  on,  where  it  dispersed,  partly  sinking 
into  the  ground,  and  partly  running  away  in  small  rills. 
More  than  twenty  3'ears  before  the  action,  the  owner  of  the 
laud  made  a  reservoir  to  collect  the  scattered  water,  and 
from  that  made  an  underground  drain  to  a  mill,  and  the 
water  flowed  thence  to  a  river.  The  question  was,  whether 
all  the  rights  commonly  belonging  to  owners  of  land  on 
the  banks  of  a  natural  stream  were  annexed  to  the  stream 
in  the  drain  below  the  reservoir.  Here  it  was  quite  clear 
that  the  drain  was  an  artificial  watercourse  ;  but  the  water 
flowed  from  a  natural  source,  and  till  it  entered  the  reser- 
voir undoubtedly  formed  a  natural  stream,  and  before 
the  di-aiu  was  laid  down  it  flowed  naturally  over  the  land 
where  the  di'ain  was  laid,  though  not  in  a  defined  course — 
or  sunk  into  it.  The  only  effect  of  the  drain,  therefore, 
was  to  collect  and  conduct  the  water  in  a  defined  com-se 
through  the  land  where  it  would  otherwise  have  trickled 
indefinitely,  and  not  to  bring  an  altogether  new  stream 
through  land  which  would  otherwise  have  been  free  from 
the  water  ;  and  the  Court  held  that,  under  these  circum- 
stances, all  the  rights  usually  belonging  to  owners  of 
land  on  the  banks  of  natiu-al  streams  were  conferred  upon 
the  owners  of  the  land  through  which  the  drain  passed, 
and  presumably  the  owner  of  the  drain  was  saddled  with 
reciprocal  obligations.  The  reasoning  of  Kelly,  C.  B.,  in 
his  judgment  was  this  : — *'  What  in  the  contemplation 
of  law  is  the  nature  of  this  artificial  stream  or  tunnel  ? 
Suppose  that,  instead  of  a  tunnel  conveying  the  water 
into  what  are  now  the  plaintiff's  premises,  Walker  (who 
made  the  drain  and  then  was  owner  of  the  land)  had  cut 
an  open  drain,  and  so  made  a  stream  visible  on  the  surface 
passing  through  his  land,  and  on  into  the  Irwell  (the 
river  from  which  the  supply  of  water  originally  came). 
If  he  had  done  so,  I  am  of  opinion  that  he  or  anyone 
claiming  under  him,  through  whose  property  this  open 
stream  passed,  would  have  been  as  much  entitled  to  the 
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water  running  along  it  as  if  he  liad  been  tlie  owner  of      Chap.  I. 

land  on  the   bank  of  the  stream,  between  E   (the  point  \ ' 

where  the  natural  stream  divided)  and  the  trough.  It 
would  have  been  a  mere  continuance  of  the  stream.  But 
the  cases  upon  this  subject  establish  the  proposition  that 
there  is  no  difference  in  the  contemplation  of  law  between 
a  stream  visible  to  the  eye  and  a  stream  conducted  through 
a  tunnel,  nor  any  difference  in  the  rights  which  may  be 
acquired  in  them  respectively.  If  this  is  so,  on  what 
ground  is  there  any  difference  between  the  rights  of  the 
plaintiff  in  the  stream,  which  now  flows  to  him  through 
a  tunnel,  and  the  rights  which  he  would  have  had  in  an 
open  stream  passing  into  and  through  his  land  ?  I  think 
there  is  none."  Martin,  B.,  said  : — "  Walker,  therefore, 
was  entitled  to  have  the  stream  flow  in  its  ordinary  course 
down  to  the  place  where  the  trough  stood,  and  beyond 
which,  twenty-five  years  ago,  it  was  not  continued  in  a 
defined  channel  to  the  Irwell,  but  was  allowed  to  dissipate 
itself  over  the  surface  of  the  ground.  Now,  that  state  of 
things  was  exactly  as  if  a  stream  lost  itself  in  a  marsh  or 
swamp,  a  haunt  for  snipe  and  wild  fowl,  but  not  turned 
to  any  agricultural  purpose.  And  I  am  of  opinion  that  if 
a  proprietor  in  such  a  case  expends  his  labour  in  cutting  a 
course  for  the  water,  he  acquires  a  right  analogous  to  that 
which  he  would  have  if  that  com'se  had  been  a  natural 
stream;  and  that  no  distinction  can  be  made  between  a 
natural  stream  and  a  watercoui'se  made  to  drain  laud  and 
to  carry  down  the  water  to  its  natural  destination." 

Another  case,  more  recent  than  Holkcr  v.  Porritt,  in 
which  this  point  was  directly  raised, is i^oier2's  v.  RicJidrdti  (h). 
The  plaintiff  was  owner  of  a  farm  which  derived  its  water 
supply  from  a  small  stream  which  originated  in  a  natural 
well  or  spring  in  the  plaintiff's  land,  flowed  for  some 
distance  through  the  plaintiff's  land,  then  entered  the 
defendant's  land,  through  which  it  flowed  for  some  dis- 

(Z.)  50  L.  J.,  CK.  297. 
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Chap.  I.      tance,  and  then  again  entered  tlio   plaintiff's  land  and 
^^'^^-  ^-        sui^plied  his  house  and  farm.     The  stream  had  apparently 
flowed  in  this  channel  from  time  immemorial ;  and  it  was 
proved  in  evidence  that,  for  seventy  years  and  upwards 
prior  to  1 879,  the  plaintiff  and  his  predecessors  in  title  had 
had   substantially   the   sole  exclusive  and  uninterrupted 
enjoyment  and  use  of  this  watercourse,  and  that  the  only 
use  whicli  the  defendant  had  ever  made  of  it  was  that  two 
cows  and  a  horse,  which  from  time  to  time  were  depastured 
on  his  land,  had  drunk  the  water.     The  defendant  had 
recently  erected  some  houses  on  his  land,  and  by  means  of 
a  pipe  from  the  stream  where  it  passed  through  his  land 
had  conducted  all  the  water  to  them,  and  entirely  deprived 
the  plaintiff  of  his  supply.     The  plaintiff  endeavoured  to 
show  that  the  part  of  the  watercourse  in  the  defendant's 
land  was  artificial,  and  that  he  had  a  prescriptive  right  to 
the  use  of  the  whole  of  the  water,  while  the  defendant 
contended  that  the  stream  was  natural,  or  that  even  if 
artificial  the  construction  of  the  course  and  circumstances 
were  such  that  it  must  be  regarded  as  natural,  and  that  all 
the  rights  incident  to  a  natural  stream  belonged  to  him. 
Hall,  V.-C,  thought  that  as  no  one  could  tell  when  the 
artificial  part  (if  any)  of  the  watercoiu'se  was  made,  and 
as  there  had  been  from  time  immemorial  a  channel  from 
the  spring  to  the  farm,  the  watercourse  must  be  deemed 
to  be  natural.     The  learned  judge  then  referred  to  Ilolhcr 
V,  Porritf,  NuttaU  v.  Braccwell,  and  Sutclijfe  v.  Booth,  and 
continued  : — "  It  appears  to  me  a  reasonable  and  the  sound 
construction  in  this  case  that  if  this  watercourse  was  in 
part,  or  I  should  say  even  wholly,  artificial,  it  was  made 
so  as  to  give  all  the  rights  of  a  riparian  proprietor  to  all 
the  riparian  proprietors,  or  at  all  events  to  the  defendant's 
predecessors  in  title,  who  allowed  it  to  be  made  through 
their  land.     It  is,  I  think,  a  reasonable  and  sound  con- 
stiniction  that  the  defendant's  predecessors  in  title  and 
their  successors  were  to  have  all  the  rights  of,  and  to  be 
considered,  riparian  proprietors.    Such  rights  have  been  in 
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part  enjoyed — namely,  by   cattle   having  drunk   of   the      Chap.  I. 
stream.     I  refer  such  drinking  to  the   exercise    of   that  • 

right  of  a  riparian  proprietor  as  such ;  there  is  nothing  to 
refer  it  to  any  other  title.  So,  likewise,  I  refer  the  plain- 
tiff's taking  water  for  cattle  and  for  domestic  use  to  the 
exercise  of  the  rights  of  a  riparian  owner ;  beyond  those 
rights  he  has  not  had  any  enjoyment." 

These  decisions  are  undoubtedly  of  great  importance, 
and  it  will  be  a  matter  of  considerable  interest  to  see  how 
far  the  principle  involved  in  them  is  applied  to  future 
cases.  In  many  instances,  no  doubt,  substantial  justice 
will  be  obtained  by  its  application  ;  but  that  an  under- 
ground pipe  made  by  a  landowner  to  convey  water  to  a 
mill,  or  a  small  stream  made  to  convey  water  to  a  farm, 
can  in  any  case,  or  after  any  length  of  time,  be  deemed 
a  natural  watercourse,  and  that  it  shall  invest  the  owner 
as  against  other  landowners,  it  may  be  miles  away,  with 
the  important  rights  which  the  law  annexes  only  to  natural 
streams,  is,  without  doubt,  a  serious  proposition.  The 
matter,  too,  is  not  only  of  importance  as  it  affects  others 
than  the  owner  of  the  pipe  or  stream,  but  as  it  affects  him 
also  ;  for  if  he  becomes  entitled  to  the  rights  of  an  owner 
of  land  on  the  banks  of  a  natural  stream,  he  must  also  be 
saddled  with  the  obligations  attendant  upon  that  position, 
and  it  will  probably  often  happen  that  those  obligations 
will  in  their  effect  be  extremely  burdensome  and  render 
his  situation  very  detrimental  to  his  interests.  Thus,  he 
will  not  be  entitled  at  any  time  to  take  up  the  pipe  or 
drain  and  stop  the  flow  of  the  water,  or  to  alter  its  direc- 
tion so  as  to  deprive  other  persons  lower  down  the  stream 
of  their  usual  supply  ;  and  he  will  not  be  able  to  use  the 
water  for  any  purpose  other  than  an  owner  of  land  on  the 
banks  of  a  natural  stream  would  be  entitled  to  use  it — 
that  is,  simply  for  the  benefit  of  or  in  connection  with  the 
land  adjoining  the  stream ;  and  it  is  easy  to  see  that 
many  instances  may  occur  in  which  an  estate  may  become 
saddled  with  a  heavy  burden  through  the  making  of  a 
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Sect.  2. 


Artificial 
supply  to 
natural 
stream. 


Natural 
rights  and 
easements  in 
■water. 


(li-ain  -wliich  the  owner  only  intended  for  his  own  benefit, 
and  possibly  to  serve  a  purpose  really  temporary,  though 
in  its  character  permanent. 

When  a  stream  is  natural  there  can  be  no  doubt  that  all 
water  which  flows  into  it  becomes  a  part  of  that  stream, 
and  subject  to  the  same  natural  rights  as  the  rest  of  the 
water,  and  that  it  makes  no  difference  that  the  water  so 
flowing  to  the  natural  stream  was  sent  down  by  artificial 
means  ;  but  though  the  artificial  supply  thus  becomes  sub- 
ject to  natural  rights,  those  natural  rights  cannot  attach 
till  the  water  reaches  and  becomes  part  of  the  natural 
stream,  nor  can  they  hinder  the  person  who  gives  the 
artificial  supply  from  stopping  it  (c). 

It  was  observed  a  few  pages  back  that  there  is  much  dif- 
ference between  natural  and  artificial  streams  regarding 
rights  connected  with  water.  The  difference  is  that  there  are 
certain  natural  rights  which  belong  to  all  owners  of  land 
abutting  on  a  natural  stream  which  are  incident  to  the 
ownership  of  the  land,  but  there  are  no  such  rights  incident 
to  the  ownership  of  land  abutting  on  an  artificial  stream  {d). 
Many  rights  similar  to  natural  rights  may  be  acquired  in 
artificial  streams,  but  they  are  easements  and  not  natural 
rights.  Easements  may  be  created  in  both  natural  and 
artificial  streams. 


"Riparian'' 
land,  owner.- 
proprietors, 
and  riorhts. 


"With  reference  to  the  law  of  water  we  constantly  find 
the  expression  "  riparian "  applied  to  land  abutting  on 
streams  or  to  rights  in  the  water.  Before  proceeding 
further,  therefore,  it  should  be  stated  that  land  abutting 
on  a  stream,  whether  natural  or  artificial,  is  commonly 
called  "  riparian  land,"  and  hence  the  owners  of  that  land 
are  called  "  riparian  owners  "  or  "  riparian  proprietors," 


(c)  Wood  V.  Wcnid,  3  Exch. 
p.  779;  18  L.  J.,  Exch.  p. 
314. 

(f/)  liawstroH  v.  Tai/lor,  per 


Parke,  B.,  11  Exch.  p.  382. 
Sampson  v.  Hoddinntt,  per 
Cressivell,  J.,  1  C.  B.,  N.  S. 
p.  607. 


WATER.  79 

and  that  tlie  natural  rights  which  have  been  referred  to  are      Chap,  I. 

called  "  riparian  rights."    The  expression,  when  applied  to  __^ '_! 

rights,  however,  is  used  exclusively  to  denote  the  natural 
rights  incident  to  land  abutting  on  natural  streams,  and 
not  easements  which  a  riparian  owner  may  have  in  a  stream 
either  natural  or  artificial. 

With  regard  to  riparian  rights  in  streams  and  rivers,  it  Riparian 
has  been  questioned  whether  such  rights  exist  in  public  ^jg^^^  ^^^ 
naviffable  and  tidal  rivers,  as  well  as  in  streams  of  a  private  navigable 

°  ^   rivers. 

kind.     There  are,  it  is  almost  needless  to  say,  great  and 

material  distinctions  between  these  two  kinds  of  waters  ; 

in  the  former  there  are  public  rights,  including  the  public 

right  of  transit,  which  do  not  exist  in  private  streams ; 

and,  moreover,  the  soil  of  a  tidal  and  navigable  river  is 

generally,  if  not  always,  vested  in  the  Crown,  while  the 

bed  of  a  private  stream  is  generally  vested  in  the  owners 

of  the  adjoining  lands  who  are  the  parties  entitled  to  the 

riparian  rights.    This  important  question  has  been  now  set 

at  rest  by  the  House  of  Lords  in  the  case  of  Lyon  v.  The 

Fishmongers^  Company  (e),  when  it  was  decided  that  riparian 

owners  have  the   same  natural  riparian  rights  in  public 

navigable  and   tidal  rivers  as   in  private   streams.     The 

Lord  Chancellor,  when    giving  judgment,  said  : — "  Lord 

Justice  Mellish  takes  notice  that  it  was  contended  on  behalf 

of  the  wharfinger  that  the  owner  of  premises  abutting  on 

a  navigable  river,  where  the  tide  flows  and  reflows,  has 

rights  belonging  to  him  as  a  riparian  proprietor  wholly 

distinct  from  the  public  right  of  navigation ;  and  he  goes 

on  to  observe  that  the  Lords  Justices  had  been  unable  to 

(e)  L.  E.,  1  App.  Cas.  662  ;  thought  it  unnecessary  to  de- 

46  L.  J.,  Ch.  68.      The  ques-  cide  this  point.    The  Colonial 

tion  was  raised  in  the  case  of  Court  had  held  that,   as  the 

Lord  X.  The  Commissioners  for  plaintiff    had  not  the  soil  of 

the  City  of  Sydney,  12  Moore,  the    creek    ad   medium  Jilum 

P.  C.   473,    on    appeal   from  aquce,    he    had    no    riparian 

New    South  Wales,   but   the  right  to  the  use  of  the  water 

Privy    Council    decided    the  which  flowed  by  his  land, 
case  on  other   grounds,  and 
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Chap.  I.  find  any  authority  for  holding  that  a  riparian  proprietor, 
^^^^'  ^'  where  the  tide  flows  and  reflows,  has  any  rights  or  natural 
easements  vested  in  him  similar  to  those  which  have  been 
held  in  numerous  cases  to  belong  to  a  riparian  proprietor 
on  the  banks  of  a  natiu-al  stream  above  the  flow  of  the 
tide.  With  much  deference  for  the  Lords  Justices,  I 
should  have  thought  that  some  authority  should  be  pro- 
duced to  show  that  the  natural  rights  possessed  by  a 
riparian  proprietor,  as  such,  on  a  non-navigable  river,  are 
not  possessed  by  a  riparian  proprietor  on  a  navigable  river. 
The  difference  in  the  rights  must  be  between  rivers  which 
are  navigable  and  those  which  are  not,  and  not  between 
tidal  and  non-tidal  rivers ;  for,  as  Lord  Hale  observes  {Be 
Jure  Maris,  Part  1,  c.  3),  the  rivers  which  are  puhlici  juris 
and  common  highways  for  man  or  goods  may  be  fresh  or 
salt,  and  may  flow  and  reflow  or  not ;  and  he  remarks  that 
the  Wcy,  the  Severn  and  the  Thames,  '  and  divers  others  as 
well  above  the  bridges  as  below,  as  well  above  the  Sowings 
of  the  sea  as  below,  and  as  well  where  they  are  become  to 
be  private  property  as  in  what  part  they  are  of  the  king's 
property,  are  publik  rivers  juris  piiblici.'  A  riparian 
owner  on  a  navigable  river  has,  of  course,  superadded  to 
his  riparian  rights,  the  right  of  navigation  over  every  part 
of  the  river,  and,  on  the  other  hand,  his  riparian  rights 
must  be  controlled  in  this  respect,  that  whereas,  in  a  non- 
navigable  river,  all  the  riparian  owners  might  combine  to 
divert,  pollute  or  diminish  the  stream,  in  a  navigable  river 
the  public  right  of  navigation  would  intervene  and  would 
prevent  this  being  done.  But  the  doctrine  would  be  a 
serious  and  alarming  one,  that  a  riparian  owner  on  a  public 
river,  and  even  on  a  tidal  pubhc  river,  had  none  of  the 
ordinary  rights  of  a  riparian  owner,  as  such,  to  preserve 
the  stream  in  its  natural  condition  for  all  the  usual 
purposes  of  the  land ;  but  that  he  must  stand  upon  his 
right  as  one  of  the  public  to  complain  only  of  a  nuisance 
or  an  interruption  to  the  navigation.  The  Lords  Justices 
suggest  that  the  right  of  a  riparian  owner  in   a   non- 


WATER.  81 

navigable  river  arises  from  his  being  the  owner  of  the      Chap.  I. 
land  to  the  centre  of  the  stream,  whereas  in  a  navigable  ! — ! — 


river  the  soil  is  in  the  Crown.  As  to  this,  it  may  be 
observed  that  the  soil  of  a  navigable  river  may,  as  Lord 
Hale  observes,  be  private  property.  But  putting  this 
aside,  I  cannot  admit  that  the  right  of  a  riparian  owner 
to  use  the  stream  depends  on  the  ownership  of  the  soil  of 
the  stream.  The  late  Lord  Wensleydale  observed  in  this 
House,  in  the  case  of  Chaacmore  v.  Richards,  '  The  subject 
of  right  to  streams  of  water  flowing  on  the  surface  has 
been  of  late  years  fully  discussed,  and,  by  a  series  of  care- 
fully-considered judgments,  placed  upon  a  clear  and  satis- 
factory footing.  It  has  been  now  settled  that  the  right  to 
the  enjoyment  of  a  natural  stream  of  water  on  the  surface, 
ex  jure  naturce,  belongs  to  the  proprietor  of  the  adjoining 
lands,  as  a  natural  incident  to  the  right  to  the  soil  itself, 
and  that  he  is  entitled  to  the  benefit  of  it,  as  he  is  to  all 
the  other  natural  advantages  belonging  to  the  land  of 
which  he  is  the  owner.  He  has  the  right  to  have  it  come 
to  him  in  its  natm^al  state,  in  flow,  quantity  and  quality, 
and  to  go  from  him  without  obstruction,  upon  the  same 
principle  that  he  is  entitled  to  the  support  of  his  neigh- 
bour's soil  for  his  own  in  its  natural  state.  His  right  in  no 
way  depends  upon  prescription  or  the  presumed  grant  of 
his  neighbour.'  My  Lords,  I  cannot  entertain  any  doubt 
that  the  riparian  owner  on  a  navigable  river,  in  addition  to 
the  right  connected  with  navigation  to  which  he  is  entitled 
as  one  of  the  public,  retains  his  rights  as  an  ordinary 
riparian  owner,  underlying  and  controlled  by  the  public 
right  of  navigation."  Lord  Chelmsford  gave  judgment  to 
the  same  effect,  and  expressed  views  similar  to  those  in 
the  passage  from  the  judgment  of  Lord  Caucus,  quoted 
above.  The  point  may  now,  therefore,  be  considered 
settled. 

A  class  of  streams  likely  to  present  some  difficulty  as  Intermittent 
to  rights,  whether  easements  or  natural  rights,  in  them, 

G.  G 
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Sect.  2. 


Obligation  of 
landowner  at 
the  source  of 
a  stream. 


is  those  wliicli  may  be  designated  "  intermittent  "—that 
is,  flowing  at  times  only.  There  can  be  no  doubt  but 
that  in  some  cases  both  easements  and  natural  rights  may 
be  had  in  such  streams;  thus  in  JDrctcett  v.  SJieard{f),  a 
claim  was  made  to  divert  and  use  certain  "flash"  water 
which  flowed  at  times  down  a  watercourse  to  a  mill ;  and 
it  appeared  that  "  flash  "  water  was  water  which  was  let 
into  a  river  and  made  to  flow  thence  into  the  watercourse 
on  certain  days  by  means  of  sluices,  so  as  to  produce  a 
sort  of  artificial  tide  to  assist  barges  navigated  on  the 
river.  Littledale,  J.,  in  summing  up  to  the  jury,  said 
that  there  did  not  appear  to  him  to  be  any  objection  in 
point  of  law  to  the  right  claimed,  although  it  had  been 
said  by  the  counsel  for  the  plaintiff  that  the  claim  of  a 
right  at  the  time  of  the  flashes  was  extraordinary.  In 
the  case  also  of  Trafford  v.  Rex  {g),  a  watercourse  used 
only  in  times  of  floods  is  mentioned.  Whether  easements  or 
natural  rights  can  exist  in  such  streams,  must,  it  is  thought, 
depend  on  the  nature  of  the  stream  and  the  origin  or 
occasions  of  its  flowing.  If  the  cause  is  of  a  permanent 
character,  and  the  stream  flows  at  regular  periods,  or  even 
at  irregular  periods,  as  natural  floods  which  in  the  ordinary 
course  of  nature  must  from  time  to  time  recur,  such  rights 
can  no  doubt  exist  in  the  stream ;  but  if  the  origin  of  the 
stream  is  only  artificial,  such  as  the  pumping  of  water 
from  a  mine,  which  cannot  be  designed  to  continue  longer 
than  there  is  need  to  get  rid  of  the  water,  no  rights  in  the 
nature  of  easements  can  exist  in  the  water,  except,  of  course, 
any  created  by  express  grant. 

It  is  important  to  observe,  with  regard  to  riparian 
rights,  that  the  owner  of  the  land  in  which  a  spring  rises 
to  the  surface  is  in  no  different  position,  as  regards  other 
riparian  proprietors,  from  the  owner  of  land  through  which 
the  water  subsequently  flows — that  is,  provided  the  water 
rises  to  the  surface  in  a  defined  stream,  and  does  not 


(/)  7  C.  &  P.  465. 


{(j)  8  Bing.  204. 
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merely  ooze  tlirough  the  soil  without  any  definite  course —      Chap.  I. 
for  if  it  does  that,  there  is  a  material  difference.     He  may  ' 

not,  therefore,  obstruct  the  flow  of  the  water,  or  take  it  for 
use  before  it  rises  to  the  surface,  or  in  any  way  deprive 
other  riparian  owners  of  the  enjoyment  of  their  natural 
rights  (/) . 

Eiparian  rights  are  given  by  law  whenever  the  course  Courso  of 
of  a  stream  is  known  and  defined,  and  it  matters  not  be  known  and 
whether  the  stream  is  on  the  surface  of  the  land  or  under-  defined, 
ground,  but  if  the  course  is  unknown,  or  not  defined,  no 
such  rights  are  given.  It  was  said  by  Pollock,  0.  B.,  in 
Dudden  v.  The  Guardiaihs  of  Clutfon  Union  (Ic),  that  "If 
the  channel  or  course  underground  is  known,  as  in  the 
case  of  the  River  Mole,  it  cannot  be  interfered  with.  It 
is  otherwise  when  nothing  is  known  as  to  the  sources  of 
supply :  in  that  case,  as  no  right  can  be  acquired  against 
the  owner  of  the  land  under  which  the  spring  exists,  he 
may  do  as  he  pleases  with  it,  and  if  in  mining  or  draining 
his  land  he  taps  a  spring,  he  cannot  be  made  responsible." 
On  this  principle  water  oozing  through  the  soil  and  col- 
lecting on  the  surface,  or  trickling  away  without  any 
defined  course,  cannot  become  the  subject  of  riparian 
rights  or  riparian  obligations ;  and  it  makes  no  difference 
that  the  water  would,  if  suffered  to  remain,  ultimately 
trickle  away  and  form  part  of  a  natural  and  defined 
stream  :  as  long  as  such  water  remains  on  the  land  it  is 
a  nuisance,  and  prejudicial  to  cultivation,  and  the  land- 
owner is  entitled  at  any  time  to  drain  his  land  or  get  rid 
of  the  nuisance  in  any  way  he  finds  most  convenient  (/) . 

{{)  Dudden  V.  The  Guard-  {k)  iH.&N.p.  630.  Chase- 
tans  of  Clutton  Union,  1  H.  &  more  v.  Richards,  7  H.  L.  0. 
N.  627;  26  L.  J.,  Exch.  146.  349;  29  L.  J.,  Exch.  81. 
Ennor  v.  Bar  well,  2  Gif.  410.  Ballacorkish  Silver  Lead  and 
As  to  the  meaning  of  the  Copper  Mining  Company  v. 
word  "spring,"  see  Taylor  v.  Harrison,  L.  E.,  5  P.  C.  49; 
The  Corporation  of  St.  Helen's,  43  L.  J.,  P.  C.  19. 
L.E.,  6Ch.D.p.272;  46L.  J.,  {I)  Rawstron  y.  Taylor,  11 
Ch,  p.  861.  Exch.  369;    25  L.  J.,  Exch. 
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NATURE  OP  EASEMENTS. 


Chap.  I. 
Sect.  2. 


Three  classes 
of  rights  in 
water. 


1.  Flow  of 
water. 


Natural  right 
to  the  flow  of 
water. 


But  it  has  been  held,  that  if  water  comes  in  a  natural  and 
defined  stream  to  land,  and  then  becomes  dispersed  over 
the  land  and  trickles  away  without  any  defined  course  or 
sinks  into  the  soil,  and  the  landowner  cuts  a  watercourse 
to  collect  and  carry  off  the  dispersed  water,  that  water- 
course may  become  a  part  or  continuation  of  the  natural 
stream  so  as  to  gain  for  the  owner  the  ordinary  riparian 
rights  incident  to  natural  streams  {iii). 

Having  now  explained  the  general  principles  of  law 
relating  to  water,  it  is  proposed  next  to  consider  the  par- 
ticular kinds  of  natural  rights  and  easements  to  which  a 
landowner  may  be  entitled.  These  rights  were  stated  to 
be  of  three  classes: — 1.  Those  which  have  relation  to  the 
flow  of  water  ;  2.  Those  which  have  relation  to  pinuty  of 
water;  3.  Those  which  have  relation  to  the  taking  of 
water  for  use  and  consumption. 

1.  The  first  class  of  water  rights  to  be  noticed  are  rights 
relating  to  the  flow  of  water. 

Of  rights  which  have  relation  to  the  flow  of  w^ater,  it 
is  established  by  a  series  of  decisions,  commencing  from 
a  very  early  period,  that  every  landowner  has  a  natural 
right  to  the  uninterrupted  flow%  without  diminution,  dete- 
rioration in  quality,  or  alteration,  of  the  water  of  natural 
streams  which  pass  his  land  in  defined  channels,  and  to 
transmit  the  Avater  to  the  land  of  other  persons  in  its 
accustomed  course  {)t),  and  this  principle  of  law  has  been 
repeatedly  recognized  and  affirmed  by  decisions  of  later 
date.  Thus,  in  Emhreij  v.  Owen  [o),  it  is  said  :—"  The 
right   to   have   the   stream  to  flow  in  its  natural  state. 


33.  Broadbent  v.  Ramsbotham, 
11  Exch.  603  ;  25  L.  J.,  Exch. 
115. 

(ot)  IIolI<er  V.  Porrift,  L.  E., 
8  Exch.  107  ;  42  L.  J.,  Exch. 
85. 


(??)  Suri/  V.  Pigot,  Popham, 
166.  Broicn  v.  Best,  1  AVils. 
K.  B.  174.  Bealerj  v.  Shaic, 
6  East,  209. 

(o)  6  Exch.  p.  369  ;  20  L. 
J.,  Exch.  216. 
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without  diminution  or  alteration,  is  an  incident  to  the      ^liap.^I. 

property  in  the  land  through  which  it  passes."     And,  _! 'Jll — 

again,  in  Gaml  v.  Marf//n  {p)  : — "  The  flow  of  a  natural 
stream  creates  mutual  rights  and  liabilities  between  all 
the  riparian  proprietors  along  the  whole  of  its  course. 
Subject  to  reasonable  use  by  himself,  each  proprietor  is 
bound  to  allow  the  water  to  flow  on  without  altering  the 
quantity  or  quality."  What  use  of  flowing  water  is 
reasonable,  frequently  gives  rise  to  difiicult  questions  of 
law,  and  sundry  decisions  on  the  point  are  reported.  The 
consideration  of  these,  however,  does  not  belong  to  this 
place  (q). 

These  riparian  rights,  like  all  other  natural  rights,  may  Natural  right 
be  temporarily  suspended  or  modified  if  easements  at  easements, 
variance  with  them  be  created  by  the  act  of  the  owner  or 
be  acquired  by  other  persons  by  other  means.  Thus,  a 
right  may  be  acquired  by  a  riparian  owner  having  land 
higher  up  the  stream  to  divert  or  consume  the  water,  and 
thus  prevent  it  flowing  in  its  accustomed  course  to  the 
riparian  land  lower  down  (r) ;  or  a  right  may  be  acquired  by 
the  owner  of  land  situated  lower  down  the  stream  to  bank 
up  the  water  and  pen  it  back  so  as  to  cause  it  to  flood  the 
land  of  other  riparian  owners  situated  above  his  on  the 
stream. 

The  case  of  Wright  v.  Howard  (s)  is  frequently  cited,  as  irnght^r 

(/?)  34  L.  J.,  C.  P.  p.  363  ;  {q)  See  post,  Chapter  III., 

19  C.  B.,  N.  S.  732.     See  also  on    the    Extent    and    Mode 

Wood  V.  Waud,  3  Esch.  748  ;  of  User  of   Easements,   title 

18  L.  J.,  Exch.  305.     Mason  "Water." 
V.  Hill,   3   B.  &  Ad.   304  ;   5  (r)  Bealey  v.  Shaw,  6  East, 

B.  &  Ad.  1.      The   Wilts  and  209. 

Berks  Canal  Navigation  Com-  (s)   1  Sim.  &  St.  190;    1  L. 

pany  v.   The  Sioindon  Water-  J.,  Ch.  94.     See  also  Bichett 

loorks    Company,   per    James,  v.  Morris,  L.  E.,  1  Sc.  Ap.  47, 

L.  J.,  L.  E.,  9  Ch.  Ap.  p.  457  ;  where  the  right  of  a  riparian 

43  L.  J.,  Ch.  p.  395  ;  in  H.  L.,  owner  to  build  on  the  alveus 

L.  E.,  7  E.  &  I.  App.  697  ;  of  a  stream  is  considered. 
45  Jj.  J.,  Ch.  638, 


Howard. 
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Chap.  I.      it  contains  a  clear  and  accurate  exposition  of  the  law  on  this 
Sect.  2.        su-bject.     The  judgment  is  that  of  Sir  John  Leach,  Y.-C. ; 
and  his  honour,  after  stating  the  facts  of  the  case,  con- 
tinued:—"  The  law  on  this  subject  is  extremely  simple 
and  clear.     Prima  facie  everj  proprietor  of  land  on  the 
banks  of  a  river  is  entitled  to  that  moiety  of  the  soil  of 
the  river  which  adjoins  to  his  land;  and  the  legal  expres- 
sion is  that  each  is  entitled  to  the  soil  of  the  river  usque 
fihm  aquce.      Of   the  water  itself  there  is   no   separate 
ownership  ;  being  a  moving  and  passing  body,  there  can  be 
no  property  in  it.    But  each  proprietor  of  land  on  the  banks 
has  a  right  to  use  it,  consequently  all  the  proprietors  have 
an  equal  right ;  and,  therefore,  no  one  of  them  can  make 
such  a  use  of  it  as  will  prevent  any  of  the  others  from 
having  an  equal  use  of  the  stream  when  it  reaches  them. 
Every  proprietor  may  divert  the  water  for  the  purpose,  for 
example,  of  turning  a  mill ;  but,  then,  he  must  carry  the 
water  back  into  the  stream  so  that  the  other  proprietors 
may  in  their  turn  have  the  benefit  of  it.     His  use  of  the 
stream  must  not  interfere  with  the  equal  common  right 
of  his  neighbours.     He  must  not  injure  either  those  whoso 
lands  lie  below  him  on  the  banks  of  the  river,  or  those 
whose  lands  lie  above  him.     Injury  may  be  done  to  the 
proprietors  below  him,  by  diminishing  the   quantity  of 
water  which  descends  to  them :  it  may  be  done  to  those 
above  him,  by  returning  water  upon  them  so  as  to  over- 
flow their  lands,  or  to  disturb  any  of  the  operations  in 
which  they  may  have  occasion  to  use  the  water — as,  for 
example,  by  diminishing  the  extent  of   its  fall.      Thus 
stand  the  common  law  principles  with  respect  to  the  use 
of  the  water  of  rivers.     But  the  right  which  I  have  to 
prevent  my  neighbours,  whether  above  or  below  me,  from 
so  using  the  water  as  to  interfere  with  my  equal  common 
rio-ht,  may  be  the  subject  of  grant.     The  law  presumes  it 
to  be  an  injury  to  me  to  diminish  the  quantity  of  water 
descending  to  my  lands,  or  the  amount  of  its  fall ;  but  I 
may  sell  to  those  above  me  my  right  to  have  the  water 
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undiminished  in  quantity ;  or  I  may  grant  to  my  neigli-      Chap.  I. 
hours  below  me  the  privilege  of  erecting  a  weir,  which  will  ' 

have  the  effect  of  lessening  my  fall.  Thus  a  use  and  a 
right  may  arise  different  from  the  common  use  and  the 
common  right." 

As,  therefore,  an  easement  may  be  acquired,  entitling  Rigbt  to  have 
a  landowner  to  divert  the  course  of  a  natural  stream,  a  diverted, 
question  suggests  itself  whether  a  right  cannot  be  acquired 
to  have  water  which  would  otherwise  flow  to  land  diverted 
by  another  landowner  higher  up  the  stream.  No  doubt 
there  can  be  such  a  right  if  it  is  created  by  the  express 
agreement  of  the  parties,  but  it  is  very  doubtful  if  it  can 
come  into  existence  by  any  other  means,  except,  of  course, 
statutory  enactment.  It  has  been  stated  very  distinctly 
by  Cockburn,  C.  J.,  that  an  easement  of  that  kind  cannot 
be  acquired  by  prescription,  if  the  diversion  has  been  an 
exercise  of  a  right  to  divert  by  the  higher  landowner ;  or, 
in  other  words,  that  the  servient  owner,  who  is  bound  to 
submit  to  the  diversion  of  a  stream,  cannot,  by  the  exercise 
of  the  easement,  gain  a  right  against  the  dominant  owner, 
obliging  him  never  to  cease  diverting  (/) ;  and  this  decision 
practically  settles  the  question,  for  except  when  streams 
are  diverted  in  exercise  of  easements,  and  when  such  diver- 
sions are  for  the  benefit  of  the  persons  diverting,  it  is 
difficult  to  imagine  a  case  when  any  owner  of  land  would 
divert  a  stream  in  such  a  manner  as  to  enable  another  to 
acquire  a  right  against  him. 

Among  rights  which  have  relation  to  the  flow  of  water,  Right  to  cause 
the  right  which  may  be  acquired  by  a  land  or  mine-owner,  over  another's 
or  which  may  exist  as  a  natural  right  to  conduct  or  to  ^'^^'^• 
cause  water,  either  from  a  natural  or  artificial  source,  to 
flow  over  the  adjoining  land  of  a  neighbom-,  must  be  in- 
cluded.    It  is  unnecessary  to  say  more  in  this  place  than 

(/)   Mason    v.    Shreivshury     pany,  L.  E.,  6  Q.  B.  578  ;  40 
and   Hereford  Railway    Com-      L.  J.,  Q.  B.  293. 


NATUEE  OF  EASEMENTS. 


Chap.  I. 
Sect.  2. 


Floods ; — the 
sea  and  tidal 
rivers. 


Diversion  of 
flood-water. 


that  such  a  right  may  exist,  and  that  it  is  an  easement. 
The  acquisition  of  such  an  easement  will  not,  however, 
impose  an  obligation  upon  the  dominant  owner  to  continue 
the  supply  of  water  for  the  benefit  of  the  servient  tene- 
ment ;  in  other  words,  the  servient  owner  does  not,  by  the 
continued  recej)tion  of  the  water  on  his  land,  acquire  an 
easement  against  the  dominant  owner  that  the  latter  shall 
continue  to  supply  him  with  the  water  in  an  unfailing 
stream  (u). 

In  relation  to  the  right  to  divert  and  cause  water  to 
flow  over  a  neighbour's  land,  the  water  of  floods,  the  sea 
and  tidal  rivers  should  be  noticed. 

The  case  of  flood-water  is  different  from  that  of  flowing 
streams,  and  the  principles  of  law  relating  to  the  latter  do 
not  relate  to  floods ;  but  it  may  be  mentioned  in  passing 
that  every  landowner  has  a  right  at  common  law  to 
protect  his  land  from  damage  from  floods,  and.  for  that 
jjui'pose  to_  erect  dams  or  other  defences  to  divert  the 
flood- water  from  its  natural  course.  This  right,  however, 
is  not  an  easement,  and  requires,  therefore,  merely  this 
casual  notice  {x) . 


{u)  Gavecl  v.  Martyn,  34 
L.  J.,  C.  P.p.  363;  19  C.  B., 
N.  S.  732.  Arhrriqht  v. 
Gell,  5  M.  &  W.  303  ;  8  L.  J., 
N.  S.,  Exch.  201.  Mason  v. 
The  Shreiosbury  and  Hereford 
Raihcay  Company^  L.  E.,  6 
Q.B.  578;  40  L.  J.,  Q.  B.  293. 
Wilson  v.  Waddell,  L.  E.,  2 
App.  Cas.  95. 

{x)  Trajford  v.  Rex,  8  Bing. 
204.  Nield  v.  London  and 
North-  Western  Rnilicay  Com- 
pany, L.  E.,  10  Exch.  4  ;  44 
L.  J.,  Exch.  15.  Erom  these 
decisions  it  does  not  appear 
clear  whether  the  landowner 
■\vho  defends  himself  against 


floods,  incurs  liability  to  an- 
other person,  if  by  bis  act  the 
flood-water  is  thrown  upon 
the  other's  land  and  does 
injury  there.  In  Trafford  v. 
Bex,  Tindal,  C.  J.,  said  the 
exercise  of  the  right  was  sub- 
ject to  the  restriction  that  the 
person  exercising  it  did  not 
thereby  occasion  injury  to  the 
lands  or  property  of  other 
persons ;  but  in  the  case  of 
Nield  V.  The  London  and 
North-  Western  Railway  Com- 
pany, it  was  held  that  as  the 
water  was  not  brought  into 
the  canal  by  the  defendants 
they  were  not  liable  for  dau\. 
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Somewhat  analogous  to  the  case  of  flood-water,  which  at      Chap.  I. 
times  inundates  land,  is  the  case  of  the  sea  which  washes 


over  the  shore,  and  at  times  on  to  the  adjoining  ground  ;  Diversion  of 

.  ,    ,    ,        ,    p       ,    , ,     .  ,      the  now  oi 

and  as  landowners  are  entitled  to  defend  their  property  the  sea. 
from  injury  by  floods,  so  they  may  erect  groynes  or  other 
defences  to  defend  it  from  injury  from  the  sea,  and  they 
are  justified  in  diverting  the  flow  of  the  sea,  although  by 
so  doing  they  cause  it  to  flow  with  greater  violence  on  to 
the  land  of  their  neighbours  to  their  damage.  The  reason 
for  this  is  said  to  be  that  the  sea  is  a  common  enemy  to 
all  owners  of  land  on  the  coast,  and  that  each  landowner 
is  justified  in  protecting  himself,  although  the  erection  of 
defences  may  render  it  necessary  for  the  adjoining  land- 
owners to  do  the  like  (.y).  In  the  case  of  Hudson  v.  ObUgation  to 
, .         '  •      T      1     i  T  1       maintain  sea- 

Tabor  {z),  the  question  was  raised  whether  a  person  who  ^aUs. 

owns  lands  abutting  on  the  sea-shore  is,  or  can  be,  bound, 
either  at  common  law  or  by  prescription,  to  keep  up  a  sea- 
wall to  prevent  the  sea  flowing  over  his  land  and  thence 
on  to  that  of  his  neighbour  to  his  damage.  Such  a  right, 
however,  could  not  be  an  easement,  as  it  would  be  a  right 
obliging  the  servient  owner  to  do  something  for  the  benefit 
of  the  dominant  owner ;  and  this  is  contrary  to  the  cha- 
racter of  an  easement. 


age  caused  to  a  neighbour  necessarily  follow  ?  See,  how- 
owing  to  their  act  of  defence.  ever,  Whalley  v.  The  Lanca- 
The  latter  principle  appears  shire  and  Yorkshire  Railway 
the  more  reasonable  of  the  Company,  L.  E.,  13  Q.  B.  D. 
two,  for  the  natural  result  of  131  ;  53  L.  J.,  Q.  B.  285. 
preventing  water  coming  on  (y)  Rex  v.  The  Pagham 
one's  own  land  is  to  force  it  to  Commissioners,  8  B.  &  C.  355. 
flow  on  to  the  land  of  another,  Rex  v.  Boynor  Commissioners, 
where  it  is  sure  to  be  more  or  6  L.  J.,  K.  B.  338. 
less  prejudicial.  How  then  (~)  L.E.,  1  Q.  B.  D.  1  ;  45 
can  it  be  said  that  there  is  a  L.  J.,  Q.  B.  190  :  on  appeal, 
right  to  defend  one's  own  L.  E.,  2  Q.  B.  D.  290  ;  46 
land  by  forcing  the  water  on  L.  J.,  Q.  B.  463.  Attorney- 
to  another  person's  ground,  General  v.  Tomline,  L.  E.,  l4 
and  yet  that  it  is  wrong  to  Ch.  D.  58  ;  49  L.  J.,  Ch.  377, 
cause  the  injury  which  must 
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Chap.  I. 
Sect.  2. 

Tidal  rivers. 


Flow  of 

underground 

water. 


Acton  V. 
Blundell. 


An  attempt  was  made  to  extend  the  principle  of  right 
to  defend  land  from  the  sea,  though  the  defences  used 
may  send  the  water  on  to  other  persons'  land  to  their 
detriment,  to  the  case  of  tidal  rivers,  on  the  groimd  that 
tidal  rivers  are  branches  or  arms  of  the  sea ;  and  this  was 
urged  in  order  that  a  riparian  owner  who  had  erected 
works  to  protect  his  shore  might  be  held  ii-responsible  for 
injury  to  the  opposite  shore,  produced  by  the  change  in 
the  course  of  the  stream.  The  justification,  however,  was 
not  allowed,  for  it  was  said  that  the  greatest  work  of  man 
is  insignificant  when  compared  with  the  power  of  the  sea, 
but  that  this  is  not  so  with  reference  to  a  navigable  river  ; 
and  it  was  added  that  if  the  principle  contended  for  were 
sustainable,  it  would  follow  that  every  riparian  proprietor 
on  a  navigable  river,  however  distant  from  the  sea,  and 
however  gentle  the  flow  of  the  tide  at  the  place,  might 
throw  any  works  into  the  alceus  that  he  might  deem 
necessary  for  his  protection,  regardless  of  the  injury  such 
works  might  cause  to  the  adjoining  or  opposite  pro- 
prietor {a). 

Eegarding  flowing  water,  and  the  easements  and  natural 
rights  which  may  and  do  exist  in  such  water,  it  will  readily 
be  seen  that  there  is  a  great  distinction  between  streams 
which  flow  in  defined  courses,  and  water  which  perco- 
lates through  the  soil  under  the  smiace  in  unknown  or 
undefined  channels.  It  has  already  been  stated  that  if  the 
channels  are  defined  and  known,  it  makes  no  difference 
whether  streams  are  under  or  above  ground.  It  was  not 
however,  till  recent  years  that  the  distinction  was  settled 
in  a  court  of  law,  for  until  the  case  of  Acton  v.  Blundell  {b) 


(a)  Attorney-General \.  The 
Earl  of  Lonsdale,  L.  E.,  7 
Eq.  377  ;  38  L.  J.,  Ch.  335. 
Bickett  V.  Morris,  per  Lord 
Chelmsford,  C,  L.  E.,  1  So. 
Ap.  p.  50. 

{b)  12  M.   &  W.   324;    13 


L.  J.,  Exch.  289.  See  also 
Chusemore  \.  Richards,  7  H.  L. 
C.  319;  29  L.  J.,  Exch.  81. 
Regina  v.  Metropolitan  Board 
of  Works,  3  B.  &  S.  710;  32 
L.  J.,  Q.  B.  105.  A  public 
board      executing     statutory 
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no  question  appears  to  have  arisen  on  this  point  in  tlie  Chap,  I. 
courts.  That  ease  was  an  action  for  diverting  water  which  ^^^'  ^' 
naturally  percolated  through  the  earth  to  certain  wells  used 
in  connection  with  cotton  factories  by  the  sinking  of  coal 
pits  ;  and  it  was  then  for  the  first  time  decided  that  the 
rules  of  law  relating  to  the  flow  of  surface  streams  which 
are  defined  and  known,  do  not  apply  to  underground 
streams,  the  coui'se  of  which  is  unknown  or  undefined. 
The  reasons  for  those  rules,  and  the  distinction  which  exists 
between  sm-face  and  underground  watercourses,  was  fully 
discussed  and  explained  by  Tindal,  C.  J.,  who  delivered  the 
judgment  of  the  Court  of  Exchequer  Chamber ;  and  it  may 
not  be  out  of  place  to  quote  a  portion  of  that  judgment, 
which  is  deserving  of  special  notice.  The  Chief  Justice 
said  :  "  The  ground  and  origin  of  the  law  which  governs 
streams  running  in  their  natural  course  woidd  seem  to  be 
this, — that  the  right  enjoyed  by  the  several  j)roprietors  of 
the  lands  over  which  they  flow  is,  and  always  has  been, 
public  and  notorious ;  that  the  enjoyment  has  been  long 
continued  (in  ordinary  cases,  indeed,  time  out  of  mind)  and 
uninterrupted,  each  man  knowing  what  he  receives,  and 
what  has  always  been  received  from  the  higher  lauds,  and 
what  he  transmits,  and  what  has  always  been  transmitted 
to  the  lower.  The  rule,  therefore,  either  assumes  for  its 
foundation  the  implied  assent  and  agreement  of  the  pro- 
prietors of  the  different  lands  from  all  ages  ;  or  perhaps  it 
may  be  considered  as  a  rule  of  positive  law  (which  would 
seem  to  be  the  opinion  of  Fleta  and  of  Blackstone),  the 
origin  of  which  is  lost  by  the  progress  of  time,  or  it  may 
not  be  unfitly  treated  as  laid  down  by  Storey,  J.,  in  his 
judgment  in  the  case  of    Tt/kr   v.    Wilkinson  (r)    in  the 

works,    and     thus     draining  landowners.  Stat7iton  v.  WooJ- 

away  underground  water  or  rych,  23  Beav.  225  ;  26  L.  J., 

water  collected  in  ponds,  are  Ch.  300. 

not  in  the  same  position,  and  (c)  4    Mason's    (American) 

have  not  the  rights  and  obli-  Eeports,  401. 

gations  of  ordinary  afljoining 
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Chap.  I.  Courts  of  tlie  United  States,  as  '  an  incident  to  the  land, 
_^__!J1^__  and  that  whoever  seeks  to  found  an  exclusive  use  must 
establish  a  rightful  appropriation  in  some  manner  known 
and  admitted  by  the  law.'  But  in  the  case  of  a  well  sunk 
by  a  proprietor  in  his  own  land,  the  water  which  feeds  it 
from  a  neighbouring  soil  does  not  flow  openly  in  the  sight 
of  the  neighboming  proprietor,  but  through  the  hidden 
veins  of  the  earth  beneath  its  surface.  No  man  can  tell 
what  changes  these  underground  sources  have  undergone 
in  the  progress  of  time.  It  may  well  be  that  it  is  only 
yesterday's  date  that  they  first  took  the  course  and  direc- 
tion which  enabled  them  to  supply  the  well.  Again,  no 
proprietor  knows  what  portion  of  water  is  taken  from 
beneath  his  own  soil,  how  much  he  gives  originally,  or 
how  much  he  transmits  only,  or  how  much  he  receives ; 
on  the  contrary,  until  the  well  is  sunk  and  the  water 
collected  by  draining  into  it,  there  cannot  properly  be 
said,  with  reference  to  the  well,  to  be  any  flow  of  water  at 
all.  In  the  case,  therefore,  of  the  well,  there  can  be  no 
ground  for  implying  any  mutual  consent  or  agreement 
for  ages  past  between  the  owners  of  the  several  lands  be- 
neath which  the  underground  springs  may  exist,  which  is 
one  of  the  foundations  on  which  the  law  as  to  running; 
streams  is  supposed  to  be  built ;  nor,  for  the  same  reason, 
can  any  trace  of  a  positive  law  be  inferred  from  long- 
continued  acquiescence  and  submission,  whilst  the  very 
existence  of  the  underground  springs,  or  of  the  well,  may 
be  unknown  to  the  proprietors  of  the  soil.  But  the 
difference  between  the  two  cases  with  respect  to  the  con- 
sequences, if  the  same  law  is  to  be  applied  to  both,  is  still 
more  apparent.  In  the  case  of  the  running  stream,  the 
owner  of  the  soil  merely  transmits  the  water  over  its 
surface  ;  he  receives  as  much  from  his  neighbour  above  as 
he  sends  down  to  his  neighbour  below;  he  is  neither  better 
nor  worse ;  the  level  of  the  water  remains  the  same.  But 
if  the  man  who  sinks  the  well  in  his  own  land  can  acquire 
hj  that  act  an  absolute  and  indefeasible  right  to  the  watey 
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that  collects  in  it,  he  has  the  power  of    preventing  his      Chap.  I. 
neighbour  from  making  any  use  of  the  spring  in  his  own    ^ 


soil,  which  shall  interfere  with  the  enjoyment  of  the  well. 
He  has  the  power  still  further  of  debarring  the  owner  of 
the  land  in  which  the  spring  is  first  found,  or  through 
which  it  is  transmitted,  from  draining  his  land  for  the 
proper  cultivation  of  the  soil ;  and  this  by  an  act  which  is 
voluntary  on  his  part,  and  which  may  be  entirely  unsus- 
pected by  his  neighbour.  He  may  impose  on  such  neigh- 
bour the  necessity  of  bearing  a  heavy  expense  if  the  latter 
has  erected  machinery  for  tlie  purposes  of  mining,  and 
discovers  when  too  late  that  the  appropriation  of  the  water 
has  already  been  made.  Further,  the  advantage  on  one 
side  and  the  detriment  to  the  other  may  bear  no  propor- 
tion. The  well  may  be  sunk  to  supply  a  cottage  or  a 
drinking  place  for  cattle,  whilst  the  owner  of  the  adjoining 
land  may  be  prevented  from  winning  metals  and  minerals 
of  inestimable  value.  And  lastly,  there  is  no  limit  of 
space  within  which  the  claim  of  right  to  an  underground 
spring  can  be  confined :  in  the  present  case  the  nearest 
coal-pit  is  at  the  distance  of  half  a  mile  from  the  well ;  it 
is  obvious  that  the  law  must  equally  apply  if  there  is  an 
interval  of  many  miles." 

Water,  unless  confined  in  a  vessel,  is  not  the  subject  of  Water  col- 

,     .  .  T    T    ,  ,  (.        ,  1  lected  111  a 

property,  but  bemg  provided  by  nature  lor  the  common  ^gU. 
benefit  of  mankind,  every  man  has  a  right  to  use  it  for 
his  own  advantage  as  long  as  it  remains  upon  or  under 
his  land;  if,  from  its  natural  unstable  and  wandering 
character,  it  escapes  from  the  land  of  one  person  to  that 
of  another,  the  right  of  the  former  to  the  water  is  gone. 
If  a  man  erects  a  tank  and  confines  water  therein,  the 
water  is  his  as  long  as  it  remains  in  the  tank,  but  no 
longer,  and  so  if  he  digs  a  well ;  the  fact,  however,  of  a 
man  digging  a  well  for  the  collection  of  water  cannot 
impose  any  restriction  upon  neighbouring  landowners, 
disentitling   them   to   use   theii'   land   in   any  way   they 
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please.  If,  therefore,  they  think  proper  to  dig  a  pit  and 
excavate  minerals,  or  to  sink  a  well  for  their  own  use, 
they  do  no  wrong  in  law  to  the  owner  of  the  first  well, 
if  the  water  is  made  to  escape  therefrom  and  the  well  is 
drained,  nor  if  the  water  is  prevented  percolating  through 
the  soil  and  finding  its  way  to  the  well  as  it  had  done 
previously  {d).  And  the  motive  with  which  the  act  which 
prevents  the  water  percolating  is  done  makes  no  difference, 
for  it  cannot  affect  the  respective  rights  of  the  parties  in- 
terested whether  the  obstructive  act  is  done  for  the  purpose 
of  utilizing  the  water,  or  of  compelling  a  neighbour  to  pay 
for  it,  or  merely  from  malice  or  spite  (f). 


Underground 
water  affect- 
ing surface 
streams. 


The  general  rule  that  a  landowner  has  unrestricted 
liberty  to  collect  or  dispose  of  underground  water  as  he 
pleases,  regardless  of  his  neighbour's  interests,  if  the  water 
does  not  flow  in  a  known  and  defined  stream,  is  subject  to 
an  exception,  which  gave  rise  to  litigation  in  the  case  of 
T/ie  Grand  Junction  Caned  Cowjmni/  v.  Shi((ja)'{f).  In 
that  case  it  appeared  that  a  local  board  of  health,  repre- 
sented by  the  defendant,  made  a  drain  to  collect  perco- 
lating underground  water,  and  the  effect  was  that  surface 
water  which  flowed  in  a  defined  stream  sank  into  the 
earth,  and  the  stream  was  diminished.  It  was  decided 
that,  though  ordinarily  a  landowner  has  the  right  to  act 
as  the  defendant  had  acted,  yet  that  he  had  no  right  even 
indirectly  to  interfere  with  the  surface  stream,  and  an 
injunction  was  granted  to  restrain  him  from  collecting  the 
underground  water  in  such  a  manner  as  to  interfere  with 


(d)  Acton  V.  Blundell,  12 
M.  &  W.  324  ;  13  L.  J.,  Exch. 
289.  New  Elver  Company  v. 
Johnson,  29  L.  J.,  M.  0.  93. 
Chasemore  v.  Richards,  7  H. 
L.  C.  349;  29  L.  J.,  Exch.  81. 
Race  V.  Ward,  4  E.  &  B.  702  ; 
24  L.  J.,  Q.  B.  153.  Balla- 
corkish    Mining    Compan>)    v. 


Dumhell,  L.  E.,  5  P.  C.  49  ; 
43  L.  J.,  P.O.  19.  See,  liow- 
ever,  as  to  public  bodies  exe- 
cuting statutory  works,  note 
{b),  p.  90,  ante. 

(e)  Mayor,  Sfc.  of  Bradford 
V.  Pickles,  L.  E.,  (1895)  A.  0. 
587  ;  64  L.  J.,  Ch.  759. 

(/)  L.  E.,  6Ch.  Ap.  483. 
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that  on  tlie  surface.     For  tlie  defence  it  was  urged  that      Chap.  I. 
there  was  no  difference  between  a  flowing  stream  on  the      ' 


surface  of  the  land  and  water  collected  in  a  well,  and  that 
as  the  collection  of  underground  water  was  justifiable,  even 
though  the  water  in  a  well  was  drawn  off  thereby,  so  it 
was  justifiable  though  the  water  in  the  stream  was  lessened. 
It  was  decided,  however,  that  that  was  not  so,  and  it  was 
said  that  the  distinction  was  plain.  "  If,"  said  Lord 
Hatherley,  C,  "you  are  simply  using  what  you  have  a 
right  to  use,  and  leaving  your  neighbour  to  use  the  rest 
of  the  water  as  it  flows  on,  you  are  entitled  to  do  so ;  but 
you  must  not  appropriate  that  which  you  have  no  right  to 
appropriate  to  yourself.  In  this  case  there  is,  ex  concessis, 
a  defined  channel  in  which  this  water  was  flowing,  and  I 
think  the  evidence  is  clear  that  some  of  it  is  withdrawn 
by  the  drain  which  the  local  board  have  made.  As  far  as 
regards  the  support  of  the  water,  all  one  can  say  is  this :  I 
do  not  think  Chasemore  v.  Richards,  or  any  other  case, 
has  decided  more  than  this :  that  you  have  a  right  to  all 
the  water  which  you  can  draw  from  the  different  sources 
which  may  percolate  underground ;  but  that  has  no  bearing 
at  all  on  what  you  may  do  with  regard  to  water  which  is 
in  a  defined  channel  and  which  you  are  not  to  touch.  If 
you  cannot  get  at  the  underground  water  without  touching 
the  water  in  a  defined  surface  channel,  I  think  you  cannot 
get  at  it  at  all.  You  are  not  by  your  operations,  or  by 
any  act  of  yours,  to  diminish  the  water  which  runs  in  this 
defined  channel,  because  that  is  not  only  for  yourself  but 
for  your  neighbours  also,  who  have  a  clear  right  to  use  it 
and  have  it  come  to  them  unimpaired  in  quality  and 
undiminished  in  quantity." 

2.  The   next   class    of   water-rights   to   be    considered  2.  Purity  of 
consists  of  those  which  have  relation  to  purity  of  water. 

It  is  a  well-established  rule  of  law  that  every  lando-wmer  Natural  riglit 
has  a  natural  right  that  the  water  of  natural  streams  which  ^atei\  ^  ° 
passes  over  his  land  shall  be  suffered  to  continue  in  its 


96 


NATURE  OF  EASEMENTS. 


Chap.  I. 
Sect.  2. 


Purity  of 
■water  trick- 
ling over 
land  or  per- 
colating 
through  the 
soil. 


natural  state— that  is,  not  only  that  it  shall  be  uninter- 
rupted in  its  course,  but  also  that  it  shall  be  suffered  to 
continue  in  its  naturally  pure  condition.  This  princiijle 
has  been  supported  in  many  decisions  of  late  years,  but 
the  leading  case  on  the  point  is  Wood  v.  Waud{(j).  The 
action  in  that  case  was  brought  against  the  defendants, 
who  were  worsted-spinners  and  wool-combers  at  Bradford, 
for  having  in  the  course  of  their  business  poured  soap- 
suds, wool-combers'  suds,  and  other  refuse  matter  into  a 
natural  stream,  the  water  of  which  flowed  from  their 
premises  to  the  plaintiff's  mills.  It  was  proved  that  many 
other  manufacturers  poured  filthy  matter  into  the  stream, 
and  that  the  Bradford  sewers  also  discharged  themselves 
into  the  same  place,  so  that  the  damage  actually  caused  by 
the  defendants  was  imperceptible  ;  but  it  was  held  that 
the  plaintiffs  had  received  damage  in  point  of  law,  for 
they  had  a  right  to  the  natural  stream  flowing  through 
their  land  in  its  natural  state  as  an  incident  to  the  pro- 
perty in  the  land  through  ^^'hich  the  A^'atercourse  flowed, 
and  that  the  right  continued  notwithstanding  the  pollution 
from  other  sources. 

Although  the  law  makes  the  distinction  I  have  men- 
tioned between  water  flowing  in  defined  and  undefined 
courses  when  the  question  relates  to  the  right  to  an  un- 
interrupted flow,  it  makes  no  difference  with  regard  to  the 
natural  right  to  purity  of  water  between  the  cases  of  water 
flowing  openly  on  the  sui-face  of  land  in  a  defined  channel, 
and  water  trickling  over  the  ground  without  any  defined 
course,  or  water  percolating  through  the  soil  in  unknown 
or  undefined  streams.  In  each  case  the  landowner  has  a 
natural  right  that  the  water  shall  not  be  polluted,  and  the 
act  of  pollution  is  equally  a  \vTong.  There  is  a  practical 
difference  between  the  two  cases  which  does  not  seem  to 
have  been  generally  noticed,  but  which  may  well  be  con- 
sidered as  a  reason  why  the  law  makes  such  a  distinction 

{g)  3  Exch.  748  ;  18  L.  J.,  Exch.  S05. 


WATER.  97 

between  tlie  interruption  of  the  flow  and  the  pollution  of      Chap.  I. 

water.     If  water  be  prevented  flowing  to  land,  nothing  is      ''^'^^'  "' 

done  on  the  land  to  which  the  water  would  have  flowed  ; 

the  owner  is  merely  prevented  receiving  something  which 

is  not  his,  but  would  in  a  sense  have  become  his  if  it  had 

got  there  ;  no  wrong  is  therefore  done  on  his  land  :  but  if 

water  be  polluted  the  pei-son  fouling  it  sends  filth  on  to 

his  neighbour's  land,  and  thus  creates  a  nuisance  there,  and 

in  a  sense  commits  a  trespass,  just  as  he  would  if  he  took 

a  basket  of  rubbish  and  emptied  it  on  his  neighbour's 

soil.     The  principal  cases  on  this  point  are  Hodgkinson  v. 

JEniior  {/i),  and  Bal/a I'd  y.  Tomlinson  {i),  in  the  former  of 

which  it  was  urged  that  the  principle  of  law  relating  to 

diversion  or  obstruction  of  underground  water  flowing  in 

unknown  or  undefined  streams,  established  in  the  case  of 

C/inscmore  v.  Richards  (k),  applies  equally  to  pollution  of 

such  water  ;  but  it  was  held  not  to  be  so,  for  that,  although 

the  person  polluting  the  water  might  have  a  right  to  use 

it  any  way  he  thought  proper,  as  for  washing  lead^  still 

that  the  maxim  sic  idcre  tuo  ut  alienum  non  Icedas  applies  to 

the  case,  and  that  he  can  only  use  the  water  in  such  a 

manner  as  to  avoid  causing  damage  to  his  neighbour". 

As,  then,  all  landowners  have  this  natural  right  to  pui'ity  Ria-bts  to 
of  water,  whether  above  or  under  ground,  and  whether  the  P*^  '^  °  ^^' 
water  be  collected  in  wells  or  flowing  in  defined  or  un- 
defined streams,  and  whether  the  streams  and  sources  of 
the  supply  be  known  or  unknown,  so  other  persons  may 
obtain  adverse  rights  or  easements  entitling  them  to  pollute 
the  water.  There  are  many  instances  of  rights  of  this  kind 
to  be  found  in  the  Eeports,  but  it  is  unnecessary  to  refer 
to  them  with  particularity  in  this  place  (/). 


(A)  4B.  &S.  229;  32L.  J.,  Ch.  454. 

Q.  B.  231.  (/I)  7H.L.C.  349;  29L.  J., 

(0  L.  E.,   26  Ch.  D.   194;  Exch.  81. 

54  L.  J.,  Ch.  127  :   on  appeal,  (l)  Wood  v.  Waitd,  3  Exch. 

L.  E.,  29Ch.  D.  115;  54L.  J.,  748;    18    L.    J.,    Exch.    305. 

G.  H 
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Chap.  I.  3.  The  last  class  of  easements  to  which  a  landowner  may 

^^^^'  ^'       become  entitled  in  connection  with  water  are  rights  to  take 

3.  Right  to      water  for  use  and  consumption.     It  will  be  remembered 

use.  that  in  explaining  the  nature  of  an  easement,  and  the 

definition  laid  down  in  the  early  part  of  this  chapter,  it  was 

explained  that  a  right  to  take  water  in  the  land  of  another 

person  is  an  easement,  and  not  a  i^rofit  a  prendre,  and  the 

reason  for  this  was  shown  to  be  that  water  is  not  a  part  or 

the  produce  of  the  soil,  nor  the  property  of  the  owner  of 

the  land  over  which  it  flows  or  on  which  it  stands  (w). 

There  are  two  modes  of  making  use  of  water :  one 
mode — that  of  using  it  as  it  flows  to  turn  a  mill  or  for 
any  similar  purpose — has  already  been  referred  to  when 
treating  of  the  right  to  uninterrupted  flow  of  water ;  the 
other — namely,  that  of  taking  it  for  consumption— now 
demands  attention. 

"^Hakin-^'^^^  Water  may  be  taken  for  use  or  consumption  either  v<^hen 
water  for  use.  it  is  collected  in  a  well  or  pond,  or  when  it  is  flowing  in  a 
stream  ;  and  the  right  to  take  it  may  be  vested  either  in  a 
person  by  or  through  whose  land  the  water  flows  or  in 
whose  ground  the  well  or  pond  is  situate,  or  in  a  person 
who  has  a  house  or  land  at  a  distance  and  who  has  a  right 
to  come  to  the  stream  or  well  or  pond  to  take  the  water 
and  carry  it  away  for  use  in  the  house  or  on  his  land,  or  to 
conduct  it  there  through  a  pipe.  In  some  of  these  cases 
the  right  is  a  natural  right,  but  in  others  it  is  an  ease- 
ment. 

A  natural  right  to  take  water  for  use  can  only  exist 
while  the  water  is  collected  and  stands  on  or  flows  over  or 
by  the  land  of  the  person  who  takes  it ;  but  there  is  a  dif- 
ference between  the  natural  right  to  take  water  while  it  is 
standing  on  the  land  of  the  taker,  and  the  natural  right  to 
take  water  while  it  is  flowing  over  or  by  his  land  towards 
the  land  of  another  person  ;  in  the  former  case  the  right  is 

Wright  v.   WiUiams,    1  M.  &       107. 

W.  77  ;  5  L.  J.,  N.  S.,  Exch.  {m)  Ante,  p.  8. 
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the  natural  proprietary  right  incident  to  the  ownership  of  Chap.  I. 
the  land  to  take  the  water  while  it  remains  there,  just  as  ''^  '  ' 
the  owner  might  take  stones,  earth,  or  anything  growing 
in  his  soil — it  is  not  a  natural  easement  or  right  exercised 
adversely  to  the  interest  of  another  person ;  but  the  natural 
right  to  take  water  while  it  is  flowing  towards  another 
person's  land  is  more  than  a  proprietary  right — it  is  a 
natural  easement  exercised  adversely  to  the  interest  of 
another  person,  who  is  deprived  by  the  exercise  of  the 
right  of  the  enjoyment  of  the  water  which  would  otherwise 
have  passed  to  him. 

The  right  to  go  to  another  person's  land  and  take  and 
carry  away  water,  whether  in  a  well  or  in  a  flowing  stream 
for  use  in  a  distant  house  or  on  distant  land,  or  to  convey 
it  there  through  a  pipe  or  drain,  is  different  from  either  of 
the  previous  cases,  for  this  is  neither  a  proprietary  nor  a 
natural  right,  but  an  easement.  This  distinction  is  marked 
in  the  case  of  Cromley  and  Sons  [Lunited]  v.  Lightoxder  {n), 
which  was  a  suit  for  an  injunction  to  restrain  the  defen- 
dants from  polluting  a  running  stream.  In  the  judgment, 
it  was  said  by  the  Lord  Chancellor  (Lord  Chelmsford)  : — 
"  From  what  has  been  ah-eady  said,  it  may  be  collected 
that,  in  my  opinion,  if  the  plaintiffs  had  proved  the  pollu- 
tion of  the  Hebble,  ojjposite  to  their  mills  by  the  defendants, 
they  would  have  had  good  ground  for  an  injunction, 
although  they  were  not  actually  using  the  water  for  their 
business.  But  although  the  plaintiffs,  by  their  bill,  assert 
their  rights  as  riparian  proprietors,  the  case  which  they 
prove  is  of  an  entirely  different  description."  It  appeared 
from  the  evidence  that  the  plaintiffs,  in  order  to  obtain  a 
supply  of  pm^e  water  for  their  mills  (the  Dean  Clough 
Mills),  which  were  situated  on  the  banks  of  the  Hebble, 
had  obtained  a  right  to  lay  a  pipe  from  their  mills  to  a 
point  on  the  stream  above  the  mouth  of  a  foul  water-pipe 
from  some  dye-works  belonging  to  Messrs.  Pilling,  by 

(«)  L.  E.,  2  Ch.  Ap.  478;  36  L.  J.,  Ch.  584. 
h2 
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Chap.  I.      which  means  they  were  enabled  to  convey  the  water  to 
'^^^^'  ••        their  mills  before  it  became  polluted  by  the  foul  water 


from  the  dye-works.  The  Lord  Chancellor  continued  :  — 
"  Whether  the  agreement  with  the  Messrs.  Pilling,  however 
binding  upon  them,  would  enable  the  plaintiffs  to  assert 
the  right  acquired  under  it  in  their  own  names  against 
any  persons  fouling  the  water  thus  artificially  obtained, 
is  perhaps  doubtful ;  but  the  plaintiffs  do  not  claim  as 
the  grantees  of  Pilling,  hut  in  tlicir  character  of  riparian 
2)roprietors,  and  the  fouling  which  they  prove  is  not  of 
the  water  which  flows  between  the  banks  at  Dean  Clough, 
but  of  the  supply  which  they  draw  to  the  mills  through 
pipes  from  a  higher  source."  ..."  Tim  is  clearly  not  an 
injur;/  to  the  rights  of  the  plaintiffs  as  riparian  proprietors^' 
It  was  an  injury  to  the  plaintiffs  with  regard  to  an  ease- 
ment. 

WAYS. 

The  next  class  of  easements  to  be  noticed  is  rights  of 
way — that  is,  rights  which  landowners  may  have  of  pass- 
ing over  the  soil  of  other  persons  for  the  purpose  of  going 
to  or  from  their  own  estates. 

No  natural  It  may  be  remarked  that  this  class  of  easements  differs 

^  °  from  all  those  which  have  hitherto  been  noticed  in  this 

respect :  viz.,  that  there  are  no  rights  of  this  class  which 
fall  under  the  denomination  of  natural  rights.  Eights  of 
way  are  never  given  by  law  to  owners  of  land  (a  circum- 
stance which  was  stated  at  the  commencement  of  this 
chapter  to  be  a  special  characteristic  of  a  natural  right), 
but  they  arise  in  every  case  from  the  act  of  man — that  is, 
by  means  of  a  grant,  either  express  or  implied,  as  will  be 
more  fully  exj^lained  hereafter. 

Public  and  Of  rights  of  Way  there  are  two  kinds,  public  and  private. 

IDnva  e  ways,    p^i^^^^  rights  of  way  are  rights  of  passage  which  every 

individual  is  entitled  to  enjoy  for  the  purpose  of  going 
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from  one  place  to  another ;  while  private  rights  of  way  Chap.  I. 
are  rights  which  belong  to  a  particular  individual  only,  or  ^^^^'  ^' 
to  a  body  of  individuals,  either  for  the  purpose  of  passage 
generally,  or  for  the  purpose  of  going  to  and  from  a 
particular  tenement  belonging  to  him  or  them.  Public 
rights  of  way  are  rights  which  all  j^ersons  in  the  kingdom 
are  entitled  to  use  at  their  free  will  and  pleasure,  irre- 
spectively of  any  estate  of  which  they  happen  to  be  owners, 
and  even  though  they  are  possessed  of  no  estates  whatever. 
Hence  it  follows  that  public  rights  of  way  are  rights  in 
gross  and  not  easements,  though  it  is  not  an  uncommon 
error  for  persons  to  speak  of  public  rights  of  way  as 
easements.  Private  rights  of  way,  not  appiu-tenant  to  a 
dominant  tenement,  like  public  rights  of  way,  are  also  not 
easements,  but  rights  in  gross  (o) . 


Every  person  who  has  land  adjoining  a  public  road  or  a  Right  of 

S  to  ; 
c  way. 


public  navigable  river,  which  are  public  highways,  has  a  ^^-^^  *°  * 


right  of  access  to  them  from  his  land.  There  have  been 
cases  in  which  it  has  been  a  material  question  whether  this 
right  of  access  is  a  private  right  belonging  to  the  owner  of 
the  land  as  such  or  a  part  only  of  the  public  right.  The  point 
is  important,  as  it  affects  the  remedy  to  be  sought  and  the 
mode  of  obtaining  it  in  case  of  interruption  in  enjoyment. 
It  has  been  decided  that  this  is  a  private  right,  for  obstruc- 
tion of  which  an  action  will  lie,  and  that  the  action  lies, 
not  because  the  o^mer  of  the  land  has  been  injured  as  to 
the  public  right  and  has  sustained  special  damage,  but 
because  his  private  right  has  been  interfered  with.  He 
therefore  has  this  private  right  in  addition  to  the  public 
right  of  which  he  can  avail  himself  like  anyone  else.  The 
point  arose  in  the  case  of  Hose  v.  Groves  [j-*),  in  which  it 

{o)  Ach-oyd   Y.    Smith,    10  37  L.  J.,  Ch.  313.      TJwrpe\. 

C.  B.  164;  19L.  J.,  C.  P.  315.  Brumjitt,    L.    E.,    8    Ch.   Ap. 

Ranyely   v.  Midland  Railway  650. 

Comjmny,    per    Lord    Cairns,  (;>)  5  M.  &  Gr.  613;  12  L.  J., 

L.J.,  L.E.,  3  Ch.Ap.p.  310;  C.  P.  251. 
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Chap.  I.      appeared  that  the  plaintiff  occupied  a  public-house  abut- 
^^^^-  "•       ting  on  the  River  Thames,  and  that  the  defendant  hindered 
the  access  of  customers  to  the  house  from  the  river  by 
placing  spars  in  the  water  of  the  river.     The  decision 
turned  so  much  on  the  form  of  the  pleadings  that  the  case 
is  not  one  of  great  authority  on  the  point ;  but  in  the  more 
recent  case  of  Lyon  v.  The  FiWt mongers'  Conqmny  {q),  the 
question  as  to  the  nature  of  the  right,  whether  public  or 
private,  came  directly  before  the  Court,  and  was  decided 
by  the  House  of  Lords,  which  overruled  the  decision  of 
the  Lords  Justices.    The  plaintiff  had  a  wharf  on  the  River 
Thames,  the  south  side  abutting  on  the  main  channel  of 
the  river,  and  the  west  side  on  a  creek,  at  the  end  of  which 
was  a  wharf  of  the  defendants'.     The  plaintiff  had  access 
to  the  water  for  the  purpose  of  loading  and  unloading  goods 
on  both  the  south  and  west,  and  was  accustomed  to  use 
both.     The  defendants,  for  the  purpose  of  bringing  their 
wharf  up  to  the  main  channel  of  the  river,  and  level  on  the 
south  side  with  the  wharf  of  the  plaintiff,  obtained  the 
sanction  of  the  conservators  of  the  river  to  fill  up  the  creek 
and  build  a  wall  along  the  river  front,  which  would  have 
entirely  deprived  the  plaintiffs  of  their  access  to  the  river 
from  the  west  side  of  their  wharf.     The  defendants  con- 
tended that  the  plaintiff  had  only  a  right  as  one  of  the 
public  to  use  the  river  and  not  a  right  of  a  private  character, 
and  that  the  conservators  of  the  river  had  therefore  power 
under  their  Act  to  grant  a  licence  to  fill  up  the  creek  and 
build  the  wall.     Malins,  Y.-C,  held  that  the  plaintiff  had 
a  private  right  of  access,  and  the  Lords  Justices  overruled 
his  decision,  but  the  House  of  Lords  upheld  the  decision 
of  the  Vice- Chancellor.     The  nature  of  the  right,  and  of 
rights  in  navigable  rivers,  was  fully  considered,  and  the 
case  is  without  doubt  a  leading  case  on  the  subject.     The 
Lord  Chancellor  (Lord  Cairns)  said : — "  The  Lords  Justices 

(q)  L.  R.,  1  App.  Cas.  662  ;       son,  L.  R.,  H  Ch.  D.  pp.  553, 
46L.  J.,Ch.  68.    Fritz  v.  Hob-      554  ;  49  L.  J.,  Ch.  p.  325. 
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held  that  it  must  he  taken  to  he  estahlished,  and  it  was      Chap.  I. 
not  disputed  at  your  lordships'  har,  that  the  appellant  had,  ' 


in  respect  of  the  west  side  of  Lyon's  wharf,  at  the  time 
when  the  Conservancy  Act  passed,  the  ordinary  rights  of 
the  owner  of  a  wharf  on  the  banks  of  a  navigable  river. 
The  question  is,  what  are  those  rights,  and  are  they  pre- 
served intact  by  the  179th  section  ?  Unquestionably  the 
owner  of  a  wharf  on  the  river  bank  has,  like  every  other 
subject  of  the  realm,  the  right  of  navigating  the  river  as 
one  of  the  public.  This,  however,  is  not  a  right  coming 
to  him  qua  owner  or  occuj^ier  of  any  lands  on  the  bank, 
nor  is  it  a  right  which,  i)er  sc,  he  enjoys  in  a  manner 
different  from  any  other  member  of  the  public.  But  when 
this  right  of  navigation  is  connected  with  an  exclusive 
access  to  or  from  a  particular  wharf,  it  assumes  a  very  dif- 
ferent character.  It  ceases  to  be  a  right  held  in  common 
with  the  rest  of  the  public,  for  other  members  of  the  public 
have  no  access  to  or  from  the  river  at  the  particular  place, 
and  it  becomes  a  form  of  enjoyment  of  the  land,  and  of 
the  river  in  connection  with  the  land,  the  distm'bance  of 
which  may  be  vindicated  in  damages  by  an  action,  or 
restrained  by  an  injunction." 

The  existence  of  a  right  of  way  over  land,  and,  indeed.  Effect  as         ^^ 
of  any  other  easement,  necessarily  operates  as  a  restriction  0^^^^  of  ^*^V^ 
upon  the  landowner's  rights  in  the  soil  and  his  freedom  the  soil.^  ^^       -^ 
of  user,  but  the  extent  of  the  restriction  is  frequently  a  « V.^>>^^V  ^ 
matter  of  great   importance,   as  upon  that   depends  the        '^  ^ 
mode  in  which  the  landowner  is  entitled  to  use  his  own  p 
ground  ;  and  to  understand  rightly  how  far  a  right  of    . 
way  operates  as  a  restriction  upon  the  user  of  the  land, 
it  is  necessary  to  understand  the  precise  nature  of  a  right 
of  way.     For  this  purpose  there  is  no  difference  in  prin- 
ciple between  a  public  and  a  private  right  of   way  ;    in 
either  case  it  is  a  mere  right  of  passing  over  the  soil  of 
another  person  uninterruptedly,  though  in  the  one  case 
the  right  is  for  every  individual  to  pass,  while  in  the 
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Chap.  I.      other  it  is  for  a  particular  person  or  for  members  of  a 
Sect.  2.  . 
— particular  body  of  persons  only.     The  right  is  not  a  right 

to  the  land,  nor  to  any  corporeal  interest  in  the  land,  and 
the  soil  is  in  no  way  the  property  of  the  owner  of  the 
right.  From  this  it  follows  that  as  long  as  the  owner 
of  the  right  of  way  is  not  prevented  enjoying  his  ease- 
ment he  has  no  right  to  prevent  the  landowner  doing 
anything  he  j)leases  with  the  soil ;  neither  has  he  any 
right  to  complain  of  or  interfere  with  any  other  person, 
whatever  he  may  be  doing,  even  though  it  may  be  an 
unlawful  act  or  a  trespass  as  against  the  owner  of  the 
soil.  In  the  case  of  T/ie  Vestry  of  St.  Mary,  Neicington 
v.  Jacobs  (r),  the  question  arose  with  reference  to  a  public 
right  of  way,  but  the  principle  involved  in  the  case  is 
equally  applicable  to  a  private  right.  The  respondent 
was  owner  of  freehold  premises  abutting  upon  the  foot- 
way by  the  side  of  the  street,  and  the  footway  was  paved 
with  flag-stones.  To  reach  his  premises  the  respondent 
was  obliged  to  cross  the  flagged  footway,  and  by  convey- 
ing heavy  machinery  over  it  broke  the  stones  ;  the  vestry 
would  not  allow  him  to  take  up  the  flag-stones  and  pave 
the  footway  differently  before  his  gate,  but  contended 
that  as  the  footway  was  dedicated  to  the  public  as  a 
footway  it  could  not  be  used  by  the  respondent,  though 
he  was  admitted  to  be  owner  of  the  soil,  for  any  pm'pose 
other  than  a  footway — as,  for  instance,  for  the  passage 
of  machinery.  It  was  decided,  however,  that  his  user  was 
lawful,  and  the  principles  upon  which  the  respective  rights 
of  the  public  and  the  owner  of  the  soil  of  the  highway 
depended,  and  the  nature  of  a  right  of  way,  were  explained 
by  the  Court.  The  right  of  the  respondent,  it  was  said, 
depended  upon  the  nature  and  extent  of  the  rights  ac- 
quired by  the  public  over  the  footway  in  question,  either 
at  common  law  or  under  the  Highway  Acts,  or  the  Metro- 


(r)  L.  E.,  7  Q.  B.  47  ;  41  L.  J.,  M.  C.  72.     Hex  v.  JolHfe, 
2  T.  E.  90. 
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polis  Local  Management  Act,     Witli  these  Acts  it  is  not      Chap.  I. 
necessary   to    deal   in   this   treatise,  but   as    regards   the  '  "' 

common  law  the  Court  said : — "  The  owner  who  dedi- 
cates to  public  use  as  a  highway  a  portion  of  his  land 
parts  with  no  other  right  than  a  right  of  passage  to  the 
public  over  the  land  so  dedicated,  and  may  exercise  all 
other  rights  of  ownership  not  inconsistent  therewith  ;  and 
the  appropriation  made  to  and  adopted  by  the  public  of  a 
part  of  the  street  to  one  kind  of  passage,  and  another  part 
to  another,  does  not  deprive  him  of  any  rights  as  owner 
of  the  land  which  are  not  inconsistent  with  the  right  of 
passage  by  the  public.  If  this  were  not  so,  the  owner  of 
a  large  estate  having  dedicated  a  portion  of  his  land  to  the 
use  of  the  public  as  a  roadway,  and  they  or  the  persons 
representing  them  having  raised  a  footpath  on  one  side  of 
such  roadway,  for  their  own  more  convenient  use  thereof, 
would,  after  a  lapse  of  time,  be  so  bound  by  this  convenient 
an-angement  of  such  roadway  as  to  be  unable  to  open  a 
new  gateway  or  entrance  to  his  land  from  such  roadway 
without  being  liable  to  be  convicted  under  the  provisions 
of  the  Highway  Act.  If  this  w^ere  really  the  law,  the 
result  would  be  most  serious  to  owners  who  have  dedicated 
or  may  dedicate  roadways  to  the  public ;  and  in  towns 
would  to  a  great  extent  prevent  the  owners  of  houses  and 
buildings  from  changing  theii'  character  and  use  to  any 
pm-pose  of  business,  which  could  not  be  accomplished 
without  the  use  of  a  horse  or  cart  or  carriage.  That  such 
is  not  the  law  appears  to  us  to  be  the  result  both  of 
principle  and  authority ;  and  we  think  that  the  provisions 
of  the  Highway  Acts  and  the  Metropolis  Local  Manage- 
ment Acts,  so  far  as  they  apply  to  roads  or  streets,  are 
subordinate  to  the  paramount  rights  reserved  by  the 
owner.  We  do  not  deny  that  the  owner  cannot  derogate 
from  the  grant  of  the  roadway  made  by  him  to  the  pubHc, 
and  cannot  do  anything  that  will  really  and  substantially 
interfere  with  the  right  of  passage  by  the  public." 
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Chap.  I. 
Sect.  2. 

Ways  com- 
mou  to  many 
persons. 


Public  way 
over  pre- 
existing 
private  way. 


Altliougli  public  rights  of  way  are  not  easements,  several 
or  many  persons  of  a  class  may  have  rights  of  way  over  one 
and  the  same  road  which  are  easements — as,  for  instance, 
there  m^y  be  a  collection  of  houses  with  one  private  road 
leading  to  them  over  which  all  the  occupants  have  a  right 
to  pass ;  in  which  case  there  can  be  no  doubt  that,  as  those 
rights  exist  in  respect  of  the  houses,  they  are  easements, 
though  possessed  by  more  persons  than  one.  An  instance 
of  a  private  way  common  to  several  persons  may  be  found 
in  the  case  of  Sonjjle  v.  T/ie  London  and  Birmingham  Rail- 
way Companij  («),  in  which  a  road  is  mentioned  leading  to 
several  wharves  which  the  lessees  of  the  wharves  had  cove- 
nanted jointly  to  keep  in  repair ;  it  was  held  that  the 
road  was  private,  not  public,  and  there  can  be  no  doubt 
that  the  rights  of  way  belonging  to  the  owners  of  the 
wharves  were  easements. 

It  has  been  contended  that  a  public  and  private  right 
of  way  over  the  same  soil  cannot  co-exist ;  for  that  if  a 
public  right  of  way  exists,  any  user  of  a  passage  over 
that  soil  by  an  individual  must  be  in  exercise  of  his  right 
as  one  of  the  public,  and  that  a  pre-existing  private  right 
of  way  is  merged  and  extinguished  if  a  public  right  is 
created  over  the  same  soil  as  the  private  way.  To  some 
extent  this  is  true,  for  there  can  be  no  doubt  that  if  there 
is  a  public  right  of  way  over  a  road,  no  private  right  can 
be  acquired  over  the  same  spot  it),  and,  under  certain  cir- 
cumstances, undoubtedly  a  private  right  may  be  merged 


(s)  9  Sim.  209.  So  also  in 
Duncan  v.  Louch,  6  Q.  B.  904 ; 
14  L.  J.,  Q.  B.  185.  lu  Wood 
V.  Veal  (5  B.  &  Aid.  454),  Ab- 
bott, C.  J.,  said  he  had  great 
difficulty  in  conceiving  that 
there  can  bo  a  public  high- 
way which  is  not  a  thorough- 
fare; and  Best,  J.,  said  that  if 
a  road  be  for  the  accommoda- 


tion of  particular  persons  only 
it  is  not  a  public  road,  and 
therefore  he  could  see  no 
reason  wh}^  the  inhabitants 
of  a  street  which  is  not  a 
thoroughfare  should  not  put 
up  a  fence  at  the  end  of  it 
and  exclude  the  public. 

{t)  Jieffina    v.    Chorlei/,    12 
Q.  B.  515. 
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in  a  subsequently  created  public  riglit  {ii)  :  it  is,  however, 
equally  clear  that  if  a  person  has  a  private  right  of  way, 
his  right  is  not  necessarily  and  in  every  case  extinguished 
if  the  public  gains  a  right  to  use  the  same  road,  and  the 
owner  of  the  private  right  may  at  any  time  assert  and 
rely  upon  that  right  to  justify  his  user  of  the  way  without 
resorting  to  the  public  right ;  the  power  to  do  so  may  in- 
deed be  of  great  importance  to  him,  for  the  public  right 
may  be  disputed,  or  it  may  possibly,  for  other  reasons,  not 
form  a  justification  for  an  act  for  which  he  is  sued  {x)  ; 
the  remedy,  too,  for  obstruction  of  a  private  right  by 
action  may  be  preferable  to  the  remedy  for  obstruction  of 
a  public  right  by  indictment. 


Chap.  I. 
Sect.  2. 


(«<)  Regina  v.  Chorley, 
12  Q.  B.  515.  Chichester  v. 
Lethridge,  AVilles,  71. 

(.r)  Allen  v.  Ormojid,  8 
East,  3.  Regina  v.  Chorleg,  12 
Q.  B.  515.  Duncan  v.  Louch, 
6  Q.  B.  915.  Brownlow  v. 
Tomlinson,  jjer  Lord  Denman, 
C.  J.,  at  Nisi  Prius,  1  M.  & 
Gr.  p.  486.  Questions  as  to 
liability  to  repair  have  occa- 
sionally arisen  through  public 
ways  having  been  acquired 
over  private  roads.  Thus  in 
Reg.  V.  The  Inhabitants  of 
Bradjield,  L.  E.,  9  Q.  B.  552  ; 
43  L.  J.,  M.  G.  155,  a  public 
right  had  been  gained  by  user 
over  a  private  way  set  out 
under  an  old  enclosiu'e  award, 
whereby  it  was  expressly  pro- 
vided that  the  road  should  at 
all  times,  and  for  ever  there- 
after, be  repaired  and  kept  in 
repair  by  the  owners  or  occu- 
piers for  the  time  being  of 
the  land  next  adjoining  the 
road;  and  the  question  was, 
who  was  to  do  the  repairs,  the 
parish,  or  the  persons  named 


in  the  award  ?  It  was  decided 
that  the  parish  was  liable,  for 
although  the  fact  that  the 
road  was  originally  set  out 
under  the  award,  as  a  private 
road  to  be  used  and  repaired 
by  particular  individuals  was 
inconsistent  with  its  then 
being  a  highway,  yet  there 
was  nothing  to  prevent  the 
owners  of  the  soil  from  dedi- 
cating the  road  to  the  public, 
so  as  to  make  it  a  public  high- 
way, and  that  the  rule  of  the 
common  law  is  that  when  once 
a  road  becomes  a  public  high- 
way the  parish  or  township 
must  repair  it.  It  may  be 
remarked  that  in  this  case  it 
must  have  been  assumed  that 
the  private  easement  was  not 
extinguished  by  or  merged  in 
the  public  right  of  way,  for  if 
it  had  been  it  could  not  have 
been  contended  that  the  lia- 
bility of  the  owners  or  occu- 
piers of  the  adjoining  land  to 
repair  under  the  award  re- 
mained. 
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Chap.  I. 
Sect.  2. 

Ways  of 
necessity. 


Rights  of 
way,  general 
or  limited. 


Easements  of  necessity  have  been  referred  to  in  a  pre- 
vious page,  and  it  was  explained  that  they  are  easements 
to  which  an  owner  of  land  may  become  entitled  if  his  land 
is  so  situated  that,  but  for  them,  it  would  be  useless.  The 
most  common  easements  of  this  kind  are  ways  of  necessity, 
wliich  are  rights  of  way  given  to  the  owner  of  land  to 
enable  him  to  pass  over  the  land  of  his  neiglibour  if  he 
has  no  other  means  of  access  to  his  own  soil,  that  is,  if, 
according  to  a  common  plirase,  it  is  landlocked.  In  what 
cases,  in  what  direction,  and  over  whose  land  such  rights 
are  given,  will  be  shown  hereafter  (//),  and  it  would  be  out 
of  place  to  say  more  about  them  here. 

One  point  only  remains  to  be  mentioned  in  this  chapter 
with  regard  to  the  nature  of  rights  of  way — that  is,  that 
they  may  be  general  in  their  character,  or,  in  other  words, 
usable  for  all  purposes  and  at  all  times,  or  the  right  to  use 
them  may  be  limited  to  particular  purposes  or  to  certain 
times.  Thus  a  right  of  way  may  be  limited  to  agricultural 
purposes  only — and  the  existence  of  such  a  right  is  not  of 
itself  sufficient  evidence  of  a  general  right  for  all  purposes 
— as  to  carry  lime  or  stone  from  a  newly  opened  quarry  (;:), 
or  it  may  be  limited  to  the  purpose  of  driving  cattle  or 
carriages,  or  it  may  be  a  horse-way  or  merely  a  way  for 
foot-passengers  {a),  or  the  right  of  user  may  be  limited  to 
such  times  as  a  gate  is  open,  or  to  certain  hours  of  the 
day,  or  when  the  crops  are  off  the  land  ;  but  the  con- 
sideration of  the  rules  by  which  the  limit,  if  any,  is  to  be 
ascertained  belongs  to  a  subsequent  chapter  {h). 


Attempts  to 
create  new 
species  of 
easement. 
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The  nature  of  all  the  ordinary  kinds  of  easements  re- 
cognised by  the  law  has  now  been  dealt  with  ;  but  besides 


(y)  See  post,  Cliapters  II. 
and  III.,  title  Ways. 

(2)  Jackson  v.  Stacey,  Holt, 
N.  P.  455. 

(a)  Ballard    v.     Dyson,     1 


Taunt.  279.  Ardley  v.  St. 
Pancros  Guardians,  39  L.  J., 
Ch.  871. 

(Z»)  See  post,  Chapter  III., 
title  Ways. 
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easements  which  a  landowner  may  lawfully  acquire  in  con-      Cliap.  I. 

nection  with  the  air,  the  light,  and  water,  and  the  rights  L_L 

to  support  and  ways,  respecting  which,  as  already  ex- 
plained, special  principles  of  law  have  sprung  up,  either 
from  statutory  enactment  or  from  custom,  attempts  have 
been  made  from  time  to  time  to  establish  other  easements 
of  an  extraordinary  kind,  and  to  annex  them  to  land,  so 
as  to  bind  succeeding  owners  of  the  servient  estate  in  per- 
petuity. Without  wishing  to  lay  down  that  there  can  be  no 
other  kind  of  easements  than  those  above  mentioned,  it  was 
pointed  out  in  the  first  section  of  this  chapter  that  the  law 
will  not  permit  a  landowner  to  create  easements  of  a  novel 
character  and  annex  them  to  the  soil,  so  as  to  bind  it  in 
the  hands  of  future  owners;  and  that  though  any  such 
right  which  he  may  confer  upon  another  person  may  be 
valid  against  him  personally  so  long  as  he  continues  owner 
of  the  quasi-servient  tenement,  and  even  perhaps  against 
his  successors,  yet  it  will  be  a  right  resting  on  a  covenant 
only,  so  that  on  disturbance  he  or  they  may  be  sued  for 
breach  of  covenant ;  it  will  not  be  an  easement  appurtenant 
to  the  land  for  disturbance  of  which  he  can  be  sued  for 
commission  of  a  tortious  act.  If  a  landowner  professes  to 
grant  and  annex  such  rights  to  his  land,  they  are  void  as 
against  other  persons  than  the  grantor,  and  will  not  entitle 
the  grantee  to  sue  any  third  person  in  his  own  name  for 
any  disturbance  of  his  supposed  right  (c) . 

(c)  Ante,   p.  28.     The  fol-  Ch.  12  :   on  appeal,  L.  E.,  22 

lowing  rights  appear  to  have  Ch.  D.  177  ;  52  L.  J.,  Ch.  291  ; 

been  treated  as  easements  : —  and  Moody  v.  Steggles,  L.  E.., 

A  right  to  fasten  clothes-lines  12  Ch.  D.  261  ;  48  L.  J.,  Ch. 

and   dry    linen  :     Dreivell  v.  639.    A  right  to  use  another's 

Toider,  3  B.  &  Ad.  735.     A  chimney   for    conveyance    of 

right  to  nail  trees  to  a  wall :  smoke :   Hervey  v.  Smith,  22 

Hawkins   V.    Wallis,  2  Wils.  Beav.  299  ;   1   Kay  &  J.  389. 

K.  B.  173.     A  right  to  have  A   right   to    have   a   public- 

a   fascia  or  notice  board   or  house  sign-post  on  a  common 

sign    fastened    on    another's  opposite  the  house  :   Hoare  v. 

house  :    Francis  v.   Hay  ward,  The    Metropolitan     Board    of 

L.  E.,  20  Ch.  D.  773  ;  52  L.  J.,  Works,  L.  E.,  9  Q.  B.  296  ; 
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Chap.  I.  A.  right  of  this  kind,  which  was  asserted  at  a  very  early 

'JL period,  but  which  the  law  has  always  refused  to  sanction, 

Uniuter-  ^g  ,^  right  tliat  the  prospect  or  view  should  not  he  impeded 

prospect.  by  the  erection  of  buildings.     The  legal  possibility  of  a 

right  to  undisturbed  prospect  was  discussed  in  Aldrecrs 
Case  (c/),  which  is  one  of  the  oldest  cases  on  easements 
recorded.  It  was  in  that  case  laid  down  as  law  by 
Wray,  C.  J.,  "  That  for  stopping  as  well  of  the  wholesome 
air  as  of  light  an  action  lies,  and  damages  shall  be  re- 
covered for  them,  for  both  are  necessar///'  ....  but 
"  that  for  prospect,  which  is  a  matter  onhj  of  delight  and 
not  of  necessity,  no  action  lies  for  stopping  thereof,  and  yet 
it  is  a  great  commendation  of  a  house  if  it  has  a  long  and 
large  prospect."  .  .  .  .  "  But  the  law  don't  give  an. 
action  for  such  things  of  delight."  A  more  recent  case  on 
this  subject  is  The  Attorney-General  at  the  relation  of  Gray'' s 
Inn  Society  v.  Doughty  (e),  in  which  a  motion  was  made  in 
the  Court  of  Chancery,  before  answer,  to  stop  the  erection 
of  certain  buildings  which  would  have  the  effect  of  inter- 
cepting the  view  from  the  gardens  of  Gray's  Inn.  The 
interference  of  the  Court  was  asked  on  the  ground  of 
disturbance  of  what  was  alleged  to  be  a  right  to  the  pros- 
pect, claimed  by  reason  of  long  enjoyment ;  and  it  was 
said  that  the  right  had  been  previously  admitted  by  parties 
interested  in  disputing  it,  and  by  a  court  of  equity.  The 
•  admission  by  the  court  of  equity  appeared  to  have  been  by 
Lord  Jefferies,  who  had  made  several  orders  on  petition  to 
restrain  building  so  as  to  intercej)t  this  prospect ;  but  the 

43  L.  J.,  M.  C.  65.      A  right  turage  was  the  object  of  the 

of    eaves-dropping    on    to    a  privilege.       See   also    Utider- 

neighbour's  laud :   Harvey  v.  tvood  v.  Burrows,   7  C.  &  P. 

Waters,  L.  R.,  8  Ch.  Ap.  162  ;  26. 

42  L.  J.,  C.  P.  105.     A  right  {d)  9  Coke's  Ptep.  58. 

to  tether  horses :  Johnson  v.  (e)  2  Ves.  453.      See  also 

Thoroughfjood,   Hob.  64;  this  Wells  v.  Ody,  7  C.  &  P.  410, 

right,     however,    may    have  and  Knoicles  v.  Hichardson,  1 

been   a   species   of    right   of  Mod.  55. 

common,   for  obtaining  pas- 
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Lord  Chancellor  (Lord  Hardwicke)  refused  to  interfere  in      Chap. 

a  summary  way,  saying  that  he  knew  of  no  general  rule  _! '_ 

of  common  law  which  warrants  or  says  that  building  so  as 
to  stop  another's  prospect  is  a  nuisance, — for  if  such  build- 
ing had  been  a  nuisance  there  could  be  no  great  towns, 
and  he  must  grant  injunctions  to  restrain  all  new  buildings 
in  London.  As  for  the  orders  of  Lord  Jefferies,  his  Lord- 
ship disposed  of  them  in  a  very  summary  way  by  stating 
that  that  learned  judge  was  too  apt  to  do  things  in  an 
extraordinary  manner,  that  they  were  made  on  petition 
without  a  bill  filed,  and  that  he  therefore  laid  them  out 
of  the  case;  but  he  added  that  such  a  right  might  be 
conferred  by  agreement.  The  question  whether  a  right 
to  undistm-bed  prospect  could  be  conferred  by  agreement 
was  not  before  Lord  Hardwicke,  when  he  delivered  his 
judgment,  and  probably  if  it  had  been  he  would  not,  after 
due  deliberation,  have  laid  down  that  such  a  right  could 
even  be  conferred  by  agreement  or  grant,  so  as  to  create 
an  easement  and  annex  it  to  the  land  for  ever.  An  agree- 
ment not  to  obstruct  the  prospect  is  undoubtedly  binding 
upon  the  parties  to  the  agreement,  and  cases  in  which 
owners  of  land  bind  themselves  by  covenant  not  to  build 
on  the  land,  or  to  build  in  a  particular  manner  only,  for 
the  benefit  of  adjoining  houses,  are  of  frequent  occurrence ; 
men  may  enter  into  such  covenants  just  as  they  may  bind 
themselves  not  to  carry  on  a  particular  trade.  Covenants 
of  this  kind  are  made,  either  with  a  view  to  maintaining 
uniformity  in  a  row  of  houses,  or  of  preventing  injury 
by  spoiling  the  prospect  from  the  windows,  and  in  many 
instances  these  covenants  run  with  the  land ;  but  it  is  now 
beyond  dispute  that  no  easements  are  thereby  conferred — 
the  rights  are  merely  matters  of  covenant.  A  test  of  the 
correctness  of  this  view  is,  that  if  the  prospect  is  inter- 
rupted in  defiance  of  the  covenant,  no  action  can  be  main- 
tained for  a  tortious  injury  to  a  legal  right,  but  the  action 
must  be  brought  for  breach  of  the  covenant  (/) . 

(/)  Western  v.  ]\rDermott,       ners  v.  Johnso7i,  L.  E.,  1  Ch. 
35L.  J.,Ch.  190.    Lord  Man-      D.  673;   45  L.  J.,  Ch.  404. 
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Chap.  I.  Somewhat  analogous  to  a  view, /'row  a  liouse  is  a  view  of 

"•  a  liouse  gained  by  persons  approaching  along  a  road.  In 
View  of  a  the  case  of  shops  and  places  of  business,  it  is  frequently  a 
8  op-wm  ow.  j^^^|.g^,  q£  considerable  moment  to  the  shopkeeper  that 
people  shall  catch  sight  of  the  shop  window,  or  of  an 
advertising  board,  as  they  walk  along  the  road  ;  and  tliis 
circumstance  has  given  rise  to  several  law-suits,  when 
the  view  has  been  obstructed  by  the  owner  of  premises 
adjoining  a  shop.  The  Courts,  however,  will  not  recognise 
a  right  of  this  kind.  In  the  case  of  Sinitli  v.  Oicen  (r/), 
the  plaintiff  was  owner  of  a  shop  in  Bond  Street,  and  the 
defendant,  who  was  owner  of  the  adjoining  premises, 
began  to  make  alterations  which  it  was  anticipated  would 
have  the  effect  of  preventing  the  shop  of  the  plaintiff 
being  seen  so  far  down  the  street  as  usual.  Sir  W. 
Page  Wood,  V.-C,  refused  to  interfere  on  this  ground, 
for  he  said  that  all  that  could  be  complained  of  was 
that  persons  could  not  see  the  goods  so  soon  as  they 
might  if  the  alterations  objected  to  had  not  been  made ; 
that  when  they  came  in  front  of  the  shop  the  goods  would 
be  seen  just  as  well  as  before.  So,  he  added,  if  a  sign 
were  hung  up  in  front  of  a  shop,  such  as  a  pawnbroker's 
balls,  which  could  be  seen  for  a  long  distance,  there  was 
nothing  to  prevent  a  neighbour  building  on  his  own 
ground  in  such  a  way  as  to  obstruct  the  distant  view  of 
such  a  sign. 

There  is  a  Nki  Prins  decision,  however,  which  is  at 
variance  with  the  above  principle,  and  which  seems  to 
have  been  overlooked,  or,  at  aU  events,  has  not  been  cited 
in  the  Courts  during  the  hearing  of  the  more  recent  cases. 
In  the  case  of  Riviere  v.  Bower  {h),  the  plaintiff  was  pro- 
prietor of  a  house  in  Oxford  Street,  which  he  divided  into 

Tulk  v.  Moxhay,  2  Ph.  774.  {g)  35  L.  J.,  Ch.  317.     See 

Cole  V.  Sims,  5  De  G.,  M.  &  also    Butt    v.    Imperial     Gas 

G.  1  ;  23  L.  J.,  Ch.  258.    Pig-  Company,   L.  E.,   2  Ch.  Ap. 

gott  V.  Stratton,  Job.  341  ;  29  158. 

L.  J.,  Ch.  1  ;  1  De  G.,  P.  &  {h)  Ey.  &  Moo.  24. 

J.  33. 
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two   tenements,  one   of   which   he   retained   in   his   own      Chap.  I. 

occupation  and  used  as  a  gunsmith's  shop.     That  shop ! L_ 

had  a  window  projecting,  by  means  of  which  his  goods 
could  he  displayed  by  a  side  view  to  passengers  passing 
along  the  street.  After  the  window  had  been  constructed 
the  plaintiff  let  the  adjoining  tenement  to  the  defendant, 
who  was  a  bookseller  and  stationer.  The  defendant  was 
in  the  habit  of  fixing  to  his  door-post  a  moveable  case 
containing  books,  which  came  close  to  the  plaintiff's 
window,  and  had  the  effect  of  entirely  obstructing  the 
view  of  the  goods  on  one  side  of  the  window.  Although 
it  was  urged  that,  as  no  action  would  lie  for  the  obstruc- 
tion of  a  prospect,  so  no  action  would  lie  for  the  obstruction 
of  the  shop  window  from  the  view  of  persons  approach- 
ing, Abbott,  C.J.,  held  that  the  action  was  maintainable 
against  the  defendant,  who  was  the  plaintiff's  tenant, 
as' the  window,  although  of  recent  construction,  existed  at 
the  time  of  the  demise ;  and  this  was  so  although  no  stipu- 
lation was  made  at  the  commencement  of  the  tenancy. 
This  decision  was  evidently  given  on  the  ground  that,  as 
the  window  existed  at  the  time  of  the  demise,  a  grant  of 
right  to  unobstructed  view,  or  a  covenant  by  the  tenant 
that  he  would  not  obstruct,  was  to  be  implied,  in  the  same 
way  as  it  had  been  held  in  some  old  cases  that,  if  the 
owner  of  a  house  sold  the  adjoining  land,  the  purchaser 
could  not  build  and  obstruct  his  light ;  but  it  will  be  seen 
hereafter  that,  though  there  is  some  conflict  of  authority 
on  the  point,  the  law  is  now  settled  that  no  right  to  light 
would  be  preserved  for  the  vendor  by  implied  grant  in 
the  absence  of  express  stipulation ;  for  the  same  reason, 
no  grant  or  covenant  would  now  be  implied  in  a  case 
similar  to  that  above  mentioned,  by  which  the  bookseller 
would  be  restrained  from  obstructing  the  gunsmith's 
window.  From  the  analogous  case  of  a  grant  of  right  to 
light  being  implied  against  a  lessor  if  he  lets  a  house 
reserving  the  adjoining  land,  it  may  still  be  argued  that 
a  right  to  unobstructed  view  by  the  public  is  impliedly 

G.  I 
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Chap.  I.      granted  if  the  o%vner  of  a  house  lets  or  sells  it  with  an 
^'•^  '    '        existing  shop  window  of  which  the  public  can  obtain  a 
view  while  approaching  along  the  street. 

Undisturbed         Another  right  to  which  a  claim  has  been  made,  but 
privacy.  -^hich  is  not  recognised  by  the  law,  is  a  right  to  undis- 

turbed privacy.  There  can  be  no  dispute  now  that  such  a 
right  is  not  recognised  by  law,  although  an  attempt  has 
been  made  to  establish  an  easement  of  that  kind.  On  this 
point  Kindersley,  V.-C,  said  : — "-With  regard  to  the  ques- 
tion of  privacy,  no  doubt  the  owner  of  a  house  would 
prefer  that  a  neighbour  should  not  have  the  right  of 
looking  into  his  windows  or  yard,  but  neither  this  Court, 
nor  a  Court  of  law,  will  interfere  on  the  mere  ground  of 
invasion  of  privacy ;  and  a  party  has  a  right  even  to  open 
new  windows,  although  he  is  thereby  enabled  to  overlook 
his  neighbour's  premises,  and  so  interfering,  perhaps,  with 
his  comfort "(/).  In  an  old  case  of  ChrouUer  v.  Thohip- 
Hon  (k),  it  was  said  by  Le  Blanc,  J.,  at  Nisi  Prius,  that 
although  an  action  for  opening  a  window  to  disturb  the 
plaintiff's  privacy  was  to  be  read  of  in  the  books,  he  had 
never  known  such  an  action  maintained,  and  when  he  was 
in  the  Common  Pleas  he  had  heard  it  laid  down  by  Eyre, 
C.J.,  that  such  an  action  did  not  lie,  and  that  the  only 
remedy  was  to  build  on  the  adjoining  land  oj^posite  to  the 
offensive  window.  Where,  however,  there  was  a  covenant 
not  to  build  bej^ond  a  certain  line,  and  the  covenantor  built 
some  bay  windows  which  projected  beyond  that  line,  and 
by  means  of  them  the  covenantee's  privacy  was  disturbed, 
Hall,  Y.-C,  when  granting  an  injunction  to  prevent  the 
continuance  of  the  windows  on  the  ground  that  the  cove- 
nant was  broken,  said  : — "  But  if  it  had  been  necessary  for 

(i)   Turner  v.   Spooner^   30  action   in  Re  Penny  and  the 

L.  J.,  Ch.  p.  803.  South-Eastern   Railway   Coni- 

(k)  3  Camp.  80.    Interrup-  jmny,  7  E.  &  B.  660  ;  26  L.  J., 

tion  of  privacy  was  expressly  Q,.  B.  225. 
held  not  to  confer  a  right  of 
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me,  in  determining  this  case,  to  rest  my  judgment  upon      Chap.  I 


the  question  whether  or  not  there  was  damage  to  the 
plaintiff  arising  from  the  erection  of  these  windows,  I 
should  upon  the  balance  of  evidence  come  to  the  conclusion 
that  there  was.  It  is  then  said  that  these  houses  are  more 
ornamental  than  the  others.  However  that  may  be,  I 
think  being  partially  overlooked  from  the  first-floor  rooms, 
even  at  such  a  distance,  particularly  with  reference  to  the 
house  No.  2,  is  enough  materially  to  detract  from  the 
value  of  the  plaintiff's  house.  It  is  said  there  is  no  cove- 
nant as  to  privacy ;  but  privacy  will  be  interfered  with, 
and  there  is  a  covenant  that  the  act  shall  not  be  done,  the 
doing  of  which  causes  the  invasion  of  privacy,  and  there  is 
accordingly  damage  and  injury  in  respect  of  which  relief 
ought  to  be  granted  "  (/). 

(l)  Lord  Manners  v.  Johnson,  L.  E.,   1  Ch.  D.  p.  680  ;  45 
L.  J.,  Ch.  404. 


Sect.  2. 
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CHAPTER  II. 

ON    ACQUISITION    OF    EASEMENTS. 

Chap.  n.  The  subject  of  the  present  chapter  is  the  different  modes 
by  which  easements  may  be  created  and  acquired ;  and, 
following  the  same  order  as  before,  the  several  modes  of 
acquisition  as  they  relate  to  easements  generally  will  be 
considered  first,  and  afterwards  the  principles  of  law  which 
relate  to  the  modes  of  acquiring  easements  of  particular 
classes. 

Sect.  1. — 0)i  Acquisition  of  Easements  rjenemlhj. 
Sect.  1.  In  considering  the  acquisition  of  easements,  a  material 


Distinction      effect  of  the  distinction  between  Easements  and  Natm^al 
between  ease-  J^igjiits  is  to  be  noticed.     Easements  can  only  be  created 

inents  and  "  '' 

natural  and  Conferred  by  the  act  of  man,  whereas  Natural  Rights 

^^^    **■  are  incident  to  land,  and  to  them  the  owner  of  land  has 

as  much  right  as  he  has  to  the  land  itself,  without  the 
direct  intervention  of  human  agency — that  is,  without  any 
act  of  creation  and  gift  by  the  servient  owner,  and  without 
any  act  of  acquisition  on  his  own  part. 

The  act  of  As  a  matter  of  fact,  the  act  by  which  particular  ease- 

^resunTcT^^^^^  ments  are  created  and  acquired  in  many  cases  never 
really  takes  place,  but  is  merely  implied  ;  it  will  be  seen, 
however,  that  an  act  of  creation  is  never  implied  unless 
there  is  some  reason  arising  from  the  action  of  the 
parties,  or  from  siu-rounding  circumstances,  why  such  an 
act  should  be  implied,  and  why  it  should  be  supposed 
that  the  act  really  occun'ed,  although  no  evidence  of  its 
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occurrence  actually  exists,  and  altliough  perhaps  every-     Chap.  II. 
body  knows  full  well  that  it  never  did  take  place.     The  - ' 


theory  of  the  law  is  that  easements  are  always  created 
by  grant,  but  a  grant  of  the  right  will  often  be  implied 
"when  no  trace  of  the  making  of  such  a  grant  can 
actually  be  shown  ;  while,  on  the  other  hand,  no  grant 
can  be  implied,  unless  such  an  implication  is  rendered 
reasonable  by  surrounding  circumstances,  or  the  acts  of 
the  parties.  At  first  sight  it  may  appear  unreasonable 
and  absurd  that  the  law  should  permit  such  important 
rights  as  easements,  which  operate  so  detrimentally 
against  the  servient  estate,  to  rest  on  no  sounder  base 
than  a  grant  which  is  implied  or  an  act  which  is  pre- 
sumed, but  in  practice  it  has  been  found  necessary  for 
the  quieting  of  titles  and  prevention  of  strife,  as  well  as 
for  the  maintenance  of  valuable  interests  which  must 
otherwise  cease,  to  stamp  usages  as  rights  which  have 
been  nothing  but  encroachments  and  a  succession  of 
trespasses.  The  implication  or  presumption  of  grants  is 
one  of  those  fictions  of  the  law  to  which  the  wisdom  of 
our  ancestors  gave  birth  when  pressed  with  the  difiiculty 
of  accounting  for  usages  which  were  claimed  "as  of 
right,"  but  which  they  knew  full  well  had  always  been 
wrong,  and  the  value  of  the  fiction  has  proved  so  great 
that  it  has  withstood  the  ravages  of  time  and  almost  the 
reforming  hand  of  the  legislature. 

For   all   practical   purposes   there   are   five   modes  by  Modes  of 

,.,  ,  ^-  !•  •  1      T     0  L        T       •    ^  1.      creation  and 

which  easements,  as  distinguished  irom  natural  riglits,  acquisition  of 
may  be  created  and  acquired  :  they  are — 1.  By  grant  easements, 
or  covenant  ;  2.  By  virtue  of  an  Act  of  Parliament  ; 
3.  Under  a  devise;  4.  By  prescription;  5.  Under  a  cus- 
tom. Theoretically,  it  is  a  question  whether  all  these 
modes  of  acquisition  are  not  identical — that  is,  whether 
the  acquisition  does  not  in  each  case  take  effect  from 
a  grant  by  the  servient  owner,  either  express  or  implied ; 
and  in  support  of  this  theory  it  is  to  be  remarked  that 
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Ohap.  II.     Lord  Cairns,  L.J.,  when  speaking  of  the  power  claimed 
^^  '    '       by  a  railway  company  under  an  Act  of  Parliament  to  set 
out  a  footpath  over  land  it  did  not  possess,  said  {a)  : — 
"  I  will  assume,  in  the  first  place,  that  that  is  a  correct 
expression,  and  that  the  object  is  to  create  what  is  pro- 
perly termed  an  easement  over  the  land;  but  assuming 
that  to  be  so,  it  appears  clear  that  to  create  an  easement  over 
land  you  must  possess  the  ownership  of  the  land.     Ever// 
easement  has  its  origin  in  a  grant  express  or  implied.     The 
person  who  can  make  that  grant  must  he  the  owner  of  the 
land.     A  railway  company  cannot  grant  an  easement  over 
the  land  of  another  person.     They  may  grant  an  easement 
as  soon  as  they  become  proprietors  of  the  land,  but  not 
until  they  become  such  proprietors.     They  must  own  the 
servient  tenement  in  order  to  give  an  easement  over  the 
servient  tenement."     The  same  principle  was  expressed  by 
Kekewich,  J.,  in  the  case  of  The  London  and  North  Wes- 
tern Railway  Company  v.   Evans  {h).     The   question  was 
whether  the  railway  company  was  entitled  to  support  for 
a  canal  from  coal  of  the  defendant  without  paying  com- 
pensation, under  an  Act  of  Parliament.     The  learned  judge 
said : — "  The  instrument  to  be  construed  here  is  the  Act 
of  George  II.,  which  although  proceeding  from  the  Legis- 
lature,   as   paramount    authority,  and   not  directly   from 
the  proprietors  of  the  soil,  must,  I  think,  be  read  as  equi- 
valent to  a  grant  hy  the  latter ;  and  my  task  is  to  deter- 
mine what  passed  from  them  to  the  undertakers,  and  on 
what  terms."     Even  though,  therefore,  a  right  of  way  or 
other  easement  were  conferred  by  Act  of  Parliament,  it  is 
questionable  whether  it  is  not  in  the  eye  of  the  law  created 
and  given  by   an  implied  grant  of  the   servient  owner. 
So,  again,  in  the  case  of  an  easement  claimable  under  a 
custom,  the  question  may  be  asked  whether  the  easement 
is  not,  in  point  of  law,  deemed  to  have  been  conferred  by 

(r/)     lianyeley    v.     Midland      313. 
Railway    Company,   L.   E.,    3  (^)  L.E.,  (1892)2Ch.p.443; 

Ch.  Ap.  p.  310 ;  37  L.  J.,  Ch.      02  L.  J.,  Ch.  p.  5. 
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presumed  grant  of  tlie  servient  owner,  to  which  grant  the     Chap.  II. 

dominant  owner  is  legally  entitled  under  the  custom.     To  'z — L_L 

bear  this  out  it  may  be  mentioned  that  it  appears  from  the 
case  of  Gavcd  v.  Martin  (c)  that  tin-streamers  in  Cornwall 
have,  by  the  custom  of  the  county,  a  right  to  the  free  use 
of  the  water  over  the  whole  of  the  district  within  their 
tin-bounds,  and  that  they  claim  the  right  not  only  to 
use  the  water,  but  to  divert  it  into  other  streams.  These 
rights  are  undoubtedly  easements,  and  they  are  claimed 
under  a  custom.  In  the  case  of  Irin/i/  v.  Stockcr  {d)  the 
same  rights  were  again  under  consideration,  and  were  not 
then  alleged  to  be  customary  rights,  but  were  decided  to 
be  rights  created  by  implied  grant,  such  grant  being 
presumed  after  long  enjoyment  to  have  been  made  by  the 
owner  of  the  adjoining  land  to  the  owner  of  the  ground 
under  which  the  mine  was  excavated.  These  cases, 
therefore,  taken  together,  seem  to  show  that  though  an 
easement  may  as  a  matter  of  form  be  claimed  under  a 
custom,  they  are  in  the  eye  of  the  law  conferred  by 
implied  grant. 

These  instances  render  it  somewhat  doubtful  whether  ease- 
ments can  be  created  and  acquired  otherwise  than  by  grant, 
express  or  implied ;  for  it  will  be  seeu  hereafter  that  in  the 
remaining  case — viz.,  acquisition  by  prescription— a  grant 
is  always  implied,  and  that  a  device  by  will  is,  in  fact,  an 
actual  grant.  But  as  this  is  mere  theory,  and,  it  is  con- 
ceived, of  no  practical  value,  easements  will  be  treated  in 
this  work  as  capable  of  creation  and  acquisition  by  the  five 
distinct  means  already  mentioned,  and  it  may  be  taken 
as  a  fact  that  in  whatever  manner  an  easement  may 
be  called  into  existence,  the  right,  when  established,  is 
essentially  the  same  as  well  as  the  legal  incidents  belonging 
to  it  (e) . 

(c)  34  L.  J.,   C.  P.  p.    354  ;  (e)    3IasoH    v.    Shreirsburi/ 
19  C.  B.,  N.  S.  732.  and  Hereford   Itailway    Com- 

[d]  L.  E.,    1  Ch.  Ap.  396  ;  pamj,  per  Cockburn,   C.J.,    40 
35  L.  J.,  Ch.  467.  L.  J.,  Q.  B.  p.  297. 
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Sect.  1. 

Easements 
must  be 
created  by 
deed,  actual 
or  presumed. 


Breach  of 
contract  for 
an  easement 
not  under 
seal. 


Easements  being  incorporeal  rights  are  subject  to  the 
rule  which  is  binding  in  all  other  cases  of  incorporeal 
rights :  viz.,  that  they  can  only  be  created  by  deed — that 
is,  by  deed  actually  executed,  or  presumed  to  have  been 
executed.  Easements,  unless  originating  under  an  Act  of 
Parliament,  a  custom  or  a  will,  cannot  be  created  by 
writing  not  under  seal ;  but,  as  already  stated,  the  theory 
seems  to  be  that  in  all  cases  a  grant  by  deed  is  to  be 
presumed.  The  doctrine  that  things  corporeal  lie  in 
livery,  but  incorporeal  rights  in  grant,  has  been  recognised 
at  law  from  the  earliest  times  (/),  and  the  rule  that 
easements  can  only  be  created  by  deed  of  grant  has  been 
affirmed  in  many  decisions  of  later  years.  If  authority 
for  this  proposition  is  required,  the  words  of  Bayley,  J., 
in  the  case  of  HeicUns  v.  Shijyimm  {g),  may  be  quoted  : — 
"  A  right  of  way,  or  a  right  of  passage  for  water  (where 
it  does  not  create  an  interest  in  the  land),  is  an  incor- 
poreal right,  and  stands  upon  the  same  footing  with 
other  incorporeal  rights,  such  as  rights  of  common,  rents, 
advowsons,  &c.  It  lies  not  in  livery,  but  in  grant ;  and 
a  freehold  interest  in  it  cannot  be  created  or  passed 
(even  if  a  chattel  interest  may,  which  I  think  it  cannot) 
otherwise  than  by  deed ; "  and,  after  citing  numerous 
authorities,  the  learned  judge  continued : — "  Upon  these 
authorities  we  are  of  opinion  that,  although  a  parol 
licence  might  be  an  excuse  for  a  trespass  till  such 
licence  were  countermanded,  that  a  rUjht  and  title  to 
have  passage  for  the  water,  for  a  freehold  interest, 
required  a  deed  to  create  it,  and  that,  as  there  has  been 
no  deed  in  this  case,  the  present  action,  which  is  founded 
on  a  right  and  title,  cannot  be  supported." 

It  has  been  contended  that  as  an  easement  cannot  be 
created  otherwise  than  by  deed,  an  agreement  for  an  ease- 


(/)  Co.  Litt.  9  a,  and  42  a. 

Ig)  5  B.  &  C.  p.  229.  See 
also  Cocke}-  v.  Cowper^  1  C, 
M-    &  B.    418.     Fentiman  v. 


Smith,  4  East,  107.  May  field 
V.  Rohinson,  7  Q.  B.  486, 
The  Duke  of  Somerset  v.  Fog^ 
loell^  5  B.  &  C.  875. 
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ment  not  under  seal  is  altogether  void,  and  that  no  action     Chap.  II. 

will  lie  for  breach  of  the  agreement.     This,  however,  is  ' 

not  so,  for  an  action  may  be  maintained  for  breach  of  a 
written  contract  for  an  easement,  although  no  easement 
is  actually  created  by  the  writing.  That  this  should  be 
so  is  only  reasonable.  An  agreement  for  an  easement 
may  well  be  compared  with  an  agreement  for  a  lease ; 
for  though  such  a  document,  not  being  under  seal, 
may  be  void  as  a  lease,  yet  it  is  valid  as  an  agreement, 
and  can  be  enforced.  "  I  have  been  unable  to  see,"  said 
Erie,  C.  J.  {//),  "  any  of  the  difficulties  which  my  learned 
brothers  have  found  in  reference  to  the  authorities.  It 
appears  to  me  to  be  merely  a  question  whether,  when  a 
party  to  a  contract  has  broken  his  promise,  an  action  will 
lie  against  him  for  such  breach.  Hill  agreed  with  Lewis 
that  Lewis  might  dig  and  carry  away  cinders  from  a 
cinder  tip  of  Hill's,  but  when  Lewis  went  to  take  them 
it  appears  that  there  was  no  possibility  of  his  getting 
them.  ...  I  should  feel  •  more  embarrassed  if  I  had  to 
go  into  the  cases  which  have  been  referred  to  by  both 
sides  during  the  argument  with  reference  to  an  interest 
passing  in  the  land  under  this  contract ;  but  in  the  view 
I  take  of  it,  as  an  action  for  breach  of  a  promise  made 
for  a  good  consideration,  this  is  unnecessary."  Though, 
therefore,  an  action  will  lie  for  breach  of  such  an  agree- 
ment, one  distinction  between  the  interest  created  by  the 
agreement  and  an  easement  must  not  be  overlooked. 
The  agreement  created  no  interest  in  the  soil  which 
would  pass  with  a  dominant  tenement,  if  there  had  been 
one,  to  another  person  as  appurtenant  to  it ;  it  was  a 
mere  personal  agreement :  no  easement,  or  right  in  the 
nature  of  an  easement,  had  been  granted  by  the  agreement. 
So,  it  is  presumed,  if  an  owner  of  land  were  to  agree, 
by  a  document  not  under  seal,  with  the  owner  of  a  field 

(h)  Smart  V.  Jones,  SSJj.  J.,       on   appeal,   L.  E.,  11    Ch.   D. 
C.  P.  154.     See  also  Allen  v.      790;  48  L.  J.,  Ch.  611. 
Seckham,  47  L.  J,,  Ch.  742 ; 
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Chap.  II. 
Sect.  1. 


that  tlio  latter,  bis  lieirs  and  assigns,  being  owners  of  the 
field,  sbould  have  a  rigbt  of  way  over  bis  land  to  tbe 
field,  no  easement  but  a  mere  personal  rigbt  would  be 
created,  wbicb  would  in  time  terminate,  and  for  breacb  of 
wbieb  agreement  no  action  for  obstruction  of  a  rigbt  of 
way  would  lie,  but  only  an  action  for  breacb  of  contract. 
Possibly,  however,  in  such  a  case,  as  it  would  have  been 
the  manifest  intention  of  the  parties  to  create  an  ease- 
ment, the  Court  might  decree  that  a  proj)er  grant  of  an 
easement  should  be  made. 


Parol  agree- 
ment : — 
Statute  of 
Frauds, 


In  the  case  of  Mcllaitus  v.  Cooke  {i),  which  was  an 
action  relating  to  a  parol  agreement  about  the  rebuilding 
of  some  premises,  including  a  party  wall,  whereby  an 
easement  of  light  would  be  conferred  on  both  the  plaintiff 
and  the  defendant  for  their  respective  buildings,  the 
question  arose  whether  a  contract  for  an  easement  is 
such  a  contract  relating  to  an  interest  in  land  as  to  be 
within  the  meaning  of  the  4th  section  of  the  Statute 
of  Frauds ;  and  a  further  question  arose  whether  the 
plaintiff,  who  had  executed  his  part  of  the  agreement, 
could  obtain  an  injunction  to  restrain  the  defendant  from 
building  otherwise  than  according  to  the  agreement, 
and  so  as  not  to  give  him  the  amount  of  light  he  was 
entitled  to  thereunder.  The  equitable  rule  as  to  part  per- 
formance was  very  fully  considered  by  the  learned  judge, 
Kay,  J.,  and  with  reference  to  the  subject  now  under 
consideration,  his  lordship  was  of  opinion,  though  there 
bad  been  considerable  diversity  of  judgment  before,  that 
although  an  easement  is  not  an  interest  in  land,  the 
statute  should  be  held  to  apply,  and  also  the  equitable 
rule  in  cases  of  part  performance. 


Licences.  While   considering   the   various   modes   of    acquisition 

of  easements,  and  before   passing  on  to  particular   con- 


(0  L.  E.,  35  Ch.  D.  681  ;  .50  L.  J.,  Ch.  662. 
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sideration  of  them,  some  notice  ought  to  be  taken  of  Chap.  II. 
licences  in  the  nature  of  easements,  and  the  means  by  . — '. — 1_^ 
which  they  may  be  acquired. 

A  mere  licence  in  the  natm^e  of  an  easement  may  be  Grant  of 

,    .  1  1  •  1  •     •  1  1         licences  by 

acqmred  m  any  way  by  which  permission  can  be  nnder-  parol, 
stood  to  have  been  given,  and  whether  there  is  any 
writing  in  existence  to  prove  the  grant  or  not.  The  case 
of  Heivlins  v.  SJiippam,  already  referred  to,  shows  that 
such  an  interest  may  be  created  by  word  of  mouth 
only,  and,  though  it  is  scarcely  necessary  to  cite  them, 
there  are  other  authorities  to  the  same  effect  {j). 
So,  also,  there  are  authorities  to  show  that  licences  can 
be  given  by  deed  as  well  as  by  writing  not  under  seal. 
If  licences  can  be  conferred  by  word  of  mouth  only,  it 
hardly  requires  demonstration  that  they  may  be  conferred 
by  writing ;  but  it  may  be  asked,  if  a  licence  in  the  nature 
of  an  easement  is  given  by  deed,  in  what  respect  does 
the  interest  granted  differ  from  an  easement,  and  is  not 
the  interest  conferred  really  an  easement  ?  Although 
the  interest  is  conferred  by  deed,  it  may  only  be  a  licence 
that  the  grantee  acquires,  but  whether  it  is  so  depends 
upon  the  words  employed  in  the  deed.  The  nature  of 
licences  is  very  clearly  explained  in  the  judgment  of  the 
Court  of  Exchequer  in  the  case  of  Wood  y.  Ledbitfc)'  [k), 
and  it  will  be  seen  from  that  judgment  that  mere  licences 
may  be  given  by  deed,  as  well  as  by  writing  not  under 
seal  or  by  word  of  mouth,  for  it  is  there  said : — "  But  sup- 
pose the  case  of  a  j^arol  licence  to  come  on  any  land,  and 
there  to  make  a  watercourse  to  flow  on  to  the  land  of  the 
licensee.  In  such  a  case  there  is  no  valid  grant  of  the 
watercoui'se,  and  the  licence  remains  a  mere  licence,  and 
therefore  capable  of  being  revoked.     On  the  other  hand, 

(j)  Fentiman    v.   Smith,   4  M.  &  R.  418. 
East,    107.     Liggins  v.   Inge,  (k)   13   M.    &  W.    838;   14 

7  Bing.  682;  9   L.  J.,   C.'P.  L.  J.,  Exch.  161. 
202.      Cocker  v.  Coivjicr,  1  G., 
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Chap.  II.     if  such  a  licence  were  granted  by  deed,  then  the  question 
! — '. —  would   be,   on  the  construction  of   the  deed,  whether  it 

amounted  to  a  grant  of  the  watercourse,  and  if  it  did,  then 

the  licence  would  be  irrevocable." 


acquiescence 


Implied  from  Licences  may  also  be  implied  from  the  passive  acqui- 
escence of  the  grantor  in  the  act  of  the  licensee ;  and 
in  many  instances,  when  the  acquiescence  would  not 
be  sufficient,  or  of  such  a  character  as  to  support  a 
defence  of  leave  and  licence  in  an  action,  it  would  be 
sufficient  to  entitle  the  quasi-lioensee  to  the  equitable 
assistance  of  the  Court  to  restrain  interference  with  the 
enjoyment  of  the  privilege.  In  Da  vies  v.  Arars/uili{l), 
which  was  an  action  for  obstruction  of  light  and  for 
removing  support,  it  was  pleaded  on  equitable  grounds 
that  the  plaintiff  acquiesced  in  the  acts  of  which  com- 
plaint was  made  ;  and  Willes,  J.,  said :  "  The  plea,  as 
pleaded,  seems  to  set  up  either  that  the  plaintiff  actually 
gave  leave  for  the  acts  to  be  done  whereby  the  injury  was 
caused,  or  that  he  conducted  himself  in  such  a  manner  as 
that  a  reasonable  man  would  conclude  from  his  conduct 
that  he  did  give  that  consent  which  is  not  expressly 
proved  to  have  been  given.  The  conduct  sometimes 
amounts  to  an  estoj^pel,  and  is  such  evidence  of  leave  and 
licence  as  cannot  be  controverted  by  the  person  so  eon- 
ducting  himself."  This  was  so  in  the  case  of  The  Roehdak 
Canal  Co.  v.  King  (m),  which  was  a  suit  by  the  plaintiffs 
for  an  injunction  to  restrain  the  defendant  from  taking 
water  from  their  canal  for  the  purpose  of  generating 
steam  in  his  engine.  The  practice  of  taking  water  for 
this  jourpose  had  continued  for  many  years,  and  it  was 
sworn  on  the  part  of  the  defendant  that  when  his  mills 
were  built,  express  notice  was  given  to  the  canal  company 

(0   10  C.  B.,  N.  S.  697;  31  Houghton,  27  Beav.  425;   28 

L.  J.,  C.  P.  61.  L.     J.,     Ch.     473.       Bankart 

(m)  2  Sim.,  N.   S.   78 ;  20  v.    Tennant,    L.    E.,    10   Eq. 

L.  Jm   Ch.  675,     Banhirt  v.  141. 
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of  an  intention  to  make  a  communication  with  tlie  canal     Chap.  II. 
in  order  to  draw  water  from  it  for  tlie  purpose  of  gene- '. — \ — . 


rating  steam,  and  that  the  servants  and  agents  of  the 
company  superintended  the  laying  down  of  the  pipes, 
and  were  aware  of  the  uses  to  which  they  were  to  be 
applied,  and  made  no  objection.  "  Now,  unquestionably, 
if  this  be  true,"  said  Lord  Cran worth,  Y.-C,  in  his  judg- 
ment, "the  plaintiffs  can  have  no  relief  in  this  Court. 
Such  conduct,  even  if  it  be  not  sufficient  to  sustain  a  plea 
of  leave  and  licence  in  bar  to  an  action,  certainly  inca- 
pacitated the  plaintiffs  from  obtaining  any  assistance  in  a 
court  of  equity." 

In  some  instances,  also,  licences,  like  easements,  may  implied  from 
be  acquired  by  grant  implied  from  surrounding  circum-  circum-     ° 
stances,    as    without   them   some   right,    or    the    benefit  stances. 
of    some   agreement,   may   be    incapable    of    enjoyment, 
and  it  must  have  been  intended  that  such  licences  should 
have  been  given.     An  instance  of  this  occurred  in  the 
case  of  Heuitt  y.  Is]inm{n).     In  that  case  an  agreement 
for  letting  land  had  been  made,  and  the  following  clause 
was    inserted  : — "  All    the    hedges,   trees,   thorn-bushes, 
fences,  with  the  lop  and  top,  are  reserved  to  the  land- 
lord."    To  an  action  for  trespass  against  the  landlord  for 
breaking  and  entering  the  land  and  drawing  the  trees 
over  it,  the  defendant  pleaded  leave  and  licence,  and  it 
was  held  that  the  reservation  in  the  agreement  afforded 
evidence  of  leave  and  licence,  so  that  the  plea  was  proved. 

ACQUISITION  OF  EASEMENTS  BY  GRANT. 

Taking  the  several  modes  by  which  easements  may  be  Acquisition 
acquired  to   be   five   in    number,    as    above    mentioned,  express' or 
the    first    of   them   is    acquisition    by    Gtrant.      It   has  implied, 
already  been  explained  that  easements,  being  incorporeal 
rights,  can  only  be  granted  by  deed,  and  that,  though  in 

(n)  21     L.    J.,    Exch.     35.       17.     UforcVs  case,  11   Coke's 
Foster  V.  S'pooner,  Cro.  Eliz.       Rep.  47. 
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Chap.  IT. 
Sect.  1. 


many  cases  no  deed  can  be  shown  to  have  been  executed 
in  fact,  or  actually  to  have  existed,  yet  tliat,  under  certain 
circumstances,  it  will  be  presumed  by  the  law  that  there 
was  a  deed  by  which  the  right  was  created,  and  that  from 
accident  or  loss  the  deed  cannot  be  produced ;  and  there 
are  other  circumstances  under  which  a  grant  will  be 
implied  when  the  law  will  infer  that  a  person  must  have 
intended  to  grant  a  particular  right  to  render  some  actual 
and  existing  grant,  or  some  property  granted  by  him, 
beneficial.  In  such  cases  the  grant  is  said  to  be  implied 
or  presumed. 

Though  there  arc  many  circumstances  under  which 
easements  cannot  be  acquired  by  the  other  recognised 
means  by  which  they  may  be  created,  there  are  scarcely 
any  under  which  they  cannot  be  acquired  by  grant. 
There  is,  however,  one  exception  even  to  the  power  of 
creating  an  easement  by  grant,  which  has  been  mentioned 
already — namely,  that  a  new  species  of  easement  cannot 
be  created  so  as  to  become  appurtenant  to  land,  although 
a  grant  of  such  a  right  is  perfectly  good  against  the 
grantor  (o). 


Acquisition 
by  covenant, 
express  or 
implied. 


A  grant  is  a  means  of  conferring  some  power  or  right 
of  an  active  character  on  a  person,  such  as  a  power  or  right 
to  come  upon  the  grantor's  land,  to  w^alk  over  it,  or  to 
dig  in  it,  or  to  conduct  w^ater  over  it,  or  to  draw  water 
from  it.  It  is  a  means  of  giving  something  to  a  person, 
but  it  is  not  the  means  by  which  a  person  can  abridge 
his  own  natural  or  possessory  rights  in  or  powers  over  his 
own  land,  and  restrict  himself  from  doing  something 
on  his  own  land  which  he  otherwise  lawfully  might 
do.  Thus,  if  a  person  wished  to  bind  himself  not  to 
build  on  his  own  land,  or  not  to  remove  support  by 
digging  out  the  minerals  under  it,  or  not  to  stop  the 
flow  of    a    stream,   or    not   to    obstruct   the   light   and 


(o)  See  ante,  p.  28. 


ACQUISITION  ]?Y  GRANT.  127 

air,  he  could  not  do  so  by  making  a  grant ;  his  course  Chap.  II. 
would  bo  to  make  a  covenant  with  the  person  he  intended  ^^  '  ' 
to  benefit  not  to  do  these  acts.  Taking,  therefore,  these 
acts  and  restrictions  to  liberty  as  illustrations,  it  will  be  seen 
that  easements  divide  themselves  into  two  distinct  classes  ; 
one  class  consists  of  positive  acts  which  are  to  be  executed 
on  the  land  of  the  grantor  by  the  person  to  whom  the 
right  to  commit  them  is  to  be  given,  while  the  other 
class  consists  of  rights  to  prevent  the  grantor  from  doing- 
something — in  the  last  case  both  the  grantor  and  the 
grantee  are  to  be  passive,  and  the  right  is  of  a  negative 
character.  If  the  nature  of  the  various  kinds  of  ease- 
ments be  considered,  it  will  be  at  once  obvious  that  every 
easement  belongs  to  one  or  the  other  of  these  two  classes 
— positive  or  negative  (/)).  Aright  to  an  uninterrupted 
flow  of  air,  light,  or  water,  is  not  a  right  to  do  somethino- 
on  another's  land,  but  that  somebody  else  shall  not 
obstruct  the  air,  the  light,  or  the  water,  as  the  case  may 
be ;  it  is  a  negative  right  or  easement.  So  a  right  to 
support  is  not  a  right  to  do  something  on  the  servient 
tenement,  but  it  is  a  negative  right  that  the  servient 
owner  shall  not  remove  the  means  of  support  of  the 
dominant  tenement ;  and,  on  the  other  hand,  a  right  of 
way,  or  a  right  to  draw  water,  or  a  right  to  dig  in  another's 
soil,  are  positive  rights  or  easements  entitling  the  domi- 
nant owner  to  do  some  positive  act  on  the  servient  estate. 
It  is  not,  therefore,  strictly  correct  to  say  that  all  ease- 
ments lie  in  grant  or  must  be  created  by  grant,  or  in ' 
every  case  of  presumption   that  a  grant   is   to  be  pre- 

(p)  In  A7iffiisY.  Balfon,  li.  ing  is   an   easement;   and  I 

E.,  6  App.  Cas.  740  ;  50  L.  J.,  agree  with  Mr.  Justice  Lind- 

Q.B.  689,  the  Lord  Chancellor  ley  and   Mr.   Justice   Bowen 

objected    to    the    expression  that  it   is  both   scientitically 

"negative"  being  applied  to  and  practically  inaccurate  to 

the  easement  of  support.    He  describe  it  as  one  of  a  merely 

said,  "I  think  it  clear  that  negative  kind."    His  lordship 

any  such  right  of  support  to  then  gave  his  reasons, 
a  building  or  part  of  a  build- 
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Chap.  II.     sumed,  though  these  are  common  phrases ;  for  in  every 

^^  •    •       instance  of  a  negative  right  or  easement  it  is  not  a  grant 

that  has  been  made  or  that  is  to  be  presumed,  but  a 

covenant  by  tlie  servient  owner  not  to  do  something  on 

his  own  land  for  the  benefit  of  the  dominant  owner  (q). 

Though  there  is  this  distinction  between  positive  and 
negative  easements,  it  is  not  in  practice  a  distinction  of 
much  importance ;  for,  whether  an  easement  has  been 
conferred  by  a  grant  or  by  means  of  a  covenant,  the 
incidents  and  principles  of  law  are  the  same  when  once 
the  right  has  come  into  being.  It  is,  therefore,  needless  to 
incumber  this  work  with  the  frequent  repetition  of  the 
word  covenant  as  well  as  grant,  and  the  latter  will  be  used 
as  including  a  covenant  when  the  easement  is  negative. 

The  next  subject  for  consideration  is  the  various  circum- 
stances in  which  easements  can  be  acquired  by  grant,  or 
under  which  a  grant  will  be  implied. 

The  relation  of  landlord  and  tenant  is  one  which  fre- 
quently gives  rise  to  questions  as  to  easements.  It 
is  an  old  and  well-known  principle  that  a  tenant  cannot 
acquire  an  easement  in  land  belonging  to  his  lessor  by 
prescription  at  common  law,  even  though  the  land  is  in 
the  occupation  of  another  tenant ;  but  there  is  no  reason 
why  an  owner  of  land  should  not  grant  any  privilege  he 
pleases  to  a  tenant,  or  why  an  occupier  of  land  should  not 
grant  a  limited  interest,  or  a  mere  incorporeal  right  in  his 
soil,  to  another  person,  to  continue  during  his  holding,  or 
for  any  shorter  period,  unless  he  is  restrained  from  so  doing 
by  private  arrangement  with  his  landlord  (>•).  Should  a 
grant  be  made  by  a  tenant,  it  is  not  of  course  in  his  power 
to  bind  his  landlord  by  it,  and  a  grant  in  excess  of  his 
interest  will  be  void  as  to  the  excess. 

Derogation  The  principle  that  a  man  may  not  derogate  from  his 

b^p-eventing  own  grant  is  one  of  considerable  importance  with  regard 

an.  easement. 

{q)  Hall  v.  Lichfield  Breto-  (r)  Larcje  v.    Pitt,    Peake, 

ery  C'o??yj««?/,  49L.  J.,Ch.  655.      Ad.  Ca.  152. 


Landlord 
and  tenant. 
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to  easements,  for  it  frequently  happens  tliat  it  would  be  Chap.  II. 
an  act  in  derogation  of  a  grant  to  stop  the  user  of  an 
easement  which  has  not  in  fact  been  granted  to  one  who 
claims  it ;  and  as  the  law  will  not  allow  a  landowner  to 
prevent  that  enjoyment,  an  easement  is  thus  practically 
acquired,  although  no  express  grant  of  the  easement  has 
been  made.  The  case  of  PoppIeu-cU  v.  Ilodkinsoii  (s) 
was  an  action  for  removing  support  received  from  under- 
ground water  by  draining  land.  It  was  said  in  the 
Exchequer  Chamber  that  there  is  nothing  at  common 
law  to  prevent  an  owner  of  land  draining  it  if  he  desires 
to  do  so,  though  it  may  happen  that  where  a  person 
grants  land  to  another  for  a  special  purpose — as,  for 
instance,  for  building — the  law  will  prevent  the  grantor 
draining  his  own  adjoining  land  if  the  draining  would 
have  the  effect  of  rendering  the  land  granted  less  fit  for 
the  purpose  than  it  otherwise  would  have  been ;  the  law 
so  restrains  his  freedom  simply  on  the  ground  that  the 
grantor,  if  permitted  to  drain  and  thereby  remove  the 
support  necessary  for  the  buildings,  would  derogate  from 
his  own  grant.  So  where  a  landowner  grants  a  lease  of 
upper  strata  of  coal,  reserving  to  himself  and  his  lessees 
the  right  of  working  strata  below,  he  cannot  by  such 
working  endanger  the  upper  strata  either  by  removal 
of  necessary  support  or  by  causing  flooding.  "  In  my 
opinion,"  said  Kay,  J.,  "  such  a  getting  of  coal  from  the 
underlying  seams  as  would  destroy  the  barrier  or  let  the 
water  through  in  considerable  quantity  would  be  improper, 
as  a  derogation  from  the  grant  "  ;  and  Jessel,  M.R.,  said, 
when  the  case  was  before  the  Court  of  Ajipeal : — "  Now 
it  is  quite  plain  that  the  grantor  in  a  grant  in  fee,  d  for- 
tiori that  the  lessor  in  a  lease,  cannot  derogate  from  his 
own  grant.  If,  therefore,  he  has  granted  two  mines  or 
two  veins  or  seams  of  coal,  he  has  no  right  by  working 

(5)  L.  E.,  4  Exch.  248 ;  38       Grosvctior  Hotel  Company  v. 
L.   J.,   Excii.    126;    see    also      ^ffm?7ifoM,  63  L.  J.,  Q.  B.  661. 

G.  K 
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Chap.  II.     seams  below  to  let  down  those  veins  or  seams"  (i*).     The 
Sect.  1.       Q^QQ^^  Qf  the  grant  was  to  give  also  a  right  of  support,  as 


the  removal  of  the  support  would  have  destroyed  the 
subject  of  the  grant,  and  therefore  have  been  an  act  in 
derogation  of  the  grant.  On  the  same  principle,  if  a  man 
sells  a  house  in  which  there  are  windows  overlooking  the 
adjoining  land,  which  he  retains,  he  cannot  afterwards 
build  on  the  land  in  such  a  manner  as  to  darken  the 
■windows,  for  when  granting  the  house  he  is  presumed 
also  to  have  granted  a  right  to  light  for  the  windows, 
and  it  would  be  an  act  in  derogation  of  his  implied  grant 
if  he  were  allowed  to  prevent  the  light  coming  to  them  (») . 
And  if  he  sells,  or  lets  on  lease,  buildings  for  trade  in 
timber,  and  the  free  access  of  air  is  necessary  for  the  drying 
of  the  timber,  he  cannot  build  on  the  adjoining  land  in 
such  a  way  as  to  obstruct  the  access  of  the  au*  (r). 

Estoppel  from  Easements  may,  also,  sometimes  be  acquired  from  the 
easement.  circumstance  of  the  servient  owner  being  estopped  from 
denying  a  right  to  the  enjoyment  of  them — for  instance,  a 
person  who  without  title  to  the  servient  tenement  professes 
to  grant  an  easement  will  be  estopped  from  denying  the 
right  to  such  an  easement  if  he  subsequently  acquires  the 
fee  in  the  servient  tenement  and  thus  attains  a  position 
enabling  him  to  make  the  necessary  grant  {x) .  So  where 
a  lease  of  a  piece  of  land  was  granted,  and  the  land  was 
described,  among  other  particulars,  as  "  bounded  on  the 
east  and  north  by  newly-made  streets,"  and  a  plan  was 

{t)   Mimdy  v.  Duke  of  Rut-  Ch.  505. 
larid,  L.  E.,  23  Ch.  D.  pp.  90,  (r)  AlditiY.  Latimer,  Clark, 

96.  Muirhead  and  Company,  L.  E., 

\u)   CouttsY.Gorham,lsioo.  (1894)  2  Ch.  437;  63  L.  J., 

&  Mai.  396.     Cox  V.  Matheivs,  Ch.  601. 

1  Vent.  239.     Palmer  v.  Flet-  {x)  Roichotham   v.    Wilson, 

cAer,  1  Lev.  122;  Sir  T.Raym.  ;je>-  Watson,   B.,    8   E.   &  B., 

87.     Palmer  Y.  Paul,  2  L.  J.,  p.  145  ;  27  L.  J.,  Q.  B.  p.  64. 

Ch.  154.     Mastery.  Hansard,  Roberts   v.    Karr,     1    Taunt. 

L.  E.,4Ch.D.  718;  46L.  J.,  495. 


Sect.  1. 
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indorsed  on  the  lease  whicli  showed  "  new  streets "  in  Chap.  II. 
those  positions,  and  it  appeared  in  evidence  that  when 
the  lease  was  granted  the  strips  of  land,  described  on 
the  plan  as  new  streets,  were,  on  the  east  a  piece  of 
waste  ground,  and  on  the  north  a  piece  of  land  indis- 
tinctly marked  out  as  a  street,  or  intended  street,  it  was 
held  that  the  lessor  was  estopped  by  his  deed  from 
denying  that  there  were  streets  or  ways  in  the  places 
indicated  in  the  lease.  The  lessee  had  built  the  houses 
he  had  covenanted  in  the  lease  to  build,  and  upon  which 
the  new  streets  were  intended  to  abut,  and  it  was  held 
that  though  no  public  streets  had  been  made,  the  lessee 
was  entitled  to  rights  of  way  over  the  places  where  the 
new  streets  were  indicated  by  the  lease  {y). 
•  In  Angus  v.  DaJton  (s),  Thesiger,  L.J.,  suggested  that 
there  is  an  estoppel  in  very  many  cases  of  prescription 
for  an  easement ;  for  as  a  grant  has  to  be  presumed 
after  twenty  years'  user  to  sustain  a  prescriptive  right, 
and  there  can  be  no  doubt  that  there  are  many  cases  in 
which  it  would  be  easy,  if  permissible,  to  resist  the 
presumption  by  direct  evidence  that  there  never  was  a 
grant,  there  must  be  some  principle  of  law  to  render 
such  evidence  inadmissible.  This  principle  is  estoj)pel, 
"  The  correct  view  upon  this  point  I  take  to  be  that  the 
presumption  of  acquiescence  and  the  fiction  of  an  agree- 
ment or  grant  deduced  therefrom  in  a  case  where  enjoy- 
ment of  an  easement  has  been  for  a  sufficient  j)ei'iod 
uninterrupted  is  in  the  nature  of  an  estoppel  by  conduct, 
which,  while  it  is  not  conclusive  so  far  as  to  prevent 
denial  or  explanation  of  the  conduct,  presents  a  bar  to 
any  simple  denial  of  the  fact  which  is  merely  the  legal 
inference  drawn  from  the  conduct." 


(y)  EspleyY.  Wilkes,  L.  E.,  L.  E.,  5  C.  P.  D.  376. 
7  Exch.  298  ;  41  L.  J.,  Exch.  (z)  L.  E.,  4  Q.  B.  D.  p.  173  ; 

241.     Harding   v.    Wilson,    2  48  L.  J.,  Q.  B.  p.  231 . 
B.  &  C.  96.     Brett  v.  Cloioser, 

k2 
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Chap.  II. 
Sect.  1. 

Grant  for  a 
limited  time. 


An  easement  mny  be  acquired  by  grant  for  any  period, 
either  permanently,  or  for  a  term  of  years,  or  until  the 
happening  of  a  particular  event ;  and  in  this  respect  an 
easement  acquired  by  grant  differs  from  an  easement 
acquired  by  prescription.  This  principle  hardly  needs 
proof,  but  there  are  various  cases  which  establish  the 
fact,  if  authority  is  requii-ed;  thus,  in  Davis  v.  Mor- 
gan {a),  a  grant  of  right  to  divert  water  from  a  river 
to  a  mill  for  ninety-nine  years  is  mentioned ;  and  in 
Large  v.  Piff  {b)  it  is  declared  that  one  tenant  can 
have  an  easement  in  land  of  his  lessor  occupied  by 
another  tenant  by  grant  from  the  latter,  although  such 
a  right  could  not  be  acquired  by  prescription. 


Acquisition  Easements  may  be  acquired  by  express  grant,  either 

Sant?"^^^^        tj  particular  description,  or  under  the  general  words  in  a 

deed  of  conveyance  {c) ,  or  on  transfer  of  land  under  the 

Conveyancing  and  Law  of  Property  Act,  1881,  without 

either  {d). 

Distinction  on  Jn  conveying  land  with  easements  by  deed,  it  will 
between^^^  readily  be  seen  that  there  is  a  great  difference  between 
easements  ap-  existiuff  easements  to  which  the  grantor  is  entitled  in  the 

purtenantand  „■,.-,  ii-i  j  •    i      j.i 

quasi-ea.se-  land  of  third  persons,  and  which  are  appurtenant  to  the 
land  then  being  conveyed,  and  (/?^rrs/-easements  which 
he  has  been  in  the  habit  of  using  in  land  of  his  own. 


ments. 


(a)  4  B.  &  C.  8. 

[b)  Teake,  Ad.  Ca.  152. 
See  also  Ardley  v.  St.  Pancras 
Guardians,  39  L.  J.,  Ch.  871. 
Beddingtony.  Atlee,  L.  R.,  35 
Ch.  D.  317  ;  56  L.  J.,  Ch.  655. 
Oakley  v.  Adatnson,  8  Bing. 
356.  Duke  of  Somerset  v. 
Fogwell,  5  B.  &  C.  875.  A 
right  of  way  cannot  be  dedi- 
cated to  the  public  for  a  term 
of    years    by   a    leaseholder. 

]Vood  V.    Veal,   5    B.  &  Aid. 


454.  This  point  was  ques- 
tioned but  not  decided  in  The 
Attorney- General  v.  The  Bi- 
phosphated  Guano  Company, 
L.  E.,  llCh.  D.  327;  49  L.  J., 
Ch.  68. 

(c)  An  agreement  under 
seal  for  the  use  of  a  way 
operates  as  a  grant  of  a  right 
of  way,  and  not  merely  as  a 
covenant  for  quiet  enjoyment. 
Holmes  V.  Seller.,  3  Lev.  305. 

{d)  44  &  45  Yict.  c.  41,  s.  6. 
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not  at  the  time  being  conveyed  (e).  The  former  are  Chap.  II. 
easements  ah-eady  created,  and  existing  in  the  character  ^^^^-  ^- 
of  easements  at  the  date  of  the  conveyance,  and  the  effect 
of  the  conveyance  is  merely  to  transfer  the  rights  of  the 
grantor  to  the  grantee  of  the  land  ;  but,  in  the  case  of  the 
^■^^rirs/- easements,  as  long  as  the  ownership  of  the  land  con- 
veyed and  the  land  retained  is  united  in  the  person  of  the 
grantor,  those  rights  are  not  easements  at  all,  but  merely 
proprietary  rights  which  the  owner  of  the  land  is  entitled 
to  enjoy  in  his  character  of  owner  and  as  a  part  of  the 
rights  incident  to  his  ownership  of  the  soil.  When  he, 
therefore,  by  conveying  the  land,  gives  the  easements  to 
the  grantee,  he  does  not  give  easements  already  existing, 
but  he  creates  new  rights  and  annexes  them  to  the  newly- 
made  dominant  tenement. 

If  an  o"v\Tier  of  land  is  entitled  to  an  easement  in  the  Express  grant 
land  of  another  person,  he  may,  on  conveying  his  own  aescription!^^ 
land,  expressly  convey  the  easement  also  by  particularly 
describing  it  in  the  deed  of  conveyance,  and  the  grantee 
of  the  land  will  become  entitled  to  it ;  and  so,  also,  an 
owner  of  land,  on  conveying  a  part  of  his  land,  may,  by 
particular  description,  give  the  grantee  of  the  part  a  right 
of  way  or  other  easement  over  the  j)art  reserved,  and  the 
grantee  will  likewise  become  entitled  to  that  easement. 
In  the  former  case  there  is  merely  an  assignment  of  an 
existing  easement ;  in  the  latter  there  is  a  grant  of  a 
newly-created  right. 

Instead  of  particularly  describing  the  easements  which  Express  grant 
vendors  intended  to  convey  or  grant  to  their  purchasers,  ^^ords. 
it  is  often  found  that  they  have   merely  employed   the 
general  words  which  used   to   be   commonly  inserted  in 
deeds  of  conveyance,  and  questions  of  some  nicety  have 
then   arisen,    and   may  still  frequently   arise,  as  to   the 

(e)  Morris  v.  Edgington^  3  Taunt.  24. 
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Chap.  II. 
Sect.  1. 


Provisions  of 
the  Convey- 
ancing Act, 
1881,  as  to 
' '  general 
•words." 


easements  to  wliicli  the  purchasers  are  entitled  under 
their  deeds.  It  is  under  these  circumstances  that  the 
distinction  hns  more  commonly  become  apparent  between 
easements  enjoyed  in  the  land  of  third  persons,  and  those 
qKasi-easemenis  which  the  vendor  has  been  accustomed 
to  use  in  that  portion  of  his  own  land  which  he  is  not  at 
the  time  conveying,  and  which,  not  being  really  easements, 
become  then  newly  created,  if  granted  at  all,  by  the  deed 
of  conveyance  (/) . 

A  great  change  in  the  whole  system  of  conveyancing 
was  introduced  by  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41).  Greneral  words  in  deeds 
of  conveyance  have  become  things  of  the  past,  and  (by 
sect.  6)  a  conveyance  of  land  is  to  be  deemed  to  include, 
and  by  virtue  of  that  Act  operates  to  convey  with  the 
land  (among  other  things)  all  ways,  water,  watercourses, 
liberties,  privileges,  easements,  rights  and  advantages 
whatsoever  appertaining,  or  reputed  to  appertain,  to  the 
land  or  any  part  thereof,  or  at  the  time  of  conveyance 


(/)  In  the  case  of  Wood  v. 
Saunders,  44  L.  J.,  Ch.  p.  520, 
Hall,  Y.-C,  speaking  of  the 
general  words  in  a  deed  of 
conveyance  and  the  value  to 
be  attached  to  them,  remarked 
that,  "It  was  said  that  in  the 
conveyance  which  was  after- 
wards made  there  were  a  great 
number  of  general  words  put 
which  are  unmeaning  and  in- 
sensible according  to  the  strict 
Hteral  rule  of  construing  every 
word  as  j)assing  something 
more  than  would  be  passed 
without  it.  It  was  said  that 
there  were  some  general  words 
put  in,  such  as  '  all  houses, 
outhouses,  buildings,  drains,' 
and  so  forth,  and  that  being 
put  in  you  ought  to  hold  that 


something  extra  passed,  be- 
cause all  those  would  pass 
without  being  enumerated. 
General  words  we  all  know 
are  almost  always,  if  not  al- 
ways, unmeaning ;  and  you 
can,  in  fact,  only  lay  hold  of 
them  to  sometimes  extend  the 
operation  of  an  instrument — 
as,  for  example,  to  easements 
which  have  become  extin- 
guished by  unity  of  seisin  or 
enjoyment,  or  in  some  other 
way.  They  have  no  opera- 
tion, and  the  only  wonder  is 
that  they  have  been  allowed 
to  remain  so  long  in  the  con- 
veyancers' pigeon-holes  to  be 
put  in  every  deed,  when  in 
truth  they  have  really  no 
meanins:  or  effect  at  all." 
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demised,  occupied  or  enjoyed  with,  or  reputed,  or  known  Chap.  II. 
as  part  or  parcel  of  or  appurtenant  to  the  land  or  any  part  ^^  '  ' 
thereof ;  and  a  conveyance  of  land  having  houses  or  other 
buildings  thereon  is  to  be  deemed  to  include,  and  by  virtue 
of  that  Act  operates  to  convey  with  the  land,  houses,  or  other 
buildings  (among  other  things),  all  ways,  passages,  lights, 
watercourses,  liberties,  privileges,  easements,  rights,  and 
advantages  whatsoever  appertaining,  or  reputed  to  apper- 
tain, to  the  land,  houses,  or  other  buildings  conveyed,  or 
any  of  them,  or  any  part  thereof,  or  at  the  time  of  the 
conveyance  demised,  occupied,  or  enjoyed  with,  or  reputed 
or  known  as  part  or  parcel  of  or  appurtenant  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof ;  and  a  conveyance  of  a  manor  is  to  be 
deemed  to  include,  and  by  virtue  of  that  Act  operates  to 
convey  with  the  manor  (among  other  things)  all  liberties, 
privileges,  and  easements  whatsoever  to  the  manor  apper- 
taining, or  reputed  to  appertain,  or  at  the  time  of  the 
conveyance  demised,  occupied,  or  enjoyed  with  the  same, 
or  reputed  or  known  as  part,  parcel,  or  member  thereof. 

These  provisions  only  apply  to  conveyances  made  after 
the  commencement  of  the  Act — that  is,  after  the  31st  of 
December,  1881 — so  that  the  questions  which  have  arisen 
in  past  times  as  to  easements  depending  upon  the  con- 
struction and  meaning  of  general  words  in  conveyances, 
may  still  arise  at  any  time  if  old  deeds  give  rise  to 
disputes.  The  remarks  which  follow  with  reference  to 
tliis  subject  are,  therefore,  as  material  now  as  if  the  Con- 
veyancing Act  had  not  been  passed.  It  is  possible  that 
the  same  questions,  or  many  of  them,  may  also  arise  with 
reference  to  conveyances  in  the  new  form  made  since 
the  Act  commenced;  for  though  general  words  are  now 
omitted  from  deeds,  still  they  are  implied  in  the  form 
above  set  out,  and  the  old  decisions  regarding  that  form 
of  words  must  be  just  as  applicable  now,  whether  those 
words  are  to   be   implied   under  the   Act   in   a    modern 
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Chap.  II.     conveyance,  or  are  to  be  actually  found  in  an  ancient 
J^^-       deed. 


Construction 
of  "  General 
Words,"  and 
exclusion  of 
implied 


words. 


"Appurte- 
nances ;" 
■what  would 
pass  by  the 
"word. 


What  would 
not  pass. 


It  is  now,  therefore,  proposed  to  consider  the  points 
which  have  arisen  with  regard  to  "  general  words  "  in  deeds 
before  the  Conveyancing  and  Law  of  Property  Act,  1881, 
came  into  operation ;  but  before  doing  so  it  may  be  re- 
marked that,  though  the  Conveyancing  Act  provides  for 
the  omission  of  general  words  from  conveyances,  there 
is  nothing  to  prevent  the  parties  to  a  deed  still  using 
them  if  they  please,  or  specially  excluding  the  words  to  be 
implied  under  the  Act ;  and  if  the  old  form  of  words  be 
used  such  general  words  would  modify  or  exclude  the 
words  supplied  by  the  Act  {g). 

All  easements,  properly  so  called,  to  which  a  land- 
owner has  a  right  in  the  soil  of  a  third  person,  would 
pass  to  a  grantee  of  the  land  under  the  general  words  of 
conveyance,  "  together  with  all  easements  and  appurte- 
nances "  ;  and  even  if  the  word  "  easements  "  were  omitted 
the  word  "  appurtenances "  would  be  sufficient  to  carry 
those  rights  {/i).  Easements  of  necessity  would  probably 
pass  to  the  grantee  of  land  without  any  general  words 
of  this  kind,  and  they  would  certainly  pass  under  the 
general  word  "  appurtenances"  (/). 

Those  qu/(si-easem.ents  which  never  existed,  or  which 
had  ceased  to  exist  as  easements  properly  so  called,  by 
reason  of  unity  of  ownership,  would  not  generally  pass 
under  a  conveyance  of  the  (/^^r/sZ-dominant  tenement  with 


{(/)  Birminc/ham,  Dudley 
and  District  Banking  Com- 
pany V.  Ross,  L.  E..,  38  Ch. 
D.  p.  308;  57  L.  J.,  Ch. 
p.  604.  Peek  v.  London  School 
Board,  62  L.  J.,  Ch.  598. 

(A)  Whalley  v.  Thompson, 
1  B.  &  P.  371.  Morris  v. 
Edgington,  3  Taunt.  24.   Skull 


V.  Glenister,  7  L.  T.  827. 
Beaudley  v.  Brook,  Cro.  Jac. 
189. 

(e)  Pinnington  v.  Galland, 
9  Exch.  1  ;  22  L.  J.,  Exch. 
348.  Barloic  v.  Rhodes,  1  0. 
&  M.  439;  2  L.  J.,  N.  S. 
Exch.  91. 
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Sect.  1. 


the  "  appurtenances."  In  the  case  of  Whalley  v.  Thomp-  Chap.  11 
son{j),  above  noticed,  Eyre,  C.J.,  said:  "There  can  he 
no  doubt  that  the  word  '  appurtenances '  may  convey 
an  existing  right  o£  way.  But,  from  the  moment  that 
the  possession  of  two  closes  is  united  in  one  person,  all 
subordinate  rights  and  easements  are  extinguished."  .  .  . 
"  I  admitted  during  the  argument  that  the  word  '  appur- 
tenances'  would  carr}^  any  easement  or  legal  right.  Upon 
that  it  was  observed  that  if  the  road  in  question  had  been 
described  in  the  devise,  it  would  have  passed,  and  that 
observation  was  followed  up  by  a  question  whether  the 
word  '  appurtenances '  would  not  carry  any  easement  or 
right  that  would  pass  by  a  particular  description ;  to 
which  I  answered  that  its  operation  must  be  confined  to 
an  old  existing  right,  and  that  if  the  right  of  way  had 
passed  in  this  instance,  it  must  have  passed  as  a  new 
easement." 

There  are,  however,  some  instances  in  which  the  word 
"  appurtenances  "  has  been  held  to  pass  easements  which 
ought  not  strictly  to  have  been  so  denominated,  on 
account  of  their  having  ceased  to  be  easements  or  of  their 
being  mere  usages  by  the  grantor  in  his  own  land.  This 
was  so  in  the  case  of  Morris  v.  Edgington  (/.•),  in  which 
it  was  said  that  all  deeds  are  to  be  taken  most  strongly 
against  the  maker,  and  all  deeds  and  writings  are  to  be 
taken  secundum  suhjcdam  materiam  :  that  in  that  case 
there  was  no  way  heard  of  at  all  belonging  to  the 
premises  in  question  except  one  which  was  not  strictly 
appurtenant,  and  that  as  there  was  no  other  way,  and 
as  it  was  impossible  that  the  parties  to  the  deed,  who 
were  supposed  necessarily  to  understand  the  law,  could 
think  that  the  way  in  question  was  a  way  appurtenant, 
they  must  have  meant  that  that   particular  way  should 

{j)  1  B.   &  P.  375.     Bar-  D.   968;    48  L.   J.,   Ch.  467. 

loio\.  Rhodes,  I  Q.  k'M..A2>2;  Brett   v.    Clowser,   L.    E.,    5 

2L.  J.,  N.  S.  Exch.  91.    Bol-  C.  P.  D.  376. 
tony.  Bolton,  L.  E.,   11  Ch.  {k)  3  Taunt.  24. 
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Sect.  1. 


When  quasi- 
easements 
pass  under 
general 
words. 


p.ass,  although  they  used  the  improper  term  "appurte- 
nant." Similar  decisions  were  given  in  the  case  of 
Jomcs  V.  Phait  (/),  when  it  was  thouglit  that  the  parties 
to  the  deed  used  the  word  "  appurtenant "  hy  mistake,  and 
that  their  intention  was  to  pass  a  w^ay  which  could  not 
strictly  be  so  designated ;  and  in  Thomas  v.  Ourn  {m), 
when  both  the  dominant  and  servient  tenements  belonged 
to  the  same  person,  but  were  let  to  different  tenants,  and 
the  way  in  question  was  a  made  road  bounded  by  hedges 
across  the  defendant's  land,  was  usable  only  by  the 
plaintiff,  and  was  evidently  made  solely  for  the  benefit  of 
his  farm.  The  plaintiff's  lease  granted  him  the  farm  and 
"appurtenances,"  and  it  was  held  that  the  word  appur- 
tenances would  carry  the  right  of  way,  though  not  strictly 
appurtenant. 

As  the  general  word  "  appurtenances  "  has  not  usually 
been  sufficient  to  convey  to  a  purchaser  of  land  those 
(/i/«s/-easements  which  the  vendor  has  been  in  the  habit 
of  using  during  unity  of  ownership  in  that  portion  of  his 
land  which  is  not  being  conveyed,  the  further  question  arises 
whether  any  general  words  would  be  sufficient  to  pass  ^to 
the  purchaser  a  right  to  use  those  privileges,  and  to  convert 
them  into  easements  properly  so  called.  It  is  established 
by  a  series  of  cases  that  if  appropriate  general  words  are 
employed,  this  effect  may  in  certain  cases  be  produced, 
but  in  this  respect  a  further  distinction  has  been  made 
between  those  ^'^^r/sZ-easements  which  existed  as  ease- 
ments proper  before  the  ownership  was  united,  and 
those  which  were  for  the  fii^st  time  used  during  unity  of 
ownership,  and  have  never  had  a  separate  existence  as 
easements.  When  the  first  edition  of  this  book  was 
published  the  law  appeared  to  be  pretty  well  settled  on 


{I)  5  B.  &  Ad.  791  ;  in  Ex- 
chequer Chamber,  4  A.  &  E. 
749;  6  L.  J.,  N.  S.,  Exch. 
Cham.  260. 


(m)  L.  E.,  20  Q.  B.  D.  225  ; 
57  L.  J.,  Q.  B.  198.  See  also 
Brown  v.  Alabaster,  L.  R.,  37 
Ch.D.  490;  57  L.  J.,  Ch.  255. 
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this  point :  that  in  tlie  former  case  the  privilege  might  Chap.  n. 
hy  the  use  of  appropriate  general  words  be  passed  to  a  ^^_Ll_L 
purchaser  of  the  dominant  part  of  an  estate,  and  he  re- 
converted into  easements,  while  in  tlie  latter,  that  effect 
could  not  be  produced  by  any  form  of  general  words  in  a 
deed  of  conveyance.  By  two  more  recent  decisions,  how- 
ever, this  doctrine  was  somewhat  modified,  and  it  is  not 
now  very  easy  to  define  the  general  principle  of  law  on 
the  point.  In  all  probability  some  case  will  before  long 
arise  under  the  Conveyancing  Act  of  1881,  in  which  the 
question  will  be  whether  a  purchaser  of  land  conveyed  to 
him  by  a  deed  without  any  general  words  whatever  has 
become  entitled  to  an  easement  corresponding  with  a  user 
which  the  vendor  had  been  in  the  habit  of  practising  over 
some  other  part  of  his  estate,  and  which  the  vendor  has 
not  been  astute  enough  expressly  to  say  the  purchaser 
shall  not  have. 

There  appears  to  be  no  doubt  that,  up  to  the  date  of  Grant  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  to  <*  used  and 
grant  to  a  purchaser  of  land  easements  which  had  existed  enjoyed." 
as  easements  before,  but  which  had  been  extinguished  by 
unity  of  ownership,  by  means  of  the  general  words  in  a 
deed  of  conveyance,  it  was  necessary  to  use  particular 
words  indicative  of  an  intention  to  make  the  grant.  It 
was  long  since  laid  down  that,  "If  in  the  case  of  an  ease- 
ment extinguished  by  unity  of  ownership  a  man  grants 
the  land  to  which  before  the  extinguishment  the  right  of 
common  was  attached,  and  uses  only  the  words  '  apper- 
taining '  and  '  belonging,'  the  right  will  not  pass,  these 
words  not  being  sufficient  to  re\T.ve  the  right.  There  are, 
however,  apt  words  for  the  purpose  of  passing  such  an 
easement ;  and  if  you  will  only  insert  the  words  '  or 
therewith  used  and  enjoyed,'  the  right  would  pass  "  {»). 

{n)  Barlow  v.  Rhodes,  1  aY[vra,js,&G.,  now  or  heretofore 
C.  &  M.  p.  448.  Where  the  held  or  enjoyed,"  it  was  held 
words   were    "  together  with      on     appeal    that     the    word 
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Chap.  II.         Since  the  trial  of  the  case  from  the  report  of  which 

these  words  are  taken,  there  have  been  many  decisions 

confirming  the  law  as  it   is  there  laid  down ;    but  the 

possibility  of  granting  easements  by  these  general  words 

was    apparently    always    confined    to    easements    which 

existed    before   union   of    ownership,   and    it   was  never 

extended  to  those  (/uf/s^'-easements  which  had  been  first 

Easements       used  during  unity  of  ownership.     The  law  was  summed 

and  enjoyed"  lip  by  Kelly,  C.B.,  in  the  following  terms: — "The  law 

during  unity    resulting   from   the   numerous  and  complicated   cases  to 

01  ownership.  _  "  ... 

which  we  have  been  referred  is  simply  this : — When  the 
owner  of  a  piece  of  land  has  a  right  of  way  over  adjacent 
land,  so  that  he  may  maintain  at  any  time  an  action  for 
an  obstruction,  if  afterwards  by  inheritance  or  purchase 
both  pieces  of  land  come  to  one  and  the  same  owner,  the 
right  is  necessarily  at  an  end,  the  enjoyment  thenceforth 
being  the  mere  exercise  of  a  right  of  property  in  his  own 
land.  But  if,  at  a  later  period,  the  properties  again  fall 
into  the  ownership  and  possession  of  different  persons 
and  in  the  conveyance  of  the  land  to  which  the  way  was 
formerly  attached,  the  words  are  found  'together  with  all 
ways,  &c.,  used  or  enjoyed  therewith,'  the  effect  of  these 
words  is  to  revive  the  right  that  formerly  existed,  and 
which  has  been  not  extinguished,  but  only  suspended. 
But  since  it  does  not  appear  here  that  at  any  antecedent 
time  there  existed  a  right  over  one  of  these  pieces  of  land 
attached  to  the  other  piece  of  land,  the  effect  of  these 
words  cannot  make  or  revive  a  right  of  way  that  never 
before  existed"  (o). 

"heretofore"  would  not  carry  L.  E.,   3   Exch.   p.    168;     37 

a   right   to   a   way   formerly  L.   J.,  Exch.  118,     Thompson 

used,  but  permanently  separ-  v.  Waterloiv,  L.  R.,  6  Eq.  36; 

ated    by    a    wall    from    the  37  L.  J.,  Ch.  499.     James  v. 

dominant    tenement    twenty  Plant,  4  A.  &  E.  749  ;  6  L.  J., 

years  before  the  grant:  Roe  N.  S.,  Exch.  Cham.  260.    Wor- 

V.  Siddo7is,  L.  E.,  22  Q.  B.  D.  thington  v.  Gimson,  2  E.  &  E. 

224.  618;    29    L.   J.,    Q.    B.    116. 

(o)    Langley  v.   Hammond^  Wardle  v.  Brocklehurst,  1   E, 
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After  this  judgment  of  Kelly,  C.B.,  two  cases  were     Chap.  II. 

decided,   as  already  stated,  by  which  the  doctrine  there ' 

enunciated  was  modified.     These  cases  are  Watts  v.  Kel-  Modification 

01  rule. 
son  (p)  and  Kai/  v.   O.rlei/  (q).     In  the  former  the  Lords 

Justices  overruled  the  decision  of  the  Master  of  the  Rolls. 
That  case,  which  had  reference  to  a  watercourse,  was  that 
the  owner  of  two  adjoining  properties  conveyed  to  the 
plaintiff  one  portion,  "together  with"  among  other  things 
"  all  waters,  watercourses,  rights,  privileges,  advantages 
and  appurtenances  whatsoever,  to  the  same  hereditaments 
and  premises  belonging  or  appertaining  or  with  the  same 
or  any  part  thereof,  now  or  heretofore  used  and  enjoyed 
or  reputed  as  part  or  parcel  thereof,  or  appurtenant 
thereto."  The  question  was  whether  any  right  passed 
to  the  pm^chaser  to  the  continuance  of  certain  water- 
pipes  in  the  part  of  the  land  the  grantor  retained  and 
which  subsequently  became  the  defendant's.  The  pipes 
ran  through  the  grantor's  land  at  the  time  of  the  plain- 
tiff's purchase,  but  were  not  there  previously  to  the 
grantor's  unity  of  ownership,  and  the  plaintiff  contended 
that  under  the  above  general  words  he  became  entitled 
to  have  the  continued  use  of  the  pipes.  The  case  was 
decided  by  the  Master  of  the  Rolls  in  the  defendant's 
favour,  upon  the  ground  that  the  artificial  watercourse 
was  first  made  and  used  by  a  person  who  was  owner  of 
both  properties,  and  had  no  prior  existence  at  a  time 
when  the  proj^erties  were  separately  owned,  and  that 
being  the  case,  the  general  words  were  not  sufficient  to 
pass  the  right ;  but  this  judgment  was  overruled.  The 
Lords  Justices  decided  the  case  upon  other  grounds,  but 
on  the  point  now  under  consideration,  said  they  also 
thought  that  the  general  words  in  the  deed  were  amply 
sufficient  to   pass  the   easement,    for    that   there   was   a 

&  E.   1058  ;  29  L.  J.,  Q.  B.  (p)  L.  E.,  6  Ch.  Ap.   166; 

145.    BayleyY.  Great  Western  40  L.  J.,  Ch.  126. 

Railway  Company,  L.  E.,   26  {q)  L.   E.,    10  Q.  B.   360; 

Ch.  D.  434.           ■  44  L.  J.,  Q.  B.  210. 
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Chap.  n.  recognized  distinction  between  easements  in  their  nature 
*-  ^'  continuouti,  such  as  that  in  the  case  before  the  Court,  and 
those  which  were  only  used  from  time  to  time,  as  a  right 
of  way ;  and  that  though  the  words  in  the  deed  might  not 
be  sufficient  to  pass  a  right  of  way,  if  the  way  had  been 
first  used  during  unity  of  ownership,  yet  that  they  were 
amply  sufficient  to  pass  a  right  to  a  watercourse,  for  that 
was  in  its  natui-e  continuous,  even  though  it  was  made 
during  unity  of  ownership.  The  other  case,  Kay  v. 
Oxley,  went  still  further,  for  that  was  a  case  of  a  right 
of  way.  One  of  two  farms  belonging  to  the  same  person 
was  let,  and  the  lessee,  with  the  lessor's  permission,  built 
a  hay-loft,  with  windows  for  the  reception  of  the  hay 
opening  over  a  private  way  in  the  lessor's  ground,  and 
to  bring  the  hay  to  the  loft  he  carted  it  along  the  way 
up  to  the  loft.  This  user  of  the  way  was  a  mere  licence 
by  the  lessor,  though  as  the  loft  had  been  built  in  that 
position  with  his  sanction,  and  there  was  no  other  means 
of  getting  to  it,  it  might  have  been  a  question  whether 
the  licence  was  not  irrevocable.  That  question,  however, 
did  not  arise.  The  farm  with  the  loft  was  sold,  and  the 
conveyance  contained  the  following  general  words: — 
"  together  with  all  buildings,  erections,  fixtures,  common 
hedges,  ditches,  fences,  ways,  and  rights  of  way,  waters, 
watercourses,  drains,  cisterns,  lights  and  rights  of  light, 
liberties,  privileges,  easements,  advantages  and  appurte- 
nances whatsoever  to  the  said  messuage  or  dwelling-house, 
cottage,  land,  and  hereditaments,  or  any  of  them  apper- 
taining or  with  the  same  or  any  of  them  now  or  heretofore 
demised,  occupied  or  enjoyed,  or  reputed  as  part  or  parcel 
of  them,  or  any  of  them,  or  appurtenant  thereto."  It  was 
held  that  a  right  of  way  to  the  loft  passed  to  the  purchaser 
under  these  general  words,  although  before  the  unity  of 
ownership  of  the  two  farms  no  such  right  existed,  and 
the  loft  was  not  built.  The  decision  naturally  turned 
upon  the  particular  facts  of  the  case,  and  the  special 
words  used  in  the  conveyance ;    but  it  is   a  decision  of 
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great  importance,  as  it  involved  a  further  modification  of  Chap.  11. 
what  appeared  formerly  to  be  the  invariable  rule  of  law. 
Blackburn,  J.,  said: — "It  is  not  disputed  at  all  that  if 
the  conveyance  had  stopped  at  the  word  '  appertaining,' 
the  plaintiffs'  case  would  have  been  different ;  but  it 
goes  on  to  add  the  words,  '  with  the  same  now  or  hereto- 
fore demised,  occupied,  or  enjoyed,  or  reputed  as  part 
or  parcel  of  them,  or  any  of  them,  or  appurtenant 
thereto.'  Now  we  have  to  look  at  the  facts,  in  order 
to  see  whether  there  was  in  fact  the  particular  right 
of  way  in  question  occupied  or  enjoyed  as  appurtenant, 
or  reputed  as  appurtenant  to  the  property  conveyed. 
Mr.  Herschell  says  that  when  a  man  is  occupier  of  two 
adjoining  pieces  of  land,  and  uses  one  for  the  con- 
venience of  himseK  as  the  actual  occupier  of  both, 
anything  he  may  do  there  is  jjrimd  facie  not  a  right 
appurtenant  to  the  other  of  them,  and  would  not  pass  as 
appurtenant ;  that  it  is  for  his  own  convenience  as  occu- 
pier of  the  two  that  he  exercises  liis  right  of  passing 
through  one  to  the  other,  and  that  he  does  not  prima 
facie  enjoy  or  occupy  the  way  he  thus  makes  to  the  one 
as  being  appurtenant  to  the  other  of  them,  and  that 
therefore  it  would  not  pass  as  a  right  enjoyed  as  appur- 
tenant. But  though  that  be  the  case  jmmd  facie,  yet  if 
there  be  acts  of  ownership  and  user  by  a  man  for  the 
enjoyment  and  exclusive  convenience  of  himself  as  occu- 
pier of  both  the  adjoining  lands,  notwithstanding  the  cases 
that  have  been  cited,  I  do  not  think  in  point  of  law  we 
can  say  the  way  being  so  enjoyed  and  occupied  by  a  man 
only  during  the  time  he  has  unity  of  possession  and  unity 
of  seisin  necessarily  prevents  its  being  enjoyed  as  appur- 
tenant." The  passage  from  the  judgment  of  Kelly,  C.  B., 
in  Langleu  v.  Hammond,  which  has  already  been  cited, 
was  then  referred  to,  and  Blackburn,  J.,  continued  : — 
"  No  doubt  the  Chief  Baron  does  lay  that  down,  and  if 
it  had  been  a  decision  of  the  full  Court  of  Exchequer,  we 
should  have  been  obliged  to  leave  it  to  a  Court  of  Error 
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Chap.  II.  to  say  whether  that  was  right.  I  cannot  agree  that  a 
Sect.  1.  i-io-ht  of  Avay  that  never  previously  existed  cannot  as  a 
matter  of  law  be  created  on  the  construction  of  words 
like  those  in  this  conveyance."  Thus  doubt  was  thrown 
upon  what  previously  seemed  to  be  a  settled  rule  of 
law.  It  w^ould  not  be  right,  however,  to  pass  on  and 
to  attempt  to  extract  a  general  rule  from  the  autho- 
rities considered  above  without  noticing  that,  in  the 
case  of  Lmiglcij  v.  Hammond  {)•),  Bramwell,  B.,  made 
some  remarks  on  this  point,  showing  that  he  held  views 
similar  to  those  of  Blackbm-n,  J.,  which  are  above  set 
out.  That  learned  judge  expressed  much  doubt  whether 
a  conveyance  of  land  containing  such  general  words  as 
"together  with  all  ways  therewith  used  and  enjoyed," 
would  not  operate  as  a  grant  of  any  w\ays  made  and  first 
used  during  unity  of  ownership  if  theij  ivere  of  a  defined 
and  pennanent  character,  as  well  as  of  ways  which  existed 
as  easements  before  unity  of  ownership ;  and  Fry,  J.,  in  a 
more  recent  case(s),  gave  a  very  positive  opinion  that  they 
would. 

Result  of  It  will  now  be  seen  that  an  important  modification  was 

to^  mntl^r'  wrought  in  the  law  by  the  decisions  in   Watts  v.  Kelson, 
general  J^aij  V.  Oxlcij,   and  Bails/lire  v.    Gnihlj,  and  it  is  conse- 

quently somewhat  difficult  to  say  with  any  feeling  of  cer- 
tainty what  the  rule  of  law  precisely  is  with  regard  to 
grants  of  easements  by  general  words  in  a  deed  of  convey- 
ance, when  the  owner  of  two  estates  has,  during  the  imity 
of  ownership,  been  in  the  habit  of  using  the  one  he  retains 
as  servient  to  the  one  he  is  conveying.  The  only  course 
by  which  the  present  rule  can  be  discovered  seems  to 
be  to  take  the  view  expressed  by  the  Lord  Chief  Baron, 
which  was  founded  upon  the  preceding  decisions,  and  to 
modify  it  by  the  more  recent  judgments,  conflicting  to 
some  extent  though  they  are.     Adopting  this  course,  the 

(r)  L.  E.,  3  Exch.  p.  170.         18Ch.D.616;    50  L.  J.,  Ch. 
(s)  Barkshire Y.Grtibb,  Jj.'R.,       731. 


words. 
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law  now  seems  to  be  this  : — if  a  man  lias  two  adjoining  Chap.  11. 
properties,  and  exercises  a  (/^r/s/- easement  over  the  one  for  ' 
the  beneficial  enjoyment  of  the  other,  and  sells  the  quasi- 
dominant  tenement  —  if  he  sells  it  merely  "  with  the 
appurtenances,"  no  easement,  except  in  such  exceptional 
cases  as  those  above  mentioned,  is  gained  by  the  pur- 
chaser ;  if  the  (/^^^.s /-easement  existed  as  an  easement 
before  unity  of  ownership  of  the  two  properties,  and  the 
5'?<f/.s/-dominant  tenement  is  sold  "  with  the  easements 
used  and  enjoyed  therewith,"  the  purchaser  will  become 
entitled  to  the  easement ;  if  the  (^j^r/sZ-easement  did  not 
exist  as  an  easement  before  unity  of  ownership,  and  the 
5'^^r^s•^-dominant  tenement  is  sold  "  with  the  easements 
used  and  enjoyed  therewith,"  the  purchaser  will  get  the 
easement  if  it  is  of  a  continuous  character  —  as,  for  in- 
stance, a  watercourse ;  but  ordinarily  he  will  not  get  it  if 
it  is  only  used  from  time  to  time,  as  a  right  of  way  {f). 
It  is  necessary  to  say  "ordinarily"  he  will  not  get  it,  as 
there  are  cases  in  which  the  purchaser  may  get  the  ease- 
ment, even  though  it  is  not  continuous,  for  the  general 
words  in  the  deed  of  conveyance  may  be  of  such  a 
character  that  the  right  will  pass ;  but  whether  the  right 
is  gained  must  depend  in  each  case  upon  the  surrounding 
circumstances  and  the  words  used  in  the  deed. 

To  constitute  a  arrant  of  an  easement,  it  was  not,  even  The  word 

1-r  c-n  i.Ai.1001      "grant     not 

before  the  Conveyancmg  and  Law  ot  i'roperty  Act,  iboi,  essential. 

necessary  that  the  word  "  grant  "  should  actually  be  used 

in  a  deed,  but  it  was  sufficient  if  the  intention  to  grant 

were  manifested  {u)  ;  therefore  an  agreement  under  seal, 

{t)  There    is,    however,     a  Alabaster,  L.  E.,   37  Ch.   D. 

decided    tendency   to    regard  490  ;  57  L.  J.,  Ch.  255.    Roe 

even   rights  of   way  as  con-  v.  Siddons,  L.  E.,  22  Q.  B.  D. 

tinuous  easements,  if  the  ways  224. 

are  made  roads  evidently  in-  {u)  Per  Lord  Kenyon,  C.J., 

tended  to  be  permanent  and  in   Shove   v.  Pinclie,   5  T.   E. 

not  mere  tracks.     Brown  v.  p.  129. 

G.  L 
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Chap.  n. 
Sect.  1. 


whereby  it  was  agreed  tliat  the  owner  of  a  particular  field 
should  "  have  and  enjoy  for  ever  thereafter  the  right 
thereinafter  expressed,  (that  is  to  say)  that  it  should  be 
lawful  to  and  for  the  owner  or  owners  for  the  time  being" 
to  have  the  use  of  the  water  of  a  stream  for  the  purposes 
of  irrigation,  was  held  to  operate  as  a  grant  of  the  ease- 
ment of  the  watercourse  mentioned  in  the  deed  (v).  So 
also  an  agreement  under  seal  for  the  use  of  a  way  might 
operate  as  a  grant  of  a  right  of  way,  and  not  merely  as  a 
covenant  for  quiet  enjoyment  (?r).  And  now  it  is  ex- 
pressly declared  in  the  above-named  Act  (sect.  49)  that 
the  use  of  the  word  "  grant "  shall  not  be  necessary  in  order 
to  convey  tenements  or  hereditaments,  corporeal  or  incor- 
poreal, and  this  applies  to  conveyances  made  either  before 
or  after  the  commencement  of  the  Act. 


Easements 
excepted  or 
reserved  in  a 
conveyance. 


An  easement  cannot  strictly  be  made  the  subject  either 
of  exception  or  reservation  in  a  deed  of  conveyance  of 
land,  for  it  is  neither  parcel  of  the  land  granted,  which  is 
necessary  to  enable  it  to  be  excepted,  nor  does  it  issue  out 
of  the  land,  as  it  should,  to  render  it  capable  of  being  the 
subject  of  a  reservation.  It  is,  however,  a  very  common 
thing  to  speak  of  an  easement  being  reserved,  or  of  the 
reservation  of  an  easement.  If  an  easement  be  incorrectly 
described  in  a  deed  as  being  reserved  to  a  grantor  of  land, 
or  excepted  from  the  land  conveyed,  the  reservation  or 
exception  operates  as  a  grant  of  a  newly-created  easement 
by  the  grantee  of  the  land  to  the  grantor  (x).  And  even 
though  the  exception  or  reservation  be  made  in  favour  of 
a  person  not  a  party  to  the  deed,  it  would  operate  as  a 


(v)  No7'thain  v.  Hurley,  1  E. 
&B.  665;  22L.  J.,Q.  B.  183. 

{w)  Holmes  v.  Seller,  3  Lev. 
305. 

(ar)  Dtirham  and  Sunder- 
land Railway  Conipuny  v. 
Walker,  2  Q.  B.  p.  967;  11 
L.  J.,  Exch.  p.  446.      Corpo- 


ration  of  London  v.  Riggs, 
L.  E.,  13  Ch.  D.  798;  49 
L.  J.,  Ch.  297.  Goold  V. 
Great  Western  Deep  Coal  Com- 
pany, 12  L.  T.  842;  13L.  T. 
109.  Finlinson  v.  Porter,  44 
L.  J.,  Q.  B.  56;  L.  E.,  10 
Q.  B.  188. 
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grant  to  liim,  thougli  it  could  not  be  good  as  an  exception     Chap.  II. 
or  reservation  (//) .  ^^  '    ' 


It  scarcely  needs  remark  that  a  grant  of  an  easement  is  Grant  at 
void  if  it  is  repugnant  to  the  terms  or  intention  of  an  Act  ^^  j^^^  q£ 
of  Parliament  (s).     If,  however,  the  Act  only  partially  ParHament. 
affects  the  grant,  and  the  grant  is  divisible,  or  can  be 
limited,  that  part  only  is  void  which  is  inconsistent  with 
theAct(«). 

In  like  manner  a  grant  made  by  a  company  or  any  Grant  by  a 
other  corporation  which  is  ultra  vires  is  void.  This  prin-  l^^f^^^^^^ 
ciple  was  affirmed  in  the  case  of  MuUiner  v.  The  Midland 
Raihcay  Company  (h),  in  which  it  was  held  that  a  grant 
of  a  right  of  way  by  the  company  through  one  of  the 
arches  on  which  the  railway  was  made  to  a  purchaser  of 
superfluous  land  was  void,  because  the  land  under  the 
arch  was  not  superfluous  land,  but  a  portion  of  the  land 
actually  used  for  the  works,  and  the  railway  company  had 
no  power  to  alienate  it.  It  was  necessary,  said  the  Master 
of  the  Rolls,  to  consider,  for  the  purpose  of  deciding  the 
case,  what  the  railway  company  was  empowered  to  do.  It 
was  empowered  to  make  a  railway ;  the  land  taken  and 
retained  was  to  be  used  for  the  purposes  of  the  railway, 
and  "  it  would  be  a  very  odd  thing  to  allow  a  corporation 
formed  to  hold  lands  for  a  special  purpose,  and  to  take 
that  land  compulsorily  from  the  owners  for  that  purpose 
only  to  devote  the  land  to  another  purpose  or  to  alienate 
it."  But  though  the  principle  above-mentioned  was 
affirmed  in  MuUiner  v.  The  Midland  Railway  Company^  it 
is  doubtful  if  the  decisions  would  be  upheld  unless  the 

(y)     Wicliham   v.    Haivker^  Mayor,    Sfc,    of  Plymouth,    9 

7  M.  &  W.  at  p.  76.  Beav.  67  ;  15  L.  J.,  Ch.  109. 

(;:)     MuUiner    V.     Midland  (i)  L.  E.,    11  Ch.   D.   611; 

Railway  Company,   L.  E.,    11  48  L.  J.,  Ch.   258.      National 

Ch.   D.    611  ;     48   L.   J.,    Ch.  Guaranteed  Manure  Company 

258.  V.  Donald,  4  H.   &  N.   8 ;  28 

(a)    Attorney  -  General     v.  L.  J.,  Exch.  185. 

l2 
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Chap.  n.  permanence  of  the  grant  rendered  it  bad.  Foster  v. 
T/ie  London,  Chaiham  and  Dover  liai/irai/  Company  {e), 
was  a  very  similar  ease.  The  company  had  taken  com- 
pulsorily  certain  land  to  make  their  railway,  and  for  a 
footpath.  The  railway  was  made  on  arches  at  that  spot, 
and  the  company  had  leased  some  of  its  arches  to  persons 
who,  or  whose  under-tenants,  occupied  them  as  shops,  but 
who  were  liable  to  be  turned  out  on  short  notice.  The 
Court  of  Appeal  held  that  this  use  of  the  arches  by  the 
company  was  not  unlawful ;  that  if  the  company  were  to 
affect  to  deal  with  the  land  in  a  way  that  would  disable  it 
from  carrying  on  its  business  as  a  railway  company,  it 
would  be  unlawful ;  but,  subject  to  that,  a  railway  company 
is  like  an  individual,  and  entitled  to  deal  with  its  property 
for  reasonable  profit,  though  the  particular  mode  adopted 
is  not  that  expressly  sanctioned  by  the  Act. 


vanance 
vith  a 
I'rant. 


Grant  at  go,  again,  a  grant  which  is  at  variance  with  a  previous 

with  another  f^nd  existing  grant  is  void — at  all  events  to  the  extent 
to  which  the  two  are  inconsistent — as  against  the  first 
grantee ;  though  probably  the  second  grantee,  taking 
nothing  under  his  grant,  would  have  a  right  of  action 
against  the  grantor.  This  principle  is  so  self-evident 
that  it  scarcely  needs  substantiation.  If  a  man  has 
granted  an  easement,  or  anything  else,  to  another,  he  has 
so  far  parted  with  his  control  over  his  property  that  he 
cannot  give  an  inconsistent  easement  or  right  to  a  third 
person.  To  do  so  would  be  an  act  in  derogation  of  the 
first  grant.  In  Mundy  v.  The  Duke  of  Rutland  {d), 
which  was  an  action  against  the  Duke  of  Rutland  and 
his  grantees  of  rights  to  mine  a  lower  seam  of  coal  by 
the  grantee  of  mining  rights  in  an  upper  seam,  to  restrain 
them  from  excavating  under  certain  barriers,  it  was  held 
that  the  Duke,  having  granted  the  upper  seam  to  the 
plaintiff,  could  not  grant  a  right  to  another  party  so  to 
mine  in  the  lower  seam  as  to  destroy  the  necessary  support 

(c)  L.   E.,  (1895)    1   Q.   B.  (r/)  L.  E.,  23  Ch.  D.  81. 

711;  64  L.  J.,  a  B.  6.5. 
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of  the  upper,  as  siicli  a  grant  would  be  in  derogation  of     Chap.  II. 

and  inconsistent  with  the  first  grant ;  and  that  if  a  lessor  . ' 

wishes  to  reserve  rights  in  derogation  of  his  grant,  he 
must  do  so  in  plain  terms,  which  the  Duke  had  not  done 
in  this  case. 

A  ffrant  of  an  easement  may  be  made  conditionally —  Grant  subject 

•         1  •inn  •^  ill  •  to  a  Condition. 

that  IS,  that  it  shall  become  void  on  the  happening  or 
non-happening  of  a  particular  event,  or  on  the  perform- 
ance or  non-performance  of  a  certain  act.  But  if  the 
condition  is  that  the  grant  shall  become  void  on  neglect 
to  use  the  easement  granted,  the  word  "void"  will  be 
construed  "voidable,"  and  the  grant  will  not  be  revoked 
until  the  grantor  has  done  some  act  to  show  his  intention 
to  take  advantage  of  the  forfeiture  {e) . 

It  may  be  mentioned  here  that  the  ordinary  covenant  in  Covenant  for 
purchase  and  other  deeds  for  quiet  enjoyment  has  given  ment. 
rise  to  several  questions  of  right  to  easements,  though  the 
consideration  of  them  belongs  to  the  subject  of  disturbance 
of  easements  rather  than  to  their  acquisition  {/).  It  may, 
however,  be  stated  generally  that  no  grant  of  a  right  to  an 
easement  is  to  be  implied  from  that  covenant. 

Grants  of  easements  may  be  implied  or  presumed  to  Implied  or 
have  been  made  under  various  circumstances,  and  it  is  pro-  grants  of 
posed  now  to  consider  the  cases  in  which  the  law  allows  easements, 
these  important  implications  or  presumptions  to  be  made. 

Before  doing  this,  however,  it   is  right  to  point    out  Implied  _ 
the    difference    between    implied    grants    and     implied  easements, 
reservations   of   easements,    or,  to  speak   more  correctly, 
between    the   circumstances    under   which   the   law    will 
allow   an   implication  or  presumption   of  a  grant  of  an 

(e)  Roberts  Y.Daveij,  1  Nev.  (/)  Potts  v.  Smith,  L.  E., 

&  Man.  443;  2  L.  J.,  N.  S.,  6  Eq.  311  ;  38  L.  J.,  Ch. 
K.  B.  141,  58. 
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Chap.  n.  easement  by  a  grantor  of  land  to  the  grantee,  and  tlie 
U —  circumstances  under  wliich  a  similar  implication  or  pre- 
sumption will  be  allowed  of  a  grant  of  an  easement  by 
the  grantee  of  the  land  to  the  grantor.  There  are  very 
many  cases  in  which  the  law  will  allow  an  implication  or 
presumj)tion  of  a  grant  of  an  easement  by  the  grantor  of 
land  to  the  grantee,  but,  except  in  the  case  of  easements 
of  necessity,  there  are  few  cases  in  which  the  law  will 
sanction  the  converse  implication  or  presumption  to  arise 
in  favour  of  the  grantor  of  the  land.  The  reason  for  this 
is  that  when  a  person  makes  a  grant  of  land  by  deed 
without  saying  anytliing  about  an  easement  in  it,  it 
would  be  in  derogation  of  his  grant  if  he  were  allowed  to 
claim  one ;  and  it  is  presumed  that  when  he  makes  an 
absolute  and  unlimited  grant  of  the  land  he  does  not  mean 
to  keep  anything  back,  or  to  reserve  or  acquire  for 
himself  any  right  or  interest  in  the  land  which  he  has 
not  expressly  mentioned.  The  same  reason  does  not 
apply  to  the  grantee  of  land,  and  the  law,  therefore, 
allows  implication  and  presumption  in  his  favour  if  cir- 
cumstances permit. 

The  various  circumstances  under  which  such  a  grant 
by  a  grantor  to  a  grantee  of  land  will  be  implied  or  pre- 
sumed will  be  noticed  in  the  following  pages,  but  here 
it  is  only  desired  to  point  out  how  seldom  it  is  that 
a  reservation  of  easements  can  be  implied.  This  was 
the  main  subject  of  the  judgment  of  Thesiger,  L.J.,  in 
the  case  of  Wheehlon  v.  Burrows  {g),  and  the  follomng 
passage  from  the  judgment  contains  the  principles  of 
law  in  a  concise  form.  "We  have  had  a  considerable 
number  of  cases  cited  to  us,  and  out  of  them  I  think  that 
two  propositions  may  be  stated  as  what  I  may  call  the 

(ff)  L.  E.,  12  Ch.  D.  31  ;  48  L.   J.,    Ch.    257.      Ifundi/  v. 

L.  J.,  Ch.  853.     Bell  V.  Love,  Duke  of  Rutland,  L.   E.,    23 

L.  E.,    10  Q.  B.  D.  558;  52  Ch.  D.  89.     Taws  v.  Knowles, 

L.  J.,   Q.  B.  290;  in  H.  L.,  L.  E..   (1891)  2   Q.  B.   564; 

L.  E.,   9  App.  Cas.  286;   53  00  L.  J.,  Q.  B.  641. 
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general  rules  governing  cases  of  this  kind.     The  first  of     Chap.  11. 
these  rules  is  that  on  the  grant  by  the  owner  of  a  tene-         ^^^' 
ment  of  part  of  that  tenement  as  it  is  then  used  and 
enjoyed,  there  will  pass  to  the  grantee  all  those  continuous 
and  apparent   easements   (by  which,  of  course,  I  mean  j^   . 

g-wasj-easements),  or  in  other  words,  all  those  easements     \    ,    ^^\^^ik\ 
which  are  necessary  to  the  reasonable  enjoyment  of  theU'     ^  V-  ^jA^ 
property  granted.     The  second  proposition  is  that  if  the  t^    ^ 
grantor  intends  to  reserve  any  right  over  the  tenement  S*-  J>^ 

granted,  it  is  his  duty  to  reserve  it  expressly  in  the  grant,    v^  w^      ft^ 
Those  are  the  general  rules  governing  cases  of  this  kind,  il^--  ,  2> 
but  the  second  of  those  rules  is  subject  to  certain  excep-'^^c^*^   .^        ^ 
tions.     One  of  those  exceptions  is  the  well-known  excep-       i    ,  5  •£.« 
tion  which  attaches  to  cases  of  what  are  called  ways  of  \^j^       ^^6 
necessity ;  and  I  do  not  dispute  for  a  moment  that  there  ^'^     ^  ^ 
may  be,  and  probably  are,  certain  other  exceptions,  to  jp^         t/f^       u 
which  I  shall  refer  before  I  close  my  observations  upon  ca-v*     a.o^-'^^I^jS^^ 
this  case.     Both  of  the  general  rules  which  I  have  men-  ^'^'^  ^    (^^ 
tioned  are  founded  upon  a  maxim  which  is  as  well  estab-H[\AA^  (^«  '^' 
blished  by  authority  as  it  is   consonant   to   reason  and  a  "^ 
common   sense — viz.,  that  a;  grantor  shall  not  derogate 
from  his  grant.     It  has  been  argued  before  us  that  there 
is  no  distinction  between  what  has  been  called  an  implied 
grant,  and  what  is  attempted  to  be  established  under  the 
name  of  an  implied  reservation ;    and  that  such  a  dis- 
tinction   between    the    implied   grant   and    the   implied 
reservation  is  a  mere  modern  invention,   and  one  which 
rims  contrary,  not  only  to  the  general  practice  upon  which 
land  has  been  bought  and  sold  for  a  considerable  time, 
but  also   to   authorities  which  are  said  to  be  clear  and 
distinct  upon   the  matter.     So   far,   however,    from   that 
distinction  being  one  which  was  laid  down  for  the  first 
time  by,  and  which  is  to  be  attributed  to.  Lord  Westbury 
in  SuffieU  v.  Brown,  it  appears  to  me  that  it  has  existed 
almost  as  far  back  as  we  can  trace  the  law   upon  the 
subject ;  and  I  think  it  right,  as  the  case  is  one  of  con- 
siderable importance,  not  merely  as  regards  the  parties, 
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Chap.  n.     but  as  regards  vendors  and  purchasers  of  land  generally, 

^^  •    •       that  I  should  go  with  some  little  particularity  into  what 

I  may  term  the  leading  cases  upon  the  subject."     The 

learned  judge  then  considered  in  detail  numerous  cases 

bearing  on  the  two  propositions. 

Prescription.  A  grant  is  implied  or  presumed  to  have  been  made  in 
nearly  every  case  of  acquisition  of  an  easement  by  pre- 
scription, but  that  mode  of  acquiring  easements  "svill  be 
considered  later. 

Implied  As  a  general  rule,  a  grantee  of  land  or  of  an  easement 

ments  neces-     IS  entitled  by  implied  grant  to  any  easement  in  the  land 
sary  to  render  q£  |.]^q  2:rantor,  which  is  necessarv  to  render  the  land  or 

a  grant  bene-  o  '  ^    J 

ficial.  easement  granted  capable  of  enjoyment  to  the  full  extent. 

This  rule  of  law  depends  upon  the  principle  that  when 
the  grant  was  made  it  must  have  been  the  intention  of 
the  parties  that  the  grantee  should  have  the  means  of 
using  the  thing  granted,  and  therefore  that  he  should 
have  all  rights  and  powers  in  or  over  the  grantor's  soil, 
which  may  be  requisite  for  his  purpose.  In  Pom/ret  v. 
Ricroft  (A),  it  was  said  that  when  the  use  of  a  thing  is 
granted  everything  is  granted  by  which  the  grantee  may 
have  and  enjoy  such  use  ;  as,  if  a  man  gives  me  a  licence 
to  lay  pipes  of  lead  in  his  land  to  convey  water  to  my 
cistern,  1  may  afterwards  enter  and  dig  the  land  to  mend 
the  pipes,  though  the  soil  belongs  to  another,  and  not  to 
me.  So  it  was  held  that  if  a  person  has  statutory  power 
to  make  convenient  and  necessary  waggon-ways  over  the 
land  of  another  to  his  coal-pits,  he  may,  under  proper 
restriction,  dig  in  the  adjoining  soil  of  the  other,  and 
procure  materials,  if  necessary,  to  make  embankments, 
and   he  may  cut  through  eminences  to  make  the  ways 

(A)  1  Wms.  Saund.  p.  322  b.  G13.      Nicholas   y.    Chamber- 

Finlinson  v.  Porter,  L.  E.,  10  lain,   Cro.   Jac.    121.      Under- 

Q.  B.    188;   44  L.  J.,  Q.  B.  tvood  y.  Burrows,   7  C.  &  P, 

56.    Hodgson  v.  Field,  7  East,  26, 
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level ;  for  if  tlie  level  or  requisite  inclination  of  the  way  Chap.  II. 
could  only  be  made  by  erecting  pillars  or  arches,  or  pro- 
curing  materials  from  a  considerable  distance  and  at  a 
considerable  expense,  the  right  given  by  the  Act  would,  in 
many  instances,  become  futile  and  unavailing  by  reason 
of  the  cost  required  for  its  exercise  {(j).  And  again,  a 
grant  of  land  having  been  made  reserving  for  the  grantor 
all  mines  of  coal,  with  liberty  of  sinking  and  digging 
pits,  the  grantor  was  held  to  have  a  right  to  erect  a  steam- 
engine,  and  that  even  in  a  building  of  stone,  to  drain  the 
mines  and  draw  the  coal  to  the  surface,  the  engine  being 
necessary  for  those  purposes,  as  incident  to  his  liberty  to 
excavate  the  coal.  It  was  also  held  that  he  was  justified 
in  making  a  pond  on  the  land,  although  that,  together 
with  the  engine  and  other  machinery,  occupied  two  acres 
and  a  half  of  land,  because  the  pond  was  a  necessary 
accessory  to  the  engine  [h).  A  recent  case  affirming  the 
same  principle  is  The  London  and  North  Western  Raihcay 
Company  v.  Evans  (/).  A  canal  which  had  been  made 
under  a  Private  Act  had  become  vested  in  the  plaintiffs. 
Support  from  subjacent  and  adjacent  coal  had  not  been 
provided  for,  and  no  compensation  had  been  specially  paid 
for  the  minerals.  The  owners  of  the  minerals  proposing 
to  work  the  coal  mines,  the  plaintiffs  claimed  a  right  to 
support  without  payment,  and  it  was  held,  that  the  statute 
having  given  a  right  to  make  and  maintain  the  canal, 
impliedly  also  gave  a  right  to  support. 

Sometimes  a  grant  of  easements  will  be  implied  from  Grant  pre- 
the  state  of  the  surrounding  circumstances  at  the  time  a  surrounding 
grant  of  land  is  made  ;  but  a  question  will  generally  arise  circum- 
in   such   cases  whether   regard   can  be  had  to  anything 
besides   the   terms   of   the  deed   of   grant.      In  Hall  v. 

{g)  Abson  v.  Fenton,    1    B.  Exch.  279. 
&  C.  195.  (?)  L.  E.,  (1893)  1  Ch.  16  ; 

ih)  Band    v.    Kingscote,    6  62  L.  J.,  Ch.  1. 
M.  &W.  174;  9L.  J.,  N.   S. 
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Chap.  II.  Lund  (k),  one  Piillan  had  carried  on  the  business  of  a 
'  •  bleacher  in  certain  premises,  and  had  been  in  the  habit 
of  pouring  foul  water  from  his  works  into  a  stream,  and 
thereby  polluting  it.  It  was  arranged  that  Pullan  should 
assign  his  business  to  the  defendant,  and  he  therefore 
surrendered  the  lease  of  the  premises  to  Shaw,  the  plain- 
tiff's predecessor  in  title,  and  Shaw  granted  a  new  lease 
to  the  defendant,  in  which  the  latter  was  described  as  a 
"  bleacher,"  and  reference  was  made  to  the  business  of 
bleaching,  which  the  defendant  intended  to  carry  on  upon 
the  premises.  Shaw  then  sold  the  freehold  of  the  pre- 
mises to  the  plaintiff,  who  began  to  carry  on  the  business 
of  paper-making  in  adjoining  premises,  and  sued  the 
defendant  for  polluting  the  stream  of  water.  It  was  held 
that  the  Court  was  at  liberty  to  examine  the  history  as 
well  as  the  previous  mode  of  enjoyment  of  the  defendant's 
premises ;  and  that  as  Shaw,  the  plaintiff's  predecessor  in 
title,  with  a  full  knowledge  of  the  mode  in  which  the 
premises  had  been  used  by  Pullan,  granted  a  new  lease  of 
the  same  premises  to  the  defendant  for  the  same  purpose, 
there  was  an  implied  grant  of  the  right  to  pollute  the 
stream  in  the  same  manner  Pullan  had  been  accustomed 
to  pollute  it.  Another  instance  of  this  is  to  be  found  in 
the  case  of  Siddons  v.  Short  {1).  The  plaintiffs  were 
ironfounders,  and  were  desirous  of  erecting  an  iron- 
foundry  and  other  buildings  for  the  purpose  of  their 
business.  Some  of  the  defendants  were  owners  of  laud, 
and  the  plaintiffs  applied  to  them  to  sell  them  nine  acres, 
and  told  them  the  purpose  for  which  they  wanted  it ; 
and  the  nine  acres  were  sold  to  them.  The  plaintiffs  had 
partly  erected  their  buildings  when  the  defendants,  who 
owned  adjoining  land  under  which  there  was  coal,  let  it 
to  the  other  defendants  for  mining  purposes ;  and  the 
plaintiffs  alleged  that  if  the  coal  was  taken  within  fifty 

{k)  1  H.  &  C.  676 ;  32  L.  J.,  {I)  L.  E.,  2  0.  P.  D.  572  ; 

Exch.  113.  46  L.  J.,  C.  P.  795. 
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yards  of  their  buildings  they  would  fall,  and  they  claimed     Chap.  II. 

an  injunction  to  restrain  the  defendants  from  taking  the 

coal  within  that  distance.     There  was  no   grant  of  right 

to  support,   and  the   natiu'al   right   of   the   plaintiffs   to 

support  for  the  unburdened  land  would  not  have  entitled 

them  to  support  for  their   new   buildings   even   if  then 

completed.     The  defendants  demurred   to  the  statement 

of  claim.     Grove,  J.,  overruled  the  demurrer,  and  said : 

"  Then  as  to  the  buildings,  the  inclination  of  my  opinion 

is  that  the  eases  on  this  subject  go  to  this, — that  where  a 

man  parts  with  land  knowing  that  substantial  buildings 

are  intended  to  be  erected  upon  it,  he  impliedly  engages 

so  to  use  his  adjoining  land  as  not  to  injure  or  interfere 

with  those  buildings." 

In   other   cases   than   those   of   prescriptive    claims   to  Presumption 

,  1.      p  L    •  L'  "Tiof  lost  Krant 

easements,  a  grant  oi  an  easement  is  sometimes  implied  ^^^^^  twenty 
after  uninterrupted  user  for  twenty  years,  and  as  the  years'  user, 
grant  cannot  be  produced  or  proved,  the  law  will  allow  a 
presumption  that  it  has  been  lost  {)n).  It  has  been  said 
that  the  doctrine  of  presumption  of  lost  grant  amounts  to 
this,  that  if  a  legal  right  is  proved  to  have  existed  and  been 
exercised  for  a  number  of  years,  the  law  ought  to  presume 
that  it  had  a  legal  origin.  The  only  legal  origin  for  an 
incorporeal  right  is  a  grant ;  therefore  if  a  grant  cannot  be 
produced  it  must  be  presumed  that  there  was  a  grant  once 
which,  in  years  gone  by,  has  been  lost.  It  is  not  presumed 
that  the  deed  was  made  or  lost  at  any  particular  date  be- 
yond this,  that  as  the  user  must  have  continued  for 
twenty  years  at  least,  it  is  presumed  that  the  grant  was 
made   at  some  date  anterior  to  the  twenty  years.      Im- 

(m)  HalUday    v.    Phillips,  years'  user  and  other  acts  of 

L.   E..,   23  Q.   B.   D.  48  ;    55  ownershijD,    when    the    com- 

L.  J.,   Q.  B.  404,  a  case  of  mencement   of  the   user  was 

claim  to   a  pew  in  which  a  shown  and  prescription  thus 

grant  of  a  faculty  was  pre-  defeated, 
suined  after  mox-ethau  twenty 
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Chap.  II.  plication  of  a  grant  after  user  for  twenty  years  is  not  so 
•  common  now  as  a  mode  of  claiming  easements  as  it  was 
before  the  passing  of  tlie  Prescription  Act  {k),  for  the  claim 
by  prescription  under  that  Act  is  generally  adopted  in  pre- 
ference :  the  old  mode  was  not,  however,  abolished  by  the 
Act,  and  it  may  still  be,  and  sometimes  is,  used  in  cases 
in  which  the  evidence  required  to  prove  a  prescriptive  title 
is  defective.  An  instance  of  this  may  be  found  in  the  case 
of  Bass  V,  Gregory  (/).  which  was  an  action  for  obstructing 
the  current  of  air  from  an  underground  cellar  through  a 
hole  or  shaft  to  an  old  well,  by  means  of  which  ventilation 
of  the  cellar  was  obtained.  The  right  was  claimed  in  vari- 
ous ways,  among  others  by  lost  grant.  That  the  right  had 
been  exercised  for  very  many  years  there  could  be  no 
doubt,  for  the  cellar  consisted  of  an  ancient  excavation  in  the 
rock,  which  was  formerly  used  as  a  brewery,  and  must  have 
existed  many  years.  The  learned  judge.  Pollock,  B.,  was 
of  opinion  that  the  Court  ought  to  presume  a  lost  grant, 
and  said  he  knew  of  no  case  in  which  the  doctrine  could 
be  more  properly  applied,  because  it  was  impossible  to 
suppose  that  the  precise  history  of  two  adjoining  tenements 
such  as  those  in  question  should  have  been  preserved.  He 
added — "  One  must  look  at  the  state  of  things  existing  for 
a  series  of  years,  and  then  see  what  is  the  fair  presimaption 
where  a  person  allows  an  easement  of  this  kind  to  grow  up 
to  the  benefit  of  his  neighbour's  land  and  the  detriment 
of  his  own."  This  mode  of  claiming  an  easement,  and  the 
consequent  passing  of  the  Prescription  Act,  was  referred 
to  by  Martin,  B.,  in  the  case  of  Mounscy  v.  Ismay  (;;?),  in 
the  following  terms  : — "  The  occasion  of  the  enactment  of 
the  Prescription  Act  is  well  known.  It  had  been  long 
established  that  the  enjoyment  of  an  easement  as  of 
right  for  twenty  years  was  practically  conclusive  of  a  right 
from  the  reign  of  Eichard  I.,  or,  in  other  words,  of  a  right 

{h)  2  &  3  WiU.  IV.  c.  71.  (m)  3  H.  &  C.  486  ;  34  L.  J., 

{V)  L.  E.,  25  Q.  B.  D.  481  ;      Exch.  52. 
59  L.  J.,  Q.  B.  574, 
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by  prescription,  except  proof  was  given  of  an  impossi- 
bility of  the  existence  of  a  riglit  from  tbat  period ;  and  a 
very  common  mode  of  defeating  such  a  right  was  proof 
of  a  unity  of  possession  since  the  time  of  legal  memory. 
To  meet  this  the  grant  by  lost  deed  was  invented ;  but  in 
progress  of  time  a  difficulty  arose  in  requiring  a  jury  to 
find  upon  their  oaths  that  a  deed  had  been  executed  which 
every  one  knew  never  existed ;  hence  the  Prescription 
Act." 

From  this  passage  it  would  appear  that  the  modern 
plan  of  claiming  easements  under  the  Prescription  Act 
was  intended  as  a  substitute  for  the  fictitious  plan  of 
claiming  under  a  grant  by  a  deed  presumed  after  twenty 
years'  enjoyment  of  the  privilege  to  have  been  lost ;  but 
it  would  seem  not  to  be  so  considered,  for  the  method  of 
claiming  easements  under  the  fiction  of  a  lost  grant  may 
be  met  with  in  quite  modern  cases,  and  there  are  instances 
in  which  both  forms  of  claim  have  been  introduced  in  the 
same  set  of  pleas  («) . 


Chap.  II. 
Sect.  1. 


{?i)  The  following  note  on 
this  subject  appears  in  Bullen 
and  Leake's  Precedents  of 
Pleading,  under  the  title, 
"Pleas,  &c.,  in  Actions  for 
Wrongs  — Ways  "  :  —  "  The 
plea  of  a  right  of  way,  or  of 
a  right  to  any  other  easement, 
by  non-existing  grant  may 
sometimes  be  supported  by 
evidence  which  would  fail  to 
support  a  prescriptive  right 
of  way  under  the  Prescription 
Act,  as  where  there  has  been 
an  interruption  of  enjoyment 
within  the  period  prescribed 
by  the  statute,  or  where  the 
enjoyment  cannot  be  brought 
down  to  the  commencement 
of  the  suit.  (See  Parker  v. 
Mitchell,  11  A.  &  E.  788; 
Onley  v.  Gardiner,  4  M.  &  W. 
496  ;     Lowe    v.    Carpenter,    6 


Exch.  825.)  It  may  also 
sometimes  be  supported  by 
evidence  which  would  fail  to 
supj)ort  a  plea  of  prescription 
at  common  law,  by  reason  of 
the  right  being  shown  to  have 
commenced  within  the  period 
of  legal  memory.  Hence  it 
is  frequently  advisable  to 
plead  together  in  the  same 
ease  pleas  of  prescription  by 
the  statute,  of  prescription  at 
common  law,  and  of  a  non- 
existing  grant."  Instances 
of  these  pleas  being  pleaded 
together  are  to  be  found  in 
Bailey  v.  Stevens,  31  L.  J., 
C.  P.  226,and^«ss  V.  Gregory, 
L.  E.,  25  Q.  B.  D.  481  ;  59 
L.  J.,  Q.  B.  574.  See  also, 
Simpson  v.  Corporation  of 
Godmanchester,  64  L.  J.,  Ch. 
837. 
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Chap.  11. 
Sect.  1. 

The  doctrine 
as  to  lost 
grant  ques- 
tioned. 


The  doctrine  of  presumption  of  modern  lost  grant 
after  twenty  years'  enjoyment  of  an  easement  received 
a  shock  of  a  severe  character  in  the  case  of  Angus  v. 
DaUon  (o),  but  it  has  not,  from  the  apparent  result 
of  the  numerous  judgments  and  opinions,  succumbed  to 
the  shock.  Until  the  determination  of  that  case,  there 
was  a  widespread,  if  not  a  general,  belief  that  this 
mode  of  claiming  an  easement  was  as  well  known  to 
the  law,  and  as  firmly  established,  as  the  doctrine  of 
presumption  of  a  grant  for  prescription  at  common  law. 
Doubtless  there  have  been  expressions  of  judges  at  vari- 
ance with  "the  doctrine,  but  there  has  been,  it  is  believed, 
no  case  in  which  it  has  been  altogether  ignored.  In  the 
case,  however,  of  Angus  v.  Dalton  the  Court  was  brought 
face  to  face  with  it,  and  with  a  difficulty ;  and  it  became 
necessary  to  decide  whether  a  right  to  support  from 
adjacent  land  for  a  building  could  be  acquired  by  this 
means,  and  if  not  by  what  means  other  than  an  express 
grant  or  covenant  it  could  be  acquired,  or  if  such  a  right 
could  be  acquired  at  all.  Incidentally,  also,  the  whole 
princij)le  of  the  doctrine  came  under  consideration,  as  it 
applies  not  only  to  the  easement  of  support  but  to  other 
easements  also.  The  case  has  therefore  a  universal 
application.  When  the  theory  of  this  doctrine  is  con- 
sidered it  will  readily  be  seen  how  contrary  to  reason  it 
is  to  say  that  when  a  house  has  stood  for  twenty  years  it 
shall,  or  may,  be  presumed  that  the  owner  of  the  adjoin- 
ing land  has  made  a  grant  of  a  right  to  support  which 
everybody  knows  full  well  he  has  not  made,  and  that  a 
jury  sworn  to  find  a  verdict  according  to  the  evidence 
shall  be  obliged  to  find,  or  may,  if  they  think  fit,  find  as 
a  fact  that  which  they  know  has  never  happened;  that 
they  shall  be  obliged  to  find  this  if  the  house  has  stood 
for  twenty  years,  but  just  the  reverse  if  it  has  only  stood 


(o)  L.  E.,  3  Q.  B.  D.  85; 
47  L.  J.,  Q.  B.  163:  on  ap- 
peal, L.  E.,  4  Q.  B.  D.  162; 


48  L.  J.,  Q.  B.  225  :  in  H.  L., 
L.  E.,  6  App.  Cas.  740 ;  50 
L.  J.,  a  B.  689. 
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for  nineteen  and  a  half.  Yet  it  must  be  obvious  how  Ctap.  II. 
essential  it  is  for  the  common  good  that  rights  to  sup-  '-  ' 
port  should  be  sustained  bj  the  law,  for  without  such 
rights  there  would  be  nothing  to  prevent  destruction  of 
property  to  an  alarming  extent  by  the  acts  of  neighbours, 
perfectly  lawful  in  themselves.  It  was  between  these  two 
considerations  that  the  Court  found  itself  placed.  The 
theory  of  a  presumed  grant  had  always  been  based  on 
acquiescence  in  the  enjoyment  by  the  servient  owner; 
from  which  it  had  been  inferred  that  the  enjoyment  must 
have  been  lawful  and  irresistible,  and  the  presumption 
arising  from  acquiescence  could  never  arise  if  the  servient 
owner  had  been  both  physically  and  legally  incapable  of 
resistance.  In  the  case  of  a  claim  of  right  to  support, 
commonly  called  a  negative  easement,  when  all  the  acts 
of  the  dominant  owner  have  been  done  on  his  own  land, 
it  is  obvious  that  the  servient  owner  could  by  no  means 
prevent  the  enjoyment,  or  lawfully  object  to  what  was 
being  done.  How  could  a  man,  for  instance,  legally  or 
physically  resist  the  building  of  a  house  by  a  neighbour  on 
his  own  land,  and  the  subsequent  pressure  on  his  adjacent 
soil  through  the  soil  under  or  adjacent  to  the  newly-built 
house  ?  Then  on  what  ground  could  it  be  possible  at  a 
future  time  to  say  that  he  had  acquiesced,  and  that  a 
grant  should  be  presumed  against  him  ?  These  were  the 
considerations  which  came  before  the  Court,  and  the 
Court  had  to  decide  whether  the  plaintiff  had  made  out  a 
title  to  the  easement ;  and  thus  the  theory  of  the  pre- 
sumption of  a  lost  grant  had,  either  contrary  to  reason 
and  common  sense,  to  be  supported,  or  the  doctrine  had 
to  be  put  on  one  side,  and  some  other  ground  for  main- 
taining the  right  discovered ;  or,  in  the  alternative,  the 
easement  of  support  for  a  building  had  to  be  disallowed 
whenever  no  other  title  than  long  user  could  be  shown. 
This  alternative  was  so  serious  that  there  is  scarcely  room 
for  wonder  at  the  vast  amount  of  attention  bestowed  on 
the  case,  nor  at  the  diversity  of  opinions  and  judgments 
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Chap.  II. 
Sect.  1. 


Lost  grant 
only  pre- 
sumed if 
prescription 
possible. 


Evidence  to 
sustain  a  pre- 
sumption of 
lost  errant. 


expressed.  Light,  tlie  only  analogous  easement,  had  heen 
provided  for  by  the  legislature  [ji),  but  no  similar  pro- 
vision had  been  made  for  support ;  the  principles  relating 
to  this  right  alone  had,  therefore,  to  be  considered  by 
the  Court.  The  opinion  of  many  of  the  judges,  and 
especially  of  those  who  gave  their  opinions  to  the  House 
of  Lords,  was  that,  as  to  the  right  of  support,  the  theory 
of  presuming  a  lost  grant  after  twenty  years'  user  was 
unreasonable,  and  based  on  no  sound  principle. 

The  Lords,  however,  sustained  the  principle  of  the 
doctrine  of  presumption  of  lost  grant,  though  some 
thought  it  was  not  a^^plicable  to  the  case  before  the 
House,  and  decided  the  question  involved  on  other 
grounds. 

It  is  not  in  every  case  where  there  has  been  user  or 
enjoyment  for  the  requisite  period  that  the  doctrine  of 
presumption  of  lost  grant  can  be  applied.  The  doctrine 
can  only  be  applied  to  easements  which  could,  if  the 
evidence  were  sufficient,  be  claimed  by  prescription  at 
common  law,  but  the  expedient  of  presuming  a  lost  grant 
is  only  applicable  to  cases  where  the  evidence  or  some 
technicality  prevents  the  apj)lication  of  the  principle  of 
prescription  at  common  law,  to  which  only  it  is  ancillary. 
This  was  exemplified  in  the  case  of  Bnjaid  v.  L<'ferer{q), 
which  was  a  claim,  among  other  ways,  by  lost  grant  to 
have  the  natural  current  of  air  to  a  chimney.  Here  the 
doctrine  could  not  be  applied,  because  the  reception  of  the 
air  was  a  natural  right,  and  no  amount  of  enjoyment 
would  confer  an  easement  by  prescription  at  common  law. 

It  may  be  mentioned  here  that  to  support  a  claim  to 
an  easement  under  a  grant  presumed  to  have  been  lost, 
it  has  been  said  that  it  should  be  proved  that  the  user 
commenced  about  the  time  when  the  grant  is  presumed 


(/>)  Prescription  Act,   2  & 
3  Will.  IV.  c.  71,  s.  3. 


(y)L.  E.,  4C.  P.  D.  172; 
48  L.  J.,  C.  P.  380. 
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to  have  been  made,  for  where  no  proof  of  this  is  given     Chap.  II, 

the  evidence  goes  to  prove  a  prescriptive  right  and  not        ^^  '    ' 

a  grant  (r)  ;    it   is,   however,  questionable  if   this   is   so, 

for  there  must  often  have  been  cases  (.s)  in  which  it  was 

impossible  to  prove  the  commencement  of  the  user,  and 

yet  when  it  must  have  been  perfectly  clear  that  it  had  not 

lasted  since  the  time  of  Eichard  I.,  so  that,  if  this  were 

true,  the  claim  would  fail  by  prescription  at  common  law, 

and  also  under  a  presumed  lost  grant,  so  that  the  evidence 

would  not  be  enough  for  either. 

If  a  right  is  claimed  under  the  lost  grant  doctrine,  the  Nature  of  the 
question  arises  whether  evidence  is  admissible  on  behalf  of '!^^^t  ^°^ 
of  the  party  interested  in  defeating  the  presumption  grant  and 
either  to  prove  positively  as  a  fact  that  no  grant  ever  rebut, 
was  made,  or  to  show  circumstances  from  which  its  non- 
existence may  reasonably  be  inferred.  Though  there 
appears  to  have  been  no  actual  decision  on  this  point, 
there  have  been  remarks  of  the  judges  bearing  upon 
it,  and  it  is  manifest  that  it  is  a  question  of  consider- 
able moment.  The  answer  to  the  question  appears 
to  depend  on  the  nature  of  the  presumption — that  is, 
whether  on  proof  of  uninterrupted  enjoyment  for  twenty 
years  it  is  a  conclusive  presumption  of  law  that  there 
was  a  grant,  or  whether  the  evidence  only  raises  a 
presumption  of  fact  for  the  consideration  of  the  Court 
which  has  to  determine  it,  or  of  the  jury  ;  and  in  the 
latter  case  whether  the  Court  or  jmy  is  bound  to  make 
the  presumption,  and  find  the  fact  of  a  grant  or  proof  of 
the  user,  or  can  exercise  discretion.  If  the  presumption 
is  conclusive  by  law,  it  is  manifest  that  evidence  to  rebut 
would  be  useless  and  out  of  place ;  but  whether  it  is 
admissible  if  the  Court  or  jury  have  to  find  the  fact  of  a 

(r)  Bleivitt   V.    Tregonning,  (s)  See,   for   such   a   ease, 

per  Patteson,   J.,   3  A.    &  JE.      Bass  v.    Gregory,   L.   E.,    25 
p.  585  ;  5  N.  &  M.  316.  Q.  B.  D.  481  ;  59  L.  J.,  Q.  B. 

574. 

G.  M 
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Chap.  II.  grant  having  been  made,  depends  on  various  considera- 
^^^^-  ^-  tions.  It  seems  most  consistent  with  reason  and  authority 
either  that  the  presumption  is  a  conclusive  presumption 
of  law,  or,  if  the  Court  or  juiy  have  to  find  the  fact,  that 
evidence  of  user  only  raises  a  rebuttable  presumption — 
that  is,  that  a  grant  may  be  presumed  if  the  evidence  of 
user  is  satisfactory,  and  there  is  no  evidence  to  the  con- 
trary— and  that  evidence  may  be  given  to  explain  the  user 
and  to  rebut  the  presumption ;  and  that  if  the  evidence 
of  user  is  not  satisfactory,  though  uncontradicted,  or  if 
evidence  to  rebut  this  presumption  is  given,  it  is  open 
to  the  Court  or  jury  to  find  the  fact  or  not  according  to 
conviction.  The  weight  of  authority  is,  it  is  thought, 
decidedly  in  favour  of  the  latter  principle. 

The  question  was  considered  in  the  case  of  Angus  v. 
Dalfoii,  principally  by  the  judges  of  the  Court  of  Appeal, 
but  it  cannot  be  considered  settled.  Before,  however, 
referring  to  the  elaborate  judgments  and  opinions  de- 
livered in  that  case,  as  it  is  desired  to  do  at  considerable 
length,  two  cases  which  came  before  the  Court  between 
the  dates  of  the  judgments  in  Angufi  v.  Dalton,  in  the 
Court  of  Appeal  and  the  House  of  Lords  should  be  noticed. 
In  the  case  of  The  Duke  of  Norfolk  y.  Arhuthnot  (s),  one 
question  raised  was  as  to  a  right  to  light  which  was 
claimed  under  a  lost  grant.  Bramwell,  L.  J.,  said :  "  I 
decline  also  to  find  that  there  ever  was  a  grant  which 
has  since  been  lost,  for  I  am  sure  there  never  was ; "  and 
Brett,  L.  J.,  said : — "  With  regard  to  the  question  of  a 
lost  grant,  one  must  observe  that  the  whole  question  was 
raised  in  Angus  v.  Dalton,  which  is  now  before  the  House 
of  Lords  on  appeal  from  this  Court.  It  is  difficult,  there- 
fore, to  discuss  that  question  ;  but  I  may  observe  that  I 
maintain  the  opinion  I  expressed  there,  that  the  question 
is  one  of  fact  which  must  be  considered  in  each  ease  when 
such  a  claim  is  put  forward.     That  being  so,  we  should 

(s)  L.  E.,  5  C.  P.  D.  393  ;  49  L.  J.,  C.  P.  782, 
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he  obliged  to  find  the  existence  of  a  lost  grant  as  a  fact ;     Cliap.  II. 
it  is  impossible  to  do  so  in  this  case."     In  the  other  case,  ' 

viz.,  I!arl  de  la  Warr  v.  Miles  (t),  Brett,  L.J,,  said : — 
"  Then  as  regards  the  other  allegation  that  we  ought  to 
presume  a  lost  grant,  the  doctrine  with  regard  to  pre- 
sumption of  lost  grants,  and  what  it  is  necessary  to  prove, 
and  what  ought  to  be  in  the  mind  of  the  Court,  is  at  the 
present  moment  a  very  much  controverted  matter.  For 
my  part  I  have  always  been  of  opinion,  and,  until  cor- 
rected, I  must  hold  to  that  opinion,  that  if  a  judge  is 
asked  to  find  the  fact  of  a  grant  and  to  say  that  it  has 
been  lost,  he  must  have  grounds  for  believing  that  it  was 
so.  I  decline  to  find  it  here."  There  is  also  an  old  case, 
Livett  V.  Wilson  (it),  in  which  Best,  O.J.,  said  that  twenty 
years'  user  would  raise  a  presumption  of  a  grant,  but  a 
judge  ought  not  to  direct  a  jury  on  such  evidence  that 
they  must,  but  that  they  ma//,  from  such  user  presume 
that  there  was  a  grant.  All  these  authorities  show  an 
opinion  that  the  presumption  is  only  a  presumption  of 
fact  which  may  be  rebutted,  and  that  there  is  no  legal 
obligation  to  find  that  a  grant  was  made  and  lost  merely 
because  of  enjoyment  of  twenty  years. 

Passing  now  to  the  case  of  Angus  v.  Dalton,  the  judg-  -dnffus  v. 
ments  delivered  in  the   Court  of  Appeal  (r) — for  it  was  ^  .    '        . 

,  .  .  Judgments  m 

there  that  the  questions  now  under  consideration  received  the  Court  of 
most  attention — first  require  notice.  Brett,  L.  J.,  said : —  ^^^^^  ' 
"  This,  then,  being  the  doctrine  which  is  to  be  applied,  a 
question  has  been  raised  whether,  in  applying  it,  it  is 
necessary  to  find  formally  that  there  has  been  a  grant 
which  is  lost,  or  whether  it  is  sufiicient  to  find  the  fact  of 
an  uninterrupted  user  for  twenty  years  after  knowledge 
of  the  burden  imposed  on  the  adjacent  land,  without  going 

(t)  L.  E.,  17  Ch.  D.  p.  590  ;      £oncI,  2  B.  &  B.  667. 
50  L.  J.,  Ch.  p.  762.  (r)  L.  E.,  4  Q.  B.  D.  162  ; 

(w)  3  BiBg.   115  ;  3  L.  J.,      48  L.  J.,  Q.  B.  225. 
G.  P.  186.     See  also  Gray  y. 

M  2 
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Chap.  II.  on  to  find  tlie  inference  that  there  has  been  a  grant  and 
^^^^^-  ^-  that  it  has  been  lost.  That  must  depend  on  whether  the 
inference  is  to  be  treated  as  a  necessary  legal  consequence 
or  as  an  inference  of  fact.  If  it  is  an  inference  merely 
of  law,  I  can  see  no  distinction,  not  even  the  slightest, 
between  the  doctrine,  or  application  of  the  doctrine,  of 
a  lost  grant,  and  the  doctrine  of  prescription  under  the 
Prescription  Act.  If  we  were  to  hold  that  it  is  a  mere 
inference  of  law,  it  seems  to  me  that  we  should  be  doing 
in  an  analogous  form  precisely  what  was  done  by  the 
judgment  of  Mr.  Justice  Lush,  which,  I  think,  cannot 
be  supported.  Such  a  decision  is  legislation  and  not 
a  declaration.  ...  In  order,  therefore,  to  support  such  a 
claim  the  existence  of  a  lost  grant  must  be  found  as  a 
fact.  .  .  .  This  raises  another  question — namely,  whether 
the  judge  may,  under  certain  circumstances,  direct  the 
jury  as  a  matter  of  law  to  find  the  fact,  and  if  he  may, 
what  are  the  circumstances  under  which  he  may  or  must 
do  so  ?  It  is  admitted  by  every  one,  I  think,  that  he  is 
bound  to  do  so  when  there  is  evidence  of  twenty  years' 
uninterrupted  user  after  knowledge  of  the  facts,  and  no 
other  evidence.  Now  arises  another  question,  which  is, 
what  other  evidence  is  admissible  or  may  be  acted  upon  ? 
Is  it  only  evidence  of  acts  of  interruption  ?  or  although  no 
act  of  interruption  has  been  done,  may  evidence  be  given 
tending  to  show  that  no  grant  was  in  fact  ever  made  ? 
If  the  parties  are  alive,  may  they  be  called  to  prove  con- 
clusively that  there  never  was  a  grant  ?  If  the  question 
whether  there  ever  was  a  grant  is  one  of  fact  to  be  found 
by  the  jury,  I  know  of  no  principle  of  law  which  can 
exclude  evidence  tending  to  show  that  there  never  was 
in  fact  such  a  grant."  Thesiger,  L.J.,  thought  that  the 
authorities  cited  in  the  Court  below  established  that  the 
presumption  of  a  lost  grant  is  not  a  jjrcesionpfio  Juris  et 
dejure,  or,  to  use  other  language,  not  an  absolute  and 
conclusive  bar,  but  that  uninterrupted  enjoyment  for 
twenty    years    raises    such    decisive    presumption    of    a 
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right  by  grant  or  otherwise  that  unless  contradicted  or     Chap.  II. 


explained  the  jury  ought  to  believe  it.  Then  as  to  the 
nature  of  the  evidence  which  could  be  given  to  contradict, 
explain,  or  rebut  this  presumption.  Proof  of  the  mere 
origin  of  the  easement  within  the  period  of  legal  memory 
would  not  be  sufficient,  for  it  was  to  meet  the  hardship 
which  arose  from  such  proof  preventing  the  acquisition 
of  a  prescriptive  title  that  the  fiction  of  a  grant  made  and 
lost  in  modern  times  was  invented ;  neither  did  he  think 
it  would  be  sufficient  to  prove  such  circumstances  as  would 
negative  an  actual  assent  on  the  part  of  the  servient 
owner  to  the  enjoyment  of  the  easement  claimed,  or  to 
prove  dissent  short  of  actual  interruption  or  obstruction 
of  the  enjoyment ;  neither  would  proof  of  unity  of  owner- 
ship and  separation  of  the  tenements  under  such  circum- 
stances as  to  negative  the  presumption  of  any  reservation 
or  grant  of  the  easement  claimed  having  actually  been 
made  at  the  time  of  the  separation.  "  In  harmony,  as  it 
appears  to  me,  with  the  last  proposition,"  continued  his 
lordship — and  in  this  he  particularly  seems  to  differ  from 
Brett,  L.J. — "  is  the  further  proposition  that  the  presump- 
tion cannot  be  rebutted  by  mere  proof  by  the  owner  of 
the  servient  tenement  that  no  grant  was  in  fact  made, 
either  at  the  commencement  or  during  the  continuance  of 
the  enjoyment.  I  am  not  aware  that  this  proposition  has 
been  in  terms  directly  decided,  but  it  is  almost  impossible 
to  suppose  that  among  the  numerous  cases  in  which  ease- 
ments have  been  held  by  the  Courts  to  have  been  acquired 
by  uninterrupted  user  for  twenty  years  only,  there  must 
not  have  been  many  in  which  the  owner  of  the  servient 
tenement  at  the  time  when  the  period  of  the  user  com- 
menced was  alive  when  the  action  was  tried,  to  contradict, 
if  such  evidence  had  been  admissible,  the  fact  of  a  grant ; 
and  if  such  evidence  were  admissible  it  is  almost  incon- 
ceivable that  in  the  numerous  cases  in  which  questions  of 
easements  have  been  discussed  no  trace  of  an  opinion  to 
that   effect   should   be  found   in  the  observations  of   the 
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Chap.  II.  judges  (.r).  The  connect  \dew  upon  tliis  point  I  take  to 
^'^^^-  ^-  be  that  tlie  presumption  of  acquiescence,  and  the  fiction 
of  an  agreement  or  grant  deduced  therefrom,  in  a  case 
where  enjoyment  of  an  easement  has  been  for  a  sufficient 
period  iminten-upted,  is  in  the  natm^e  of  an  estoppel  by 
conduct  which,  while  it  is  not  conclusive  so  far  as  to 
prevent  denial  or  explanation  of  the  conduct,  presents  a 
bar  to  any  simple  denial  of  the  fact  which  is  merely  the 
legal  inference  drawn  from  the  conduct.  If  instead  of 
its  being  a  mere  legal  inference  the  Courts  had  considered 
that  it  was  an  inference  of  fact  to  be  drawn  by  juries, 
like  other  inferences  of  fact,  and  in  respect  of  which  the 
servient  owner  might  be  caUed  as  a  witness  to  negative 
the  fact  by  denial  of  a  grant  ever  having  been  made,  it 
is  difficult  to  understand  how  judges  could  have  syste- 
matically, as  the  Lord  Chief  Justice  admits  they  did, 
directed  juries  to  find  grants  in  cases  in  which  no  one 
had  the  faintest  belief  that  any  grant  had  ever  existed, 
and  where  the  presumption  was  known  to  be  a  mere 
fiction."  Cotton,  L.J.,  thouglit  that  twenty  years'  user 
was  sufficient  to  raise  a  presumption  that  the  enjoyment 
had  been  under  a  modern  lost  grant,  and  that  this  pre- 
sumption was  liable  to  be  rebutted.  On  the  question, 
what  evidence  is  sufficient  to  rebut  the  presumption,  his 
lordship  thought,  with  the  Lord  Chief  Justice  in  the 
Com-t  below,  that  it  was  not  necessary  that  the  jury 
should  come  to  the  conclusion  that  in  fact  there  was  such 
a  grant,  and  that  if  the  parties  at  the  trial  had  admitted 
that  there  was  not  in  fact  any  grant,  yet  that  would  not 
be  sufficient  to  rebut  the  presumption  arising  from  the 
twenty  years'  enjoyment.     But,  said  his  lordship,  it  might 

(x)  The  reason  why  servient  competent  to  give  evidence, 

owners  were  not  called  to  deny  and  that  the  Prescription  Act 

the  making  of  grants  may  pro-  had  passed  long  before.  Since 

bably  have  been   that  until  the   Prescription  Act  claims 

14  &   15   Vict.   c.   99   (1851),  underthedoctriueof  lost  grant 

parties  to  an  action  were  not  have  been  comparatively  few. 
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be  argued  that  this  is  contrary  to  what  is  said  in  many     Chap.  II. 

cases— namely,   that    twenty  years'    enjoyment  raises   a      ^^^^-  •*• 

presumption  only,  and  that  the  opinion  he  had  expressed 
would  make  such  enjoyment  confer  an  absolute  right ; 
but  tliis  was  not  so.  The  presumption  might  be  rebutted 
by  showing  that  the  owner  of  the  servient  tenement  was 
not  capable  of  making  a  grant — as,  for  instance,  that  he 
was  tenant  for  life  or  of  unsound  mind — and  he  con- 
sidered that  unless  there  was  such  evidence  the  jury  ought 
to  be  dii-ected  to  find  that  there  had  been  a  grant  since 
lost. 

In  the  Queen's  Bench  Division  (//)  the  only  judge  Judgments 
who  touched  the  point  was  Cockburn,  C.J.  In  his  Benci!*^^  ^ 
most  elaborate  judgment,  he  discussed  fully  the  nature 
of  the  presumption  of  a  lost  grant  arising  from  twenty 
years'  enjoyment;  but  he  did  not  say  what  the  nature 
of  the  evidence  must  be  to  render  it  admissible  to 
rebut  the  presumption.  The  Chief  Justice  thought 
that  Lord  Mansfield  had  placed  the  doctrine  of  this 
presumption  on  its  true  footing,  when  he  said  that 
enjoyment  with  the  servient  owner's  acquiescence  for 
twenty  years  is  such  decisive  presumption  of  a  right 
by  grant  or  otherwise  that,  unless  contradicted  or 
explained,  the  jury  ought  to  believe  it,  but  that  it  is 
impossible  that  length  of  time  can  be  said  to  be  an 
absolute  bar,  like  the  Statute  of  Limitations,  though 
it  is  certainly  a  presumptive  bar  which  ought  to  go  to 
the  jury. 

In  the  House  of  Lords  (s)  the  case  was  argued  before  Judges'  ^ 

,     .  .    .  T  .   1  P        opinions  m 

many  of  the  judges,  and  their  opmions,  which  were  o±  a  House  of 
very  elaborate  character,  were  taken ;  and,  so  far  as  they  Lords. 
had  relation  to  the  points  now  under  consideration,  were 

(y)  L.  E.,  3  Q.  B.  D.  85  ;  (::)  L.  E.,  6  App.  Cas.  740 ; 

47  L.  J.,  a  B.  163.  50  L.  J.,  Q.  B.  689. 
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Chap.  II.     as  follows :— Pollock,  B.,  tliougM  tliat  tlie  presumption 
Sect.  1.       arising  from  twentj^  years'  enjoyment  cannot  be  treated 
as  conclusive— that   it  is  a  jmesumpHo  Juris   et   de  jure 
which  is  not  to  be  rebutted  by  evidence,  but  that  it  is 
conclusive  only  when  the  evidence  of  enjoyment  is  un- 
contradicted and  vmexplained.     He,  however,  did  not  go 
very  fully  into  the  subject  of  lost  grant,  as  he  thought 
that  the  acquisition  of  the  right  in  question  in  the  case 
— i.e.,  adjacent  support— could  not  be  supported  on  any 
recognised    principle    of    presumed    grant,   but    that    it 
existed   simply  by  an   absolute   rule    of  law,  that  after 
twenty  years'  enjoyment  a  person  by  common  law  became 
entitled  to  the  right.     The  opinion  of  Field,  J.,  was  to 
the  same  effect,  and  he  did  not  therefore  touch  upon  the 
question.     Lindley,  J.,  also  thought   that   the  easement 
claimed  in  the  case  before  the  House  must  depend  on  an 
absolute  rule  of  law  that  twenty  years'  enjoyment  would 
confer  a  right,  and  that  the  right  could  not  be  attributed 
to  any  presumption  of  a  grant  having  been  made ;  but 
his  opinion  is  of  importance,  as  he  expressed  a  view  that 
goes  to  the  root  of  the  whole  theory  of  presumption  of 
grant  and  tends  to  its  destruction.     His  lordship  said : — 
"  The   theory   of   an   implied   grant  was   invented   as   a 
means  to  an  end.     It  afforded  a  technical  common-law 
reason   for  not  disturbing  a  long-continued  open  enjoy- 
ment.    But  it  appears  to  me  contrary  to  the  reason  for 
the   theory   itself    to   allow   such   an    enjoyment    to   be 
disturbed  simply  because  it  can  be  proved  that  no  grant 
was  ever  in  fact  made.     If  any  lawful  origin  for  such  an 
enjoyment  can  be  suggested,  the  presumption  in  favour 
of  its  legality  ought  to  be  made.     Nor  am  I  aware  of 
any  instance  in  the  equity  reports  in  which  it  has  been 
held  that  an  easement  openly  and  uninterruptedly  enjoyed 
for  twenty  years  has  been  destroyed  simply  by  proof  that 
no  grant  under  seal  was  ever  in  fact  made.     The  theory 
of    an    implied    grant,    as   distinguished    from    a    legal 
presumption   of   some   lawful  origin,  is,  in  my  opinion, 


ACQUISITION  BY  GRANT.  169 

untenable  and  practically  misleading,  especially  now  that     Chap.  II. 


principles  of  equity  as  well  as  of  law  have  to  be  applied 
both  to  trials  with  juries  and  to  trials  without."  Lopes,  J., 
concurred  in  the  opinion  of  Lindley,  J. ;  Manisty,  J., 
concurred  in  the  ojiinions  of  Pollock,  B.,  and  Field,  J., 
but  added  some  remarks  of  his  own.  He  considered 
that  the  right  to  support  did  not  depend  on  the  pre- 
sumption of  a  grant,  but  was  a  right  of  property  ;  and, 
assuming  that  to  be  so,  he  thought  that  the  claim  to  the 
right  after  twenty  years'  enjoyment  might  be  defeated 
by  evidence  explanatory  of  the  user  showing  affirmatively 
that  the  owner  of  the  buildings  held  his  property  subject 
to  the  right  of  the  owner  of  the  subjacent  or  adjacent 
soil  to  take  away  the  support.  "  It  may  be,"  he  added, 
"  that  the  presumption  might  be  rebutted  in  some  other 
way,  such  as  by  showing  that  the  owner  of  the  adjacent 
or  subjacent  soil  was  under  disability  during  the  time 
when  the  right  of  support  was  alleged  to  have  been 
acquired."  It  is  difficult,  though,  to  see  why  evidence 
of  such  disability — or,  indeed,  any  other  evidence — should 
defeat  the  claim,  if  the  right  is  an  absolute  right  which 
springs  up  after  twenty  years'  enjoyment,  and  does  not 
depend  on  the  presumption  of  a  grant ;  such  a  disability 
might  well  be  evidence  that  the  person  under  the  disability 
did  not,  because  he  could  not,  make  a  grant,  but  what 
could  it  have  to  do  with  the  growth  of  an  absolute  right 
of  property  with  which  the  will  or  the  capacity  of  the 
servient  owner  had  nothing  to  do?  Fry,  J.,  thought 
that  the  right  to  support,  which  was  the  right  under 
consideration,  could  not  be  based  upon  a  grant  express 
or  implied,  but  must  depend  on  an  absolute  rule  of 
common  law  that  twenty  years'  uninterrupted  user  would 
confer  a  right.  His  opinion,  therefore,  does  not  explain 
his  view  as  to  the  nature  of  the  presumption  involved 
in  the  doctrine  of  lost  grant,  nor  as  to  the  possibility  of 
rebutting  it  by  evidence.  Bowen,  J.,  thought  that  the 
doctrine  of  acquisition  of  easements  by  lost  grant   was 
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Chap.  II.     rjn  antiquated  relic  of  tlie  common  law,  wliicli  it  was  not 

'. — '- —  necessary  to  resort  to  at  the  present  day  when  equitable 

principles  prevailed,  and  the  technicality  of  the  old 
common  law  had  given  way  to  them.  That  under  the 
common  law  it  was  necessary  after  long  user  to  seek  for 
the  origin  of  the  user  in  some  form  known  to  and  recog- 
nised by  the  common  law  as  binding,  and  that  the  form 
in  which  the  presumption,  built  upon  a  twenty  years' 
enjoyment,  had  usually  been  framed,  was  that  of  a  lost 
grant  or  covenant,  according  as  the  right  claimed  was  to 
an  affirmative  or  a  negative  easement.  The  taking  of 
twenty  years  as  the  period  for  raising  the  presumption 
was  a  purely  judge-made  rule,  like  others  which  he 
enumerated,  and  at  best  a  mere  maxim  of  evidence 
recommending  an  inference  which  it  was  for  the  jury  to 
find,  and  which  might  be  rebutted  ;  and  he  said  :  "It 
appears  to  be  manifest,  in  spite  of  some  inexact  ex- 
pressions of  earlier  judges,  that  this  presumption  of  a  lost 
grant  was  nothing  more  than  a  rebuttable  presumption  of 
fact." 
Judorments  of  The  above  is  a  summary  of  the  judgments  and  opinions 
of  the  judges.  The  difficulty  is  to  extract  from  them, 
differing  as  they  do,  any  certain  rule  or  principle  of  law. 
There  are,  however,  still  the  judgments  of  the  Lords  to  be 
considered,  but  unhappily  these  again  are  not  in  unison. 
The  Lord  Chancellor  was  of  opinion  that  the  right  in  ques- 
tion was  included  in  the  2nd  section  of  the  Prescription  Act, 
and  based  his  judgment  on  that  ground,  and  did  not  enter 
with  any  particularity  into  the  nature  of  the  doctrine  of 
acquisition  by  lost  grant  or  the  possibility  of  rebutting  the 
presumption  by  evidence ;  but  his  lordship  was  evidently 
favourable  to  the  doctrine  of  presuming  a  lost  grant  after 
twenty  years'  uninterrupted  enjoyment.  Lord  Penzance, 
on  the  contrary,  adjudged  that  the  ruling  of  Lush,  J.,  at 
the  trial  was  correct ;  that,  according  to  all  authorities, 
a  right  to  support  is  acquired  after  twenty  years'  enjoy- 
ment, and  that  that  right  does  not  rest  upon  the  fact 
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of  there  "being  an  implied  grant.     His  lordship  felt  con-     Chap.  II. 
strained  to  say  it  was  correct  with  some  reluctance,  because  '    ' 

the  circumstances  under  which  the  claim  was  held  to  arise 
were  incapable  of  giving  rise  to  it  in  accordance  with  any- 
known  principle  of  law.  For  the  reasons  he  explained, 
he  could  not  support  the  conclusion  that  the  right  claimed 
in  the  action  could  be  gained  by  anything  in  the  shape 
of  prescription  or  lost  grant.  Notwithstanding  this,  his 
lordship  did  not  decide  against  the  principle  of  presuming 
a  lost  grant  in  other  cases  if  the  easements  were  appropriate 
for  that  mode  of  acquisition.  Lord  Blackburn  said  that 
the  modern  doctrine  that  a  jury  ought  to  be  directed  that 
if  they  believed  that  there  had  been  what  was  equivalent 
to  adverse  possession  as  of  right  for  more  than  twenty 
years,  they  ought  to  presume  that  it  originated  lawfully — 
that  is,  in  most  cases  by  a  grant — must  certainly  have  been 
introduced  after  the  passing  of  the  Statute  of  Limitations 
(21  Jac.  I.  c.  16,  A.D.  1623),  and  that  as  the  earliest  re- 
ported decision  is  that  of  Leivis  v.  Price  in  1761,  referred 
to  in  Serjeant  Williams'  note  to  Yard  v.  Ford  (a),  the 
doctrine  is  not  much  more  than  a  century  old.  He  quite 
agreed  with  what  was  said  by  the  late  Chief  Justice 
Cockburu,  that  where  the  evidence  proved  an  adverse 
enjoyment  as  of  right  for  twenty  years  or  little  more, 
and  nothing  else,  "  no  one  had  the  faintest  belief  that 
any  grant  had  ever  existed,  and  the  presumption  was 
known  to  be  a  mere  fiction."  "He"  (Cockburu,  L.C.J.), 
continued  his  lordship,  "  thinks  that  thus  to  shorten  the 
period  of  prescription  without  the  authority  of  the  Legis- 
lature was  a  great  judicial  usurpation.  Perhaps  it  was. 
The  same  thing  may  be  said  of  all  legal  fictions,  and 
was  often  said  (with,  I  think,  more  reason)  of  recoveries. 
But  I  take  it  that  when  a  long  series  of  cases  have  settled 
the  law  it  would  produce  intolerable  confusion  if  it  were 
to  be  reversed  because  the  mode  in  which  it  was  intro- 

(a)  2  Saund.  171. 
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Chap.  IT.  duced  was  not  approved  of,  even  where  it  was  originally 
Sect.  1.  ^  blunder  and  inconvenient  :  communis  error  faeit  Jus. 
But  to  refuse  to  administer  a  long-established  law, 
because  it  was  based  on  a  fiction  of  law,  admitted  to  be 
for  a  purpose,  and  producing  a  result  very  beneficial,  is, 
as  it  seems  to  me,  at  least  as  great  a  usurpation  of  what 
is  properly  the  function  of  the  Legislature  as  it  was  at 
first  to  introduce  that  fiction." 

User  must  To  raise  a  presumption  of  a  grant  of  an  easement  after 

ofright!''^'    twenty  years'  user,  it  is  essential  that  the  user  should 
have  been  enjoyed  as  of  right.     The  period  of  twenty 
years   seems    to    have   been   selected   as   the   time   after 
which  a  presumption  of  a  grant  might  be  made  owing 
to  the  circumstance  of  twenty  years  being  the  time  which 
had  come  to  be  regarded  as  sufficient  for  the  acquisition 
of  easements  by  prescription.     But  that  the  enjoyment 
during  that  period  as  a  matter  of  right  is  essential  to 
raise  a  presumption  of  a  grant,  is  determined  by  the  case 
of   Campbell  v.    Wilson  (b),  where  Chambre,  J.,  in  sum- 
ming up  to  the  jmy,  said  that  if  thpy  were  satisfied  that 
the  enjoyment  was  adverse,  and  that  it  had  continued 
twenty  years  and  upwards   before  the  action,  it  was  a 
sufl&cient  ground  for  their  presuming  a  grant,  and  that 
the   use   of  a  road  as   a  matter  of   right   by  those  who 
claimed   it,    submitted   to    as   a   matter  of  right  by  the 
possessor  of  the  land  over  which  it  was  used,  was  to  be 
considered  as  an   adverse  enjoyment;  but,  he  added,  if 
they  were  satisfied  from  the  whole  of  the  evidence  that 
the    enjoyment   had   been    only  by  leave    or   favour,   or 
otherwise  than  under  a  claim   or    assertion  of   right,  it 
would  repel  the  presumption  of  a  grant ;  and  this  ruling 
of  the  learned  judge  was  approved  by  the  full  Court.     It 
appeared   also,  in   that  case,  that  if  the  user  had  been 
shown  to  have  originated  in  a  mistake,  the  presumption  of 
a  grant  could  not  have  been  made. 

{b)  3  East,  294. 
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A  presumption  of  a  grant  cannot  arise  if  the  person     Chap.  II. 
against  whom  the  right  is  claimed  was  ignorant  of,  or       ^'^^^-  ^- 


incajjahle  of  resisting  the  user ;  therefore,  no  such  pre-  ignorance  of 
sumption  can  be  made  against  a  reversioner  if  the  user  °^  resfst'^^^  ^ 
has  taken  place  during  the  occupation  of  the  locus  in  quo  user  rebuts 
by  a  tenant  (c).  Twenty  years'  user  as  of  right  during  ofa^  grant. 
a  tenancy,  either  for  life  or  years,  may,  however,  raise  a 
presumption  of  a  grant  against  the  termor,  and  so  esta- 
blish an  easement  against  him  during  the  continuance  of 
the  term  {d)  ;  and  if  the  user  of  the  easement  began 
before  the  tenancy  in  the  servient  tenement,  a  presump- 
tion of  a  grant  may  be  made  against  the  reversioner  after 
the  lapse  of  twenty  years  from  its  commencement,  even 
though  the  tenancy  continued  during  the  whole  of  the 
last  twenty  years  of  the  user  (e) .  The  effect  of  inabihty 
to  resist  the  enjoyment  of  support  and  to  prevent  it 
ripening  into  an  easement  was  one  of  the  jjoints  which 
came  so  prominently  before  the  Com-t  in  the  case  of  Angus 
V.  Balton,  which  has  already  been  alluded  to  at  consider- 
able length,  and  which  will  again  demand  attention  when 
acquisition  by  prescription  has  to  be  considered.  The 
effect  of  inability  on  the  part  of  the  servient  owner  to 
resist  will  then  have  to  be  discussed  at  length  in  con- 
nection with  this  great  case,  and  as  the  principle  of  law 
is  the  same,  whether  the  claim  is  made  under  a  presumed 
lost  grant  of  modern  date  or  by  prescription  which  pre- 
sumes an  ancient  grant,  all  further  remarks  are  reserved 
until  Acquisition  by  Prescription  is  considered,  and 
the  effect  on  prescription  of  legal  incapacity  or  physical 
inability  on  the  part  of  the  servient  owner  to  resist  the 
user. 

The  fact  that  an  easement  was  originally  enjoyed  under  Effect  of  an 
an  agreement  not  under  seal  does  not  prevent  the  presumjJ-  ^^  presump-'^ 

tion. 

(c)  Danielv. North,  11  F^ast,      M.  &  E.  p.  221. 
370.  (e)    Cross  v.  Lewis,   2  B.  & 

{d)  Bright  v.  Walker,  1  C,      C.  686;  2  L.  J.,  K.  B.  136. 
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Chap.  II. 
Sect.  1. 


tion  of  a  grant  subsequently  to  the  agreement,  if  more  than 
twenty  years  have  elapsed  since  the  date  of  the  agree- 
ment, and  if  the  licence  has  not  been  renewed  within  that 
period  (./'). 


Implied  grant 
of  apparent 
and  con- 
tinuous ease- 
ments. 


Another  important  question  on  the  subject  of  implied 
grants  of  easements,  about  which  considerable  difference 
of  opinion  has  existed,  is  whether  an  owner  of  land  who 
has  been  in  the  habit  of  using  apparent  and  continuous 
(//^r/.sZ-easements  in  his  own  soil  during  unity  of  owner- 
ship, does  or  does  not  grant  or  reserve  a  right  to  them 
by  implication,  if  he,  without  any  special  stipulation,  and 
without  using  any  general  words  {g) ,  which  could  operate 
as  a  grant  or  reservation  of  them,  conveys  to  a  purchaser 
that  portion  of  his  land  for  the  beneficial  occupation  of 
which  he  has  been  in  the  habit  of  using  them,  or  reserves 
that  portion,  granting  to  a  purchaser  the  quasi-serYient 
tenement.  This  question  has  received  much  consideration, 
both  in  the  Courts  of  common  law  and  equity ;  and  as  the 
decisions  are  somewhat  conflicting,  the  various  cases  will 
now  be  considered  in  succession,  and  the  apparent  result 
of  them. 
Tijery.  Carter.  The  first  case  to  be  noticed  on  this  subject  is,  Pyer  y. 
Carter  {h),  which  was  an  action  for  stopping  a  drain. 
The  houses  of  the  plaintiff  and  defendant  adjoined  each 
other,  and  had  been  previously  one  house  which  had  been 
converted  into  two,  one  being  sold  to  the  defendant,  and 
the  other,  at  a  subsequent  time,  to  the  plaintiff.  The 
drain  in  question  ran  under  the  plaintiff's  house,  and 
thence  under  the    defendant's.     It  was  decided  that  the 


Cases  con- 
sidered. 


(/)  Deivhirst  V.  JVrif/lcy, 
C.  P.  Cooper,  note,  p.  329. 

{(/)  The  operation  of  general 
words  in  a  deed  of  convej'ance 
and  of  the  Conveyancing  and 
Law  of  Property  Act,  1881, 
upon  guasi-eascments  which 
a  landowner  has  been  in  the 


habit  of  using  during  imity  of 
ownership  in  one  part  of  his 
property  for  the  beneficial 
enjoyment  of  another  which 
he  is  then  conveying,  has  been 
considered  ante,  pp.  133 — 145. 
(h)  1  H.  &  N.  916;  26  L, 
J.,  Exch.  258. 
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plaintiff  was  entitled  to  have    the  use  of   the  drain  by     Chap.  II. 
implied  grant,  as  it  was  used  at  the  time  of  the  defendant's  ^' 

purchase.  It  was  said  in  the  judgment  that  it  seemed 
in  accordance  with  reason  that  where  the  owner  of  two 
or  more  adjoining  houses  sells  one  the  purchaser  shall 
be  entitled  to  the  benefit  of  all  the  drains  from  his 
house,  and  be  subject  to  all  the  drains  necessary  to  be 
used  for  the  enjoyment  of  the  adjoining  house,  without 
express  reservation  or  grant,  inasmuch  as  he  purchases 
the  house  such  as  it  is,  and  that  if  that  were  not  so,  the 
inconvenience  and  nuisances  in  towns  would  be  ver}^  great. 
It  was  also  said  that  it  had  been  argued  that  there  could 
be  no  implied  agreement  unless  the  easement  was  apparent 
and  continuous,  and  that  the  defendant  stated  that  he 
was  not  aware  of  the  drain  at  the  time  of  his  purchase ; 
but  it  was  clear  he  must  have  known,  or  ought  to  have 
known,  that  some  drain  existed,  and  if  he  had  inquired 
he  would  have  known  of  this  drain ;  that,  therefore,  it 
could  not  be  said  that  such  a  drain  could  not  have  been 
supposed  to  have  existed,  and  that  by  "  apparent  signs  " 
must  be  understood  not  only  those  which  must  necessarily 
be  seen,  but  those  which  might  be  seen  or  known  on  a 
careful  inspection  by  a  person  ordinarily  conversant  with 
the  subject.  This  decision  has  been  the  subject  of  much 
comment,  and  has  been  approved  on  various  occasions  ; 
but  there  can  be  little  doubt  that  it  is  not  to  be  re- 
garded as  good  law  now,  so  far  as  it  supports  an  implied 
reservation  of  easements  on  partition  of  an  estate.  The 
first  remark  tending  to  restrict  the  principle  of  law 
established  thereby,  though  it  did  not  pretend  to  diminish 
the  authority  of  the  case,  was  made  by  Martin,  B.,  in  his 
judgment  in  the  case  of  Dodd  v.  Burc]ieU[i),  when  he  Boddx. 
said:  "P/a'>-  v.  Carter  went  to  the  utmost  extent  of  the  ^'"^'^'^^^ 
law ;  but,  if  considered,  that  decision  cannot  be  comj)lained 
of,  for  if  a  man  has  two  fields  drained  by  an  artificial 


(0  1  H.  &  C.  113  J  31  L.  J.,  Exch.  364. 
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Chap.  II.  ditcli  cut  through  hoth,  and  he  grants  to  another  person 
beet.  1.  Qj^g  q£  ^]^g  fields,  neither  he  nor  the  grantee  can  stop  up 
the  drain,  for  there  would  be  the  same  right  of  drainage 
as  before,  since  the  land  was  sold  with  the  drain  in  it. 
I  agree  with  the  law  as  laid  down  in  that  case,  and  I 
think  it  may  be  supported  without  extending  the  doctrine 
to  a  right  of  way." 
Ewart  V.  A  similar  decision  was  given  by  the  House  of  Lords, 

on  appeal,  in  the  Scotch  case  Ewart  v.  Cochrane  [j). 
In  that  case  an  owner  of  two  adjoining  properties  made 
a  tanyard  in  one,  and  laid  a  drain  from  the  tanyard  to 
a  cesspool  in  the  other  property,  w^hich  was  a  garden. 
Subsequently  he  sold  the  tanyard  and  afterwards  the 
garden,  the  drain  remaining  unaltered.  It  was  held  that 
the  purchaser  of  the  tanyard  was  entitled  to  the  use  of 
the  di-ain.  In  his  judgment  Lord  Campbell  laid  down 
the  principles  of  law  in  the  following  terms,  and  distinctly 
referred  to  Fi/er  \.  Carter,  without  disapprobation: — "I 
consider  tlie  law  of  Scotland  as  well  as  the  law  of 
England  to  be  that  when  two  properties  are  possessed 
by  the  same  owner,  and  there  has  been  a  severance  made 
of  part  from  the  others,  anything  which  was  used  and 
was  necessary  for  the  comfortable  enjoyment  of  that  part 
of  the  property  which  is  granted  shall  be  considered  to 
follow  from  the  grant,  if  there  are  the  usual  words  in 
the  conveyance.  I  do  not  know  whether  the  usual  words 
are  essentially  necessary ;  but  where  there  are  the  usual 
words,  I  cannot  doubt  that  that  is  the  law.  In  the  case 
of  Fz/er  V.  Carter  that  is  laid  down  as  the  law  of  England, 
which  will  apply  to  any  drain  or  any  other  easement 
which  is  necessary  for  the  enjoyment  of  the  property. 
And  we  have  quotations  from  the  Scotch  authorities 
showing  that  the  law  is  the  same  in  both  parts  of  the 
island."  There  cau  be  no  dispute  but  that  this  decision 
was  correct,    as  the   g-^ffs^-dominant  part  was   that   first 

(J)  4Macq.  117. 
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granted,  but  as  Lord  Campbell  approved  of  the  decision     Chap.  11. 
in  Pijer  v.    Carter,  it  is  an   authority  for   the    counter-       ^^^^'  ^' 
proposition   that   if   the   (7?^«.s7'-dominant    part   had    been 
retained,  the   grantor   of  the   servient   part  would   have 
become  entitled  to  an  easement  over  it  under  an  implied 
reservation. 

In  WorfJiington  v.  G'lmmn  (k)  the  case  of  P>/er  v.  Carter  Worthi»gto>i 
was  noticed,  and  its  authority  was  not  disputed. 

In  Pearson  v.  Spencer  (l),  which  was  an  action  about  Pearson  y. 
a  right  of  way,  it  was  said,  in  the  judgment  of  the  Court  ^^'^"^^'" 
of  Queen's  Bench  : — "  We  do  not  think  that  on  severance 
of  two  tenements  any  right  to  use  ways,  which  dimng 
the  unity  of  possession  have  been  used  and  enjoyed  in 
fact,  passes  to  the  owner  of  the  dissevered  tenement, 
unless  there  be  something  in  the  conveyance  to  show 
an  intention  to  create  the  right  to  use  these  ways  de  novo. 
We  agree  with  what  is  said  in  Worthington  v.  Gimson, 
that  in  this  respect  there  is  a  distinction  between  con- 
tinuous easements,  such  as  drains,  &c.,  and  discontinuous 
easements,  such  as  a  right  of  way." 

The  next  case  in  which  this  doctrine  of  law  is  recog-  Poidenv. 
nised,  and  recognised,  indeed,  in  very  express  terms,  is  -^'**^'*'''^- 
Po/den  V.  Bastard  {ni),  in  the  Exchequer  Chamber. 
Erie,  C.J.,  in  his  judgment  in  that  case,  in  which  the 
other  judges  concurred,  said  : — "  There  is  a  distinction 
between  easements,  such  as  a  right  of  way,  or  easements 
used  from  time  to  time,  and  easements  of  necessity,  or 
continuous  easements.  The  eases  recognise  this  dis- 
tinction, and  it  is  clear  law  that  upon  a  severance  of 
tenements,  easements  used  of  necessity,  or  in  their  nature 
continuous,  will  pass,  by  implication  of  law,  without  any 

(Pj  2  E.  &  E.  618  ;  29  L.  J.,  intimated  that  a  right  of  way 

Q.  B.  116.  may    be    a    continuous    and 

{I)  1  B.  &  S.  571  :  affirmed  apparent    easement,    and,    as 

in  Exchequer  Chamber,  3  B.  &  such,  pass  by  implied  grant. 
S.  761.    In  Glave  v.  Harding,  (m)  L.  E.,  1  Q.  B.  156  ;   35 

27  L.  J.,   Exch.   286,  it  was  L.  J.,  Q.B.  92 ;  7B.&S.  130. 

G.  N 


178 


ACQUISITION  OF  EASEMENTS. 


Chap. 

Sect. 


Watts  V. 
Kelson. 


Barnes  v. 
Loach,  Allen 
V.  Taylor, 
and  Phillips 
V.  Loiv. 


words  of  grant ;  but  with  regard  to  easements  which  are 
used  from  time  to  time  only,  they  do  not  pass  unless  the 
owner,  by  appropriate  language,  shows  an  intention  that 
they  should  pass."  The  distinction  between  continuous 
and  discontinuous  easements  has,  however,  more  recently 
been  considerably  modified,  as  the  cases  to  be  presently 
mentioned  will  show. 

In  the  case  of  Watts  v.  Kelson  (w),  the  principle 
of  the  decision  in  Pi/er  v.  Carter  was  followed  by  the 
Lords  Justices,  and  the  passage  above  cited  from  the 
judgment  of  Erie,  C.J.,  in  Polden  v.  Bastard,  was 
expressly  approved. 

After  Watts  v.  Kelson  came  the  cases  of  Barnes  v. 
Loach  (o),  Allen  v.  Taylor  {p)  and  P/iillips  v.  Low  (q).  In 
these  cases  the  owner  of  property  alienated  it  in  two  parts 
simultaneously,  and  it  was  held  that  the  respective  alienees 
took  their  respective  portions  burdened  in  the  one  case  and 
benefited  in  the  other  by  an  implied  grant  of  an  easement 
of  light. 


Breton  v. 
Alabaster. 


Before  passing  on  to  the  cases  in  which  the  doctrine  of 
Pyer  v.  Carter,  as  to  implied  reservation  of  easements, 
has  been  disapproved,  two  more  recent  cases  must  be 
noticed.  The  first,  Broicn  v.  Alabaster  (r),  is  not  an 
authority  to  support  the  doctrine  of  Pyer  v.  Carter  as  to 
implied  reservation  of  apparent  and  continuous  easements, 
for  the  case  was  one  in  which  the  easement  was  claimed 
by  implied  grant ;  but  it  is  an  authority  which  modifies 
the  principle  laid  down  in  Pearson  v.  Spencer  and  Polden 
v.  Bastard,  as  to  the  distinction  between  continuous  and 
discontinuous  easements ;  for  it  lays  down  the  principle 
that  a  right  of  way,  if  the  way  be  a  defined  and  made 


(n)  L.  E.,  6  Ch.  Ap.  166 
40  L.  J.,  Ch.  126. 

(o)  L.  E.,  4  Q.  B.  D.  494 
48  L.  J.,  Q.  B.  756. 

(p)  L.  E.,   16  Ch.  D.  355 


SOL.  J.,  Ch.  178. 

(g)  L.  E.,  (1892)1  Ch.  47; 
61  L.  J.,  Ch.  44. 

(r)  L.  E.,  37  Ch.  D.  490  ; 
57  L.  J.,  Ch.  255. 
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path,  thougli  not  an  apparent  and  continuous  easement,  Chap.  II. 
may  be  as  much  subject  to  the  rule  governing  those  '  ^^  '  ' 
easements  as  if  it  were.  An  owner  of  three  houses  in 
a  row,  along  the  back  of  which  there  was  a  defined  and 
made  path  from  a  road  to  the  two  farthest  of  the  three 
houses,  clearly  formed  for  the  use  of  the  occupiers  of  those 
two  houses  only,  sold  the  two  farthest  houses  "  together 
with  the  rights,  easements,  and  appurtenances  thereto 
belonging."  The  right  of  way  claimed,  being  over  the 
vendor's  ground,  was  not  strictly  an  "  easement "  belong- 
ing to  the  houses  sold,  or  "  appurtenant  "  to  them  ;  yet  it 
was  held  that  the  piu-chasers  of  the  two  houses  became 
entitled  to  the  right  of  way  by  implied  grant,  because  it 
was  manifest  that  when  the  path  was  made  it  was  made 
for  the  use  of  those  houses  and  of  them  only,  and  was 
there  in  existence  at  the  time  of  sale,  and  evidently 
intended  for  the  use  of  the  occupiers  of  the  property 
severed.  The  other  case,  Thomas  v.  Owen{s),  not  only  Thomas  y. 
confirms  the  view  in  Brown  v.  Alabaster,  that  a  right 
of  way,  if  the  way  is  defined  and  evidently  intended  as 
a  permanent  way,  is  to  be  regarded  as  an  apparent  and 
continuous  easement,  but  is  a  distinct  authority  in  support 
of  the  principle  of  Pycr  v.  Carter,  that  an  easement  may 
be  reserved  as  well  as  granted  by  implication,  if  it  is  of 
an  apparent  and  continuous  character,  and  (probably)  if 
there  be  any  other  circumstance  to  support  the  view  that 
it  must  have  been  intended  that  such  an  easement  should 
be  reserved.  The  probability  of  the  need  of  such  an 
additional  circumstance  arises  from  the  fact  that  in  this 
ease  such  a  circumstance  did  exist — viz.,  at  the  time  of 
the  grant  of  the  lease  of  the  servient  tenement  the  user 
of  the  way  by  the  tenant  of  the  lessor  was  in  active 
operation,  and  the  learned  judge  said  it  would  have  been 
in  derogation  of  the  lessor's  previous  grant  of  the  right 
of  way  to  that  tenant  if  he  had  made  the  lease  to  the 

(s)  L.  E.,  20  Q.  B.  D.  225 ;  57  L.  J.,  Q.  B.  198. 
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Chap.  II.  servient  owner  witliout  reserving  the  right ;  but  lie  also 
Sect.  1.  g,^^(2  ^Yiai  it  was  not  necessary  to  consider  how  the  matter 
would  have  stood  if  the  lessor  had  himself  been  in 
possession  of  the  dominant  estate  at  the  date  of  the 
lease  to  the  defendant, — intimating  that  it  might  have 
been  different  in  that  case.  If  he  had  been,  it  is  probable 
that  it  would  have  been  considered  that  there  was  no 
implied  reservation  of  the  easement,  and  consequently 
that,  when  the  lease  of  the  dominant  tenement  was 
subsequently  made  to  the  plaintiff,  there  could  have  been 
no  implied  grant  of  the  right  to  him  (/) . 

A  case  in  which  the  doctrine  was  very  much  limited, 
and  in  which  the  authority  of  Pi/er  v.  Carter  was 
S".flieMv.  questioned,  is  Suffiekl  v.  Brown  (n),  which  was  argued 
before  Lord  Westbury,  L.C.  It  is  unnecessary  here  to 
describe  the  facts  of  this  case,  but  the  observations  of 
Lord  Westbui-y  are  to  the  effect  that  on  a  grant  by  an 
owner  of  an  entire  heritage,  of  part  of  that  heritage,  as 
it  is  then  "  used  and  enjoyed,"  there  will  pass  to  the 
grantee  all  those  continuous  and  apparent  easements 
which  have  been,  and  are  at  the  time  of  the  grant, 
used  by  the  owner  of  the  entirety  for  the  benefit  of  the 
parcel  granted  ;  but  that  if  the  owner  sells  the  servient 
part  of  his  estate,  there  are  not  reserved  to  him,  in  the 
absence  of  express  stipulation,  such  continuous  and  ap- 
parent easements  as  have  been  used  by  the  owner  for  the 

{f)  It  may  be  remarked  ia  granted  to  the  defendant  in 

this  case  that  tlie  point  seems  1873  without  any  reservation 

to  have  been  overlooked,  that  of  the  right  of  way  that  must 

as  the  plaintiff  at  the  time  of  have  ojierated  as  a  revocation 

the  grant  of  the  defendant's  of  the  licence  to  the  plaintiff, 

lease    was    merely    a   yearly  and  thus  that  no  right  was 

tenant  not  holding  under  any  really  reserved,  and  no  reserva- 

deed,  his  user  of  the  way  could  tion  should  have  been  implied, 

only  have  been  a  mere  licence,  and  that  no  grant  of  the  right 

not  an  easement,  and  there-  to  the  plaintiff  could  be  im- 

fore  revocable,  and  that,  con-  phed  in  1878. 
sequently,  when  the  lease  of  («)  33  L.  J.,  Ch.  249. 

the    servient    tenement    was 
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"benefit  of  the  unsold  portion  dimng  the  unity  of  owner-  Oliap.  II. 
ship,  for  the  grantor  cannot  derogate  from  his  own  ^'^  '  ' 
absohite  grant  so  as  to  claim  rights  over  the  land  sold, 
even  though  they  were  5' »r^s/- easements  of  an  apparent 
and  continuous  character  at  the  time  of  the  grant.  His 
lordship  next  proceeded  to  explain  the  fallacy  in  the 
judgment  of  the  Court  of  Exchequer  in  the  case  of 
Pyer  v.  Carter,  and  declared  that  he  could  not  look  upon 
that  case  as  rightly  decided,  and  that  he  must  wholly 
refuse  to  accept  it  as  any  authority.  It  should  be  ob- 
served, however,  that  Lord  Westbury  was  careful  to 
explain  that  throughout  his  judgment  he  was  speaking  of 
cases  where  the  easement  claimed  had  no  legal  existence 
anterior  to  the  unity  of  ownership,  but  is  claimed  as 
arising  for  the  first  time  by  implied  grant  or  reservation 
upon  the  disposition  of  one  of  two  adjoining  tenements 
by  the  owner  of  both.  The  opinion  of  Lord  Westbury 
was  approved  by  Lord  Chelmsford,  L.C.,  in  the  case  of 

Crossley  and  Sons  {Limited)  v.  Liglitoicter  {v).  Crossleyy. 

Lightowler. 

The  decision  of  Lord  Westbury  in  Suffield  v.  Brown  wheddon  v. 
was  followed  by  the  Court  of  Appeal  in  Wheeldon  v.  ^"^•'•«^'^- 
Burroics  (?r),  in  which  case  an  endeavour  was  made  to 
extend  the  doctrine  of  Pyer  v.  Carter  as  to  implied  reser- 
vation of  apparent  continuous  easements  to  rights  to  light, 
on  the  ground  that  a  right  to  light,  being  evidenced  by 
the  existence  of  a  window,  is  apparent  and  continuous. 
This,  however,  was  not  allowed,  and  Thesiger,  L.J., 
giving  the  judgment  of  the  Court  of  Appeal,  said  that 
two  propositions,  which  might  be  stated  as  the  general 
rules  governing  cases  of  this  kind,  might  be  derived 
from  the  cases  which  had  been  cited :  first,  that  on  the 
grant  by  the  owner  of  a  tenement  of  part  of  that  tene- 
ment  as   it  is   then   used   and   enjoyed,  there  will  pass 

{v)  L.  E.,  2  Ch.  Ap.  p.  486  ;  Russell  r.  Watts,  L.  E.,  25  CK. 

36  L.  J.,  Ch.  p.  590.  D.  559  :   on  ajjpeal,  L.  E.,  10 

{w)  L.  E.,   12  Ch.  D.   31  ;  App.  Cas.  590;  55  L.  J.,  Ch. 

48  L.  J.,  Oh.  853.     See  also  158. 


182  ACQUISITION  OF  EASEMENTS. 

Chap.  II.  to  tlie  grantee  all  those  apparent  and  continuous  ease- 
ments  (by  whieli  he  meant,  he  said,  ^(^r/.s;/-easements) — 
or,  in  other  words,  all  those  easements  which  are  neces- 
sary to  the  reasonahle  enjoyment  of  the  property  granted, 
and  which  have  been  and  are  at  the  time  of  the  grant  used 
by  the  owner  of  the  entirety  for  the  benefit  of  the  part 
granted;  and,  secondly,  that  if  the  grantor  intends  to 
reserve  any  right  over  the  tenement  granted,  it  is  his 
duty  to  reserve  it  expressly  in  the  grant,  except  in  the 
case  of  easements  of  necessity.  Speaking  of  Pyer  v. 
Carter,  the  Lord  Justice  said  that  that  case  seemed  to  be 
the  first  to  break  the  then  unbroken  current  of  authority 
upon  this  point,  and  that  there  was  no  doubt  but  that  the 
principles  laid  down  by  the  Court  of  Exchequer  were  as 
wide  as  they  possibly  could  be,  and  broke  in  upon  the 
rule  established  by  the  previous  decisions,  for  the  Court 
laid  down  that  there  was  no  distinction  between  implied 
reservation  and  implied  grant  of  easements.  "  Now, 
although  it  is  possible,"  said  his  lordship,  "  that  the 
actual  decision  in  Pyer  v.  Carter  may  not  be  overruled, 
the  principles  there  enunciated  were  clearly  and  distinctly 
overruled  by  the  same  Court  in  White  v.  Bass  "  (x) ;  and 
later  in  the  judgment,  he  added,  with  reference  to  the 
case  of  Watts  v.  Kelson,  "  Now  the  only  case  in  the 
Court  of  Appeal  which  is  suggested  as  being  opposed  to 
those  two  decisions" — i.e.,  8uffielcl\.  Broicn  and  Crossley 
and  Sons  (Limited)  v.  Lightoider — "  is  Watts  v.  Kelson, 
and  no  doubt  there  are  observations  of  Mellish,  L.J.,  to 
the  effect  that  the  order  of  conveyance  in  point  of  date  is 
immaterial,  that  Pyer  v.  Carter  is  good  sense  and  good 
law,  and  that  most  of  the  common  law  judges  have  not 
approved  of  Lord  Westbury's  observations.  But,  putting 
aside  for  the  moment  that  this  was  a  mere  dictum  of  the 
Lord  Justice  during  the  argument,  I  must  observe  that 
this  is  not  exactly  so,  as  in  White  v.  Bass  the  judges  of 

(r)  7  H.  &  N.  722 ;  31  L.  J.,  Exch.  283. 
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the  Court  of  Exchequer  had  distinctly,  as  regards  the  Chap.  II. 
reasoning  of  Pi/er  v.  Carter,  overruled  that  case.  No  ' 
doubt,  also,  James,  L.J.,  says,  '  I  am  satisfied  with  the 
decision  in  Pijer  v.  Carter'  but  in  the  considered  judg- 
ment of  the  Court,  when,  if  it  had  been  intended  to  say 
that  Suffield  v.  Brown  was  not  law,  one  would  have 
thought  there  would  have  been  something  distinct  upon 
the  point,  there  is  not  one  word  to  the  effect  of  that  which 
had  been  said  by  the  Lords  Justices  during  the  argument. 
.  .  .  Therefore  Waft.'i  v.  Kelson  is  no  authority  to  justify 
us  in  overruling  Suffield  v.  Broun,  still  less  for  over- 
ruling it,  supported  as  it  is  by  the  case  of  Crossle//  and 
Sons  V.  Lightoirler."  Subsequently  to  this  the  Lord  Jus- 
tice tried  to  explain  Pf/er  v.  Carter  by  the  peculiarity 
of  the  facts  of  the  case. 

Besides  the  above  there  have  been  various  other  cases  Other  cases. 
in  which  the  principle  is  maintained  that,  if  a  grantor 
wishes  to  reserve  any  right  to  himself  at  all  inconsistent 
or  at  variance  with  the  grant,  or  in  any  way  in  derogation 
of  it,  he  must  do  so  in  plain  and  express  terms,  and  that 
such  a  reservation  cannot  be  implied  (y). 

The  decisions  in  the  recent  cases  above  considered  have  Result  of  the 
unfortunately  not  tended  to  simplify,  define  or  render  ^^ 
the  rule  of  law  clear  as  to  implied  grants  and  reserva- 
tions of  continuous  and  discontinuous  easements  on 
severance  of  property.  The  effect  has  tended  rather 
to  indecision  than  to  settlement  of  the  principles  of 
law,  for  if  they  have  done  no  more  they  have  grafted 
exceptions  on  rules  which  were  clear  and  precise  and 
sound  in  principle.  In  trying  to  arrive  at  a  definite 
conclusion,  however,  as  to  the  law  as  it  now  stands, 
the   first  thing   to   be    done    is   to    distinguish  between 

(y)  Bell  v.  Love,  L.  E.,    10  land,    L.   E.,    23    Ch.  D.    89. 

Q.  B.  D.  547  ;  52  L.  J.,  Q.  B.  Taws  v.  Knotvles,  L.E.,  (1891) 

290  ;  in  H.  L.,  L.  E.,   9  App.  2  Q.  B.  564 ;  60  L.  J.,  Q.  B. 

Cas.   286;    53  L.   J.,    Q.  B.  641. 
357.     Mnndij  v.  Duhe  of  Rut- 
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Chap.  n.  those  cases  in  which  some  general  words  affecting  the 
matter  are  to  be  found,  and  those  in  which  there  are 
none,  for  they  sometimes  seem  to  he  confused.  If  there 
are  any  general  words  (in  some  cases  even  the  word 
"  appurteuances  "  only),  the  question  cannot  be  one  as 
to  an  implied  grant,  but  of  construction  of  the  general 
words  used  in  the  deed ;  and  these,  if  they  have  any 
effect  whatever,  must  operate  as  an  express  grant,  and 
questions  of  implication  are  excluded.  Questions  as  to 
implied  grants  or  reservation  of  apparent  and  continuous 
or  discontinuous  easements  can  only  arise  when  there  are 
no  words  whatever  to  be  construed ;  and  this  should  be 
borne  in  mind  as  a  preliminary  principle. 

Taking  this  to  be  so,  we  find  that  a  distinction  has  at 
times  been  drawn  between  claims  to  easements  that 
had  a  separate  existence  as  easements  at  some  previous 
time,  when  the  property  severed  formed  two  distinct 
estates,  and  which  had  become  extinct  owing  to  a  union 
of  the  dominant  and  servient  tenements,  and  usages 
similar  to  easements  adopted  by  a  landowner  for  the  first 
time  during  union  of  ownership  ;  and  the  first  result 
to  be  dei'ived  from  the  above  cases  is  that,  although 
such  a  distinction  was  held  to  prevail  until  recently, 
it  would  not  be  maintained  now.  It  has  been  esta- 
blished that  the  fact  of  such  earlier  separation  of  the 
property  has  a  material  effect  when  the  question  turns 
upon  such  general  words  in  a  deed  of  conveyance  of  part 
of  an  estate  as  "with  the  easements  used  and  enjoyed 
therewith"  ;  and  some  of  the  cases  indicate  a  similar 
effect  if  there  are  no  general  words  bearing  on  the  sub- 
ject, but  if  the  question  is  as  to  a  grant  or  reservation 
of  continuous  and  apparent  easements  by  implied  grant. 
The  result  of  the  authorities  mentioned  above,  how- 
ever, seems  now  to  be,  that  it  matters  not  whether 
there  was  such  anterior  existence  or  not.  If  there  were 
such  anterior  existence  no  doubt  can  arise,  and  if  there 
were  not  the  decisions  mPycr  v.  Carter^  Eicart  v.  Cochrane, 
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and  the  recent  cases  of  Broivn  v.  Alabaster  (in  wliich  the  Chap.  II. 
easement  in  question  did  not  exist  before  unity  of  owner- 
ship)  and  Thojuas  v.  Owen  (in  which  it  did  not  appear 
that  the  dominant  and  servient  tenements  had  ever  been 
separate  properties)  are  authorities  to  fairly  establish  the 
view,  that  for  the  purpose  of  implying  a  grant  of  apparent 
and  continuous  easements  on  division  of  a  property  it 
matters  not  that  such  easements  never  had  existence  as 
easements  anterior  to  unity  of  ownership. 

The  next  result  is,  I  think,  that  the  distinction  which 
was  made  in  Pearson  v.  Spencer,  WoriJtinfjfo)i  v.  Giinson, 
and  Polden  v.  Bastard  between  continuous  and  discon- 
tinuous easements,  though  not  altogether  abrogated,  has 
been  very  much  modified ;  for  Bron-n  v.  Alabaster  and 
Thomas  v.  0>cen  are  decisions  that  if  ways  are  made  in 
a  defined  direction  and  between  fixed  bounds,  and  are 
evidently  intended  to  be  permanently  attached  to  one  part 
of  a  property  for  the  sole  use  thereof,  no  distinction  can 
be  made  between  a  right  of  way,  which  is  a  discontinuous 
easement,  and  a  continuous  easement,  though  probably 
it  would  still  be  held  that  no  grant  could  be  implied  on 
division  of  a  property  if  the  way  were  an  ill-defi^ned  track, 
unmetalled,  and  unpaved,  over  unenclosed  ground  of  the 
vendor  of  the  would-be  dominant  estate. 

The  last  result  to  be  obtained  from  the  recent  cases  as 
to  implied  grants  on  division  of  a  property  is,  that  the 
distinction  between  implied  grants  and  implied  reser- 
vation of  apparent  easements  has  been  much  modified. 
In  Pijer  v.  Carter  the  two  were  put  on  the  same  footing  ; 
but  this,  as  already  shown,  was  highly  disapproved  of  in 
the  subsequent  cases  of  Sufficid  v.  Brown  and  WheeJdon 
V.  Burroics ;  and  it  was  held  that  if  a  grantor  of  part  of 
his  estate  wishes  to  reserve  an  easement  over  it  for  him- 
self, it  is  his  duty  to  do  so  in  express  terms,  as  such 
reservation  cannot  be  implied,  being  in  derogation  of  his 
grant.     And  the  same  view  was  maintained  in  the  recent 
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Chap.  II.  case  of  Taics  v.  Kiioicle.^  (z),  in  which  the  owner  of  a  house 
^^^^'  ^-  and  garden  built  a  second  house  in  the  garden,  and  walled 
off  a  strip  of  the  garden  by  the  second  house  to  serve  as 
a  special  way  from  the  old  house  to  a  back  street  and  used 
it  continually.  Yet,  because  on  separation  of  the  two  houses, 
when  the  strip  with  the  path  went  with  the  new  house, 
no  express  reservation  was  made  of  the  right  of  way  from 
the  old  house,  the  right  was  disallowed.  In  Thomas  v. 
Owen,  however,  which  was  also  a  recent  case,  a  reservation 
of  a  right  of  way  was  distinctly  allowed  to  be  implied 
without  any  words  of  reservation  in  the  grant,  as  the  con- 
dition and  direction  of  the  road,  as  well  as  the  long  user . 
of  it  for  the  sole  benefit  of  the  part  of  the  estate  reserved, 
was  considered  proof  positive  that  the  grantor  of  the  ser- 
vient tenement  must  have  intended  to  reserve  the  right  of 
way. 

Thus  the  old  rule,  that  upon  severance  of  an  estate,  and 
in  the  absence  of  any  express  grant,  those  ^-^r/.s^-easements 
which  the  owner  of  the  entirety  has  been  accustomed  to 
use  for  the  beneficial  enjoyment  of  the  part  sold  over  the 
part  retained,  if  of  an  apparent  and  continuous  character, 
will  be  given  to  the  grantee  by  implied  grant,  but  that 
similar  easements  cannot  be  reserved  for  the  benefit  of 
the  part  retained  by  implied  reservation,  has  been  almost 
swept  away. 

ACQUISITION    OF    EASEMENTS    BY    VIRTUE    OF    AN    ACT   OF 
PARLIAMENT. 

Acquisition  The  next  mode  by  which  easements  may  be  acquired 

stetute^  is  under,  or  by  virtue  of,  the  provisions  of  an  Act  of 

Parliament.  Some  observations  have  already  been  made 
in  the  early  part  of  this  chapter  on  this  mode  of  acquiring 
easements,  and  a  doubt  was  suggested  whether  an  easement 
acquired  under  or  by  virtue  of  an  Act  of  Parliament  is 

(z)  L.  E.,  (1891)  2  Q.  B.  564 ;  60  L.  J.,  Q.  B.  641. 
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not  in  the  eye  of  the  law  acquired  under  an  implied  grant     Chap.  II. 
or  covenant  presumed  to  have  been  made  by  the  owner  of  ' 

the  servient  tenement  in  favour  of  the  dominant  owner. 
Without  discussing  this  point  more  fully,  it  is  sufficient 
for  the  j)urpose  of  this  treatise  to  consider  the  acquisition 
of  easements  under  an  Act  of  Parliament  as  a  distinct 
mode  by  which  they  may  be  gained. 

Easements  may  be  acquired  under  an  Act  of  Parlia-  By  express 
ment,  not  only  by  the  express  terms  of  the  Act,  as  in  apparent 
cases  where  a  severance  of  sm-face  land  from  the  subiacent  mtentionof 

.  .    ,       .     the  Act. 

mines  is  created  by  Act  of  Parliament,  and  a  right  is 
expressly  given  to  the  mine-owner  to  dig  through  the 
surface  to  obtain  the  minerals,  and  carry  them,  when 
gained,  over  the  land,  or  in  the  case  of  the  Railways 
Clauses  Act,  1845,  which  gives  a  general  power  for  all 
persons  to  run  engines  and  carriages  over  a  railway  {a) ; 
but  they  may  be  also  given  by  the  Act  by  implication, 
according  to  its  apparent  intention  :  thus,  in  the  case  of 
Bishoj)  V.  North  {b),  a  canal  Act  gave  power  to  mine- 
owners,  if  they  should  find  it  expedient,  to  make  any 
railways  or  roads  over  the  intermediate  land  of  strangers 
from  their  mines  to  the  canal ;  and  it  was  held  that  the 
power  to  make  cm//  railways  was  not  to  be  limited  to  that 
class  of  railways  known  when  the  Act  was  passed,  but 
that  it  was  the  intention  of  the  Act  to  authorise  the 
making  of  such  railroads  as  should  from  time  to  time  be 
found  necessary,  and  that  power  was  given  by  implication 
to  use  locomotive  engines  thereon,  although  those  machines 
were  unknown  when  the  Act  was  passed.  And  in  the  case 
of  the  London  and  North  Western  Railway  Company  v. 
Evans  ic),  where  an  Act  of  Parliament  passed  in  1754  had 
given  power  to  make   a   canal  which   had   subsequently 

(fl)  See  The  Poivell  Buffryn  Ch.  575. 
Steam   Coal    Company  v.    the  (b)   12  L.  J.,  Exch.  362. 

Taf  Vale   Railway  Company,  (c)  L.  E.,  (1893)1  Ch.  16; 

L.E.,  9Ch.  Ap.  331  ;  43  L.  J.,  C2  L.  J.,  Ch.  1. 
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Chap.  II, 
Sect.  1. 


become  vested  in  the  plaintiffs,  it  was  held  that,  though 
nothing  was  said  about  the  subjacent  minerals,  the  Act 
had  impliedly  given  a  right  to  support  from  them  for  the 
canal. 


Grant  under 
a  statute 
immediate  or 
conditional. 


The  acquisition  of  an  easement  under  the  provisions  of 
an  Act  of  Parliament  may  happen  immediately  on  the 
passing  of  the  Act,  or  it  may  be  dependent  on  the 
happening  of  a  particular  event  or  the  performance  of  a 
particular  act.  It  is  unnecessary  to  quote  instances  of 
acquisition  of  easements  immediately  on  the  passing  of 
Acts  of  Parliament,  and  but  few  will  suffice  to  exemplify 
the  conditional  grant  of  easements.  Common  instancts 
of  acquisition  of  easements  by  virtue  of  an  Act  of  Parlia- 
ment on  the  happening  of  a  particular  event  subsequently 
to  the  passing  of  the  Act,  are  cases  of  the  making  of 
inclosure  awards  u.nder  iuclosure  Acts,  by  means  of  which 
easements  are  given  to  allottees  of  land  over  the  allot- 
ments of  other  persons  {(/).  Many  other  instances  may 
arise,  and  the  case  of  The  Glamorgansldre  Canal  Naviga- 
ttoii  Company  v.  Blavl:more  [e]  may  be  cited  as  affording 
an  example.  In  that  case  water  was  accustomed  to  flow 
from  a  river  through  an  artificial  watercourse  to  a  mill, 
and  an  Act  of  Parliament  was  passed  to  enable  a  com- 
pany to  make  a  canal,  and  to  supply  it  with  water  taken 
from  the  river.  To  protect  the  mill  from  damage  from 
loss  of  water,  it  was  ordered  that  a  weir  should  be  made, 
but  no  provision  was  made  in  the  Act  to  regulate  the 
height  or  width  of  the  weir.  It  was  decided  in  the  action 
that   the   effect  of  the   Act  was  to  apportion  the  water 


{(V)  Sharpe  v.  Hancock,  13 
L.  J.,  C.  P.  138.  Newcomen 
v.  Coulson,  L.  H.,  5  Ch.  D. 
133;  46  L.  J.,Ch.  4.59.  Roiv- 
hofham  v.  Wilson,  8  E.  &  B. 
123;  27L.J.,  Q.B.  61  ;  8  H. 
L.  C.  348;  30  L.  J.,  Q.  B.  49. 


(e)  5  Bligh,  N.  S.  547  ;  1 
CI.  &  F.  262.  The  United 
Land  Company  {Limited^  v. 
llie  Great  Eastern  Railway 
Company,  L.  K.,  10  Ch.  Ap. 
586  ;  44  L.  J.,  Ch.  685. 
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between  the  canal  and  tlie  mill-stream,  the  quantities  for  Chap.  II. 

each  to  be  determined  by  the  Act  of  the  company  making  . !_J '. ! 

the  canal  and  weir,  so  that  the  respective  rights  in  the 
water  of  the  owners  of  the  canal  and  the  mill  were  de- 
termined by  the  act  of  making  and  the  mode  of  constructing 
the  weir. 


ACQUISITION  OF  EASEMENTS  UNDER  A  DEVISE. 

Easements  may  also  be  acquired  under  a  Devise.  There  Acquisition 
are  sundry  instances  to  be  found  in  the  reports  of  claims  Revise, 
to  easements  created,  or  supposed  to  have  been  granted, 
by  wills,  but  they  do  not  demand  particular  notice  (/). 
From  these  cases  it  will  be  seen  that  the  rules  for  con- 
struction of  wills,  as  to  whether  the  Avords  used  are 
sufficient  to  pass,  revive,  or  re-create  easements,  whether 
appurtenant  or  suspended  or  extinguished  by  unity  of 
ownership,  to  a  devisee,  are  the  same  as  those  for  the 
construction  of  deeds. 


ACQUISITION  OF  EASEMENTS  BY  PRESCRIPTION. 

Easements  may  be  acquired  by  Prescription  either  as  Acquisition 
at  common  law  or  under  the  Prescription  Act ;  it  there-  tion"^*^*°^^^' 
fore  becomes  necessary  to  understand  the  common  law  on 
this  subject,  and  the  alterations  which  have  been  intro- 
duced by  Act  of  Parliament.  Before  the  year  1832  the 
common  law  alone  regulated  this  mode  of  acquiring  ease- 
ments, but  in  that  year  an  Act  was  passed  by  which  the 
law  was  amended  in  some  very  material  particulars.  This 
'Act,  though  not  so  named  by  Parliament,  is  commonly 

(/)   Pheysetj  v.    Vicari/,  16  571  ;   3  B.  &  S.  761.     Taics  v. 

M.    &    W.    484.       Polden    v.  Knoivles,  KH.,  {1891)  2  Q.  B. 

Bastard,  L.  'R.,   1  Q.  B.  156  ;  564;    60    L.    J.,     Q.    B.    641. 

35  L.  J.,  Q.  B.  92.      Whalley  Phillips  v.  Low,  L.  E.,  (1892) 

V.  Thompson,   1  B.  &  P.  371.  1  Ch.  47  ;   61  L.  J.,  Ch.  44. 
Pearson  v.  Spencer,  1  B.  &  S. 
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Chap.  IT.     called  the  Prescription  Act  ({/),  and  by  that  name  it  is 
^^  '    '       designated  in  this  treatise. 


Nature  of 
prescription 
at  common 
la'w. 


Immemorial 
usage. 


Prescription  is  described  by  Mr.  Justice  Blackstone  (h) 
as  meaning  at  common  law  a  mode  of  acquiring  real 
property,  when  a  man  could  show  no  other  title  to  what  he 
claimed  than  that  he  and  those  under  whom  he  claimed 
had  immemorially  used  to  enjoy  it.  In  Tcrmos  de  la  Ley 
the  definition  of  prescription  is  as  follows :  "  Prescription 
is  when  a  man  claims  anything  because  he,  his  ancestors 
or  predecessors,  or  they  whose  estate  he  hath,  have  had, 
or  used  it  all  the  time  whereof  no  memory  is  to  the  con- 
trary" (/).  The  reason  why  the  law  allowed  a  title  to  be 
thus  acquired  is  that  if  a  man  had,  to  use  an  old  and 
familiar  phrase,  enjoyed  an  easement  (or  indeed  anything 
else)  from  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,  uninterruptedly — that  is,  witliout 
dispute — a  presumption  would  natm-ally  arise  that  he  had 
a  right  to  it,  which  the  owner  of  the  servient  tenement 
could  not  legally  dispute,  for  no  man  would  suffer  another 
to  enjoy  an  easement  in  his  land  if  he  could  help  it — an 
easement  being  a  burden  necessarily  detrimental  to  his 
estate.  In  addition  to  this,  the  law  always  favom-s  the 
quieting  of  titles  and  the  termination  of  strife  (A-).  Imme- 
morial usage,  or  usage  from  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,  in  the  olden  times, 
meant  usage  of  which  no  person  coiild  show  the  com- 
mencement at  any  period  ;  but,  subsequently,  the  exjires- 
sion  was  taken  to  mean  that  the  usage  had  not  commenced 
later  than  the  beginning  of  the  reign  of  Richard  I.  In 
process  of  time,  however,  it  became  impossible  to  bring 


{g)  Statute  2  &  3  WiU.  IV. 
c.  71.     See  Appendix. 

(Ji)  Commentaries,  vol.  2. 

{i)  Termes  de  la  Ley,  p. 
487. 

ik)  "Immemorial  enjoy- 
ment is  the  most  solid  of  nil 


titles,"  said  Tindal,  C.  J., 
with  reference  to  the  ancient 
right  of  the  serjeants-at-law 
to  exclusive  audience  in  the 
Court  of  Common  Pleas.  Case 
of  the  Serjeants -at -Law,  6 
Bing.  N.  C.  p.  238. 
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proofs  of  the  existence  of  any  usage  at  even  this  period,     Chap.  II. 
and  the  rule  was  adopted  that  usage  might  be  presumed 


to  have  existed  immemorially  upon  proof  of  its  existence  Presumption 
for  a  reasonable  time,  and  the  period  of  twenty  years  was  years'  usao-e. 
at  length  adopted  as  the  time  after  which  immemorial 
usage  might  be  presumed,  unless  any  person  contesting 
the  right  could  prove  its  non-existence  at  some  time  subse- 
quently to  the  reign  of  Richard  I.  (/).  If  immemorial  Presumption 
usage  of  a  practice  in  the  nature  of  an  easement  was  thus  °  ^^^^  * 
proved,  a  presumption  of  right  to  an  easement  of  that 
character  would  arise ;  and  as  a  right  to  an  easement 
could  only  be  conferred  actualh/  by  grant,  the  presump- 
tion of  right  involved,  in  fact,  a  presumption  that  a  grant 
of  the  right  had  been  made  by  the  owner  of  the  servient 
estate  to  the  dominant  owner  or  his  predecessors  in  title, 
and  as  the  deed  of  grant  could  not  be  produced,  that  it 
had  been  accidentally  lost  or  destroyed.  The  presump- 
tion would,  apparently,  not  be  that  the  grant  was  made 
at  any  particular  date,  but  simply  that  there  was  a  grant 
made  before  the  time  of  legal  memory.  It  follows  from 
this  that  the  whole  theory  of  prescription  depends  upon 
the  presumption  of  a  grant  having  been  made,  and  it  is 
very  material  to  bear  this  in  mind.  If,  therefore,  the 
commencement  of  the  user  can  be  shown,  or  if  it  can  be 
shown  that  no  grant  could  have  been  legally  made,  or  that 
any  easement  lawfully  created  must  have  been  subse- 
quently extinguished  by  unity  of  seisin  or  otherwise,  or 
if  it  can  be  shown  to  be  a  very  improbable  thing  that  a 
grant  ever  was  made,  the  presumption  cannot  arise,  and 
the  title  by  prescription  fails  [m). 

(l)  Mounsey  v.  Ismay,  per  47  L.  J.,  Q.  B.  p.  181);  and 

Martin,  B.,   34  L.  J.,  Exch.  though  but  few  of  the  judges, 

p.  55.      Gaved  v.  Mnrtyn,  per  if  any,  in  the  various  Courts 

Erie,  C.  J.,   34  L.  J.,   C.  P.  agreed  with  his  view  of  the 

p.  356.  case,  and  most  of  them  gave 

(m)  This  passage  was  quoted  decisions      adverse     to      his, 

\)j  Cockbitrn,C^.,vQ.  AnyusY.  those    decisions    were    based 

Z>a//o»  (L.E.,  3  Q.B.D.  p.  113;  on     grounds      not      opposed 
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Chap.  II. 
Sect.  1. 

An  actual 
grant  pre- 
vents pre- 
scription. 


Difficiilty  of 
prescribing 
at  common 
la-n'. 


The  Prescrip- 
tion Act. 


As  prescription,  then,  depends  upon  the  possibility  of 
presuming  a  grant,  it  scarcely  needs  demonstration  that, 
if  there  is  or  was  an  actual  grant  which  can  be  produced 
or  proved  to  which  the  user  can  be  attributed,  the  right 
claimed  must  depend  upon  the  actual  grant,  and  no  ques- 
tion of  prescription  can  arise  {n). 

It  will  readily  be  seen  that  the  difficulty  of  establishing 
a  title  by  prescription  at  common  law  was  often  very 
great.  It  was  this  difficulty,  and  the  consequent  failure 
of  title  to  easements,  that  gave  rise  to  the  method  of 
claiming  easements  by  means  of  an  imaginary  modern 
grant,  which,  after  twenty  years'  undisputed  enjoyment, 
was  presumed  to  have  been  made  and  lost,  and  this  device, 
which  has  already  been  discussed  at  considerable  length, 
was  used  as  an  alternative  for  the  old  method  of  claiming 
by  prescription. 

With  a  view,  however,  of  removing  the  difficulties  in 
the  way  of  establishing  prescriptive  titles,  and  of  getting 
juries  to  presume  and  find  on  oath  the  fact  that  there 
was  a  modern  grant  lost  which  everyone  knew  full  well 
never  existed,  the  Prescription  Act  (o)  was  passed  in  the 
year  1832,  In  the  first  section  it  recites  that,  "whereas 
the  expression  '  time  immemorial,  or  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,'  is  now 
by  the  law  of  England  in  many  cases  considered  to  in- 
clude and  denote  the  whole  period  of  time  from  the  reign 
of  King  Eichard  the  First,  whereby  the  title  to  matters 
that  have  been  long  enjoyed  is  sometimes  defeated  by 
showing  the  commencement  of  such  enjoyment,  which  is 
in  many  cases  productive  of  inconvenience  and  injustice, 


to  the  theory  of  prescription 
statedabove;  and  it  is  thought 
that  as  a  general  principle  of 
law  the  passage  in  the  text  is 
not  incorrect. 


(«)  Chamber  Colliery  Corn- 
pa?}]/  V.  Ilopioond,  L.  R.,  32 
Ch.  D.  549  ;  55  L.  J.,  Ch. 
859. 

(o)  See  Appendix,  where 
the  Act  will  be  found. 


ACQUISITION  BY  PEESCRtPTION.  193 

for  remedy  thereof  be  it  enacted,"  &c.     The  enacting  part     Chap.  II. 
of  the  first  section  of  this  Act  relates  exclusively  to  rights  — [ — '1 ! 


of  common  and  other  prq/ifs  a  prendre,  which  are  not 
within  the  scope  of  this  treatise,  and  need  not  therefore 
be  referred  to  more  fully. 

By  the  second  section  it  is  enacted,   "  that  no  claim      Section  2. 
which  may  be  lawfully  made  at  the  common  law  by  custom,  ^^J^^  water- 

.  "^  1  courses,  and 

prescription,  or  grant  to  any  way  or  other  easement,  or  to  other  ease- 
any  watercourse,  or  the  use  of  any  water  to  be  enjoyed  or  ™^^''^- 
derived  upon,  over,  or  from  any  land  or  water  of  our  said 
Lord  the  King,  his  heirs  or  successors,  or  being  parcel  of 
the  Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  or 
being  the  property  of  any  ecclesiastical  or  lay  person  or 
body  corporate,  when  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  actually  enjoyed  by 
any  person  claiming  right  thereto  without  interruption  for 
the  full  period  of  twenty  years,  shall  be  defeated  or 
destroyed  by  showing  only  that  such  way  or  other  matter 
was  first  enjoyed  at  any  time  prior  to  such  period  of 
twenty  years ;  but  nevertheless  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be 
defeated ;  and  where  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  so  enjoyed  as  afore- 
said for  the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing." 

By  the  third  section  it  is  enacted,  "  that  when  the  access  Section  3. 
and  use  of  light  to  and  for  any  dwelling-house,  work-  Light. 
shop,  or  other  building  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years  without 
interruption,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  any  local  usage  or  custom  to  the  contrary 
notwithstanding,  unless  it  shall  appear  that  the  same  was 

G.  O 
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Chap.  II, 
Sect.  1. 


Explanation 
of  sections 
2&3. 


"  Custom, 
prescription, 
or  o'rant." 


"Way," 


"  or  other 
easements. 


enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing." 

The  second  and  third  sections  are  the  only  two  which 
prescribe  the  length  of  user  requisite  for  acquiring  pre- 
scriptive titles  to  easements  under  the  Act.  There  are 
other  sections  which  relate  to  the  mode  of  computing  the 
periods,  which  will  be  referred  to  hereafter;  but  before 
that  the  easements  to  which  the  Act  refers  will  be  con- 
sidered, and  how  it  affects  prescription  at  common  law. 

In  the  first  place  it  will  be  noticed  that  in  the  second 
section  the  words  "  custom,  prescription,  or  grant "  are 
used.  At  first  sight  these  words  seem  simple,  and  it  might 
be  thought  that  little  or  no  diSiculty  would  be  experienced 
in  ascertaining  their  meaning  ;  yet  they  gave  rise  to  a 
formal  decision  in  the  Court  of  Appeal  {p).  It  was  there 
decided  that  the  acts  dming  the  prescriptive  period  in 
respect  of  which  the  easement  is  claimed  must  have  been 
of  such  a  kind  that  a  right  to  perform  them  could  have 
been  at  common  law  the  subject  of  a  custom,  prescription, 
or  a  grant ;  and  that  if  they  are  not,  the  easement  claimed 
is  not  within  the  meaning  of  the  Act.  Some  remarks 
have  already  been  made  on  the  subject  of  customs,  and  it 
has  been  explained  that  though  customs  are  not  easements, 
easements  may  be  acquired  under  and  in  accordance  with 
local  cvistoms  {q). 

Rights  of  way  are  the  first  class  of  easements  mentioned 
in  the  second  section  of  the  Act.  This  can  only  refer  to 
private  rights  of  way,  for,  as  already  shown,  public  rights 
of  way  are  not  easements,  and  the  law  of  prescription  does 
not  apply  to  rights  of  a  public  cliaracter. 

After  mentioning  ways,  the  section  next  speaks  of  "  other 


{p)   Earl   de    la    Warr    v.  {q) 

Miles,  L.  E.,  17  Ch.  D.  535  ;      p.  24. 
50  L.  J.,  Ch.  754. 


See    ante,    Chapter   I. 
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easements,"  and  this  phrase  has  given  rise  to  much  debate.     Chap.  n. 
There  have  been  several  important  opinions  and  decisions   ! — ! — 


more  or  less  directly  relating  to  the  meaning  of  the  legis- 
latiu'e  by  these  words ;  but  the  result  is  only  indecision 
and  uncertainty,  one  opinion  being  that  the  words  must 
be  confined  to  easements  in  the  nature  of  ways  or  water- 
courses, and  the  other  that  they  embrace  every  right  that 
can  be  brought  under  the  meaning  of  the  word  "  ease- 
ment." The  first  ease  to  be  noticed  is  Webb  v.  Bird  [r).  Wind. 
That  was  an  action  brought  by  the  owner  of  a  windmill 
against  a  neighbouring  landowner,  who,  by  building,  ob- 
structed the  wind  accustomed  to  flow  to  the  mill.  A  right 
was  claimed  to  the  benefit  and  advantage  of  the  streams 
and  currents  of  air  and  wind  which  had  used  to  pass,  run, 
and  flow  to  the  mill  from  the  west.  It  was  held  that  no 
right  of  this  kind  could  be  acquired  under  the  Act,  even 
if  it  could  have  been  gained  by  prescription  at  common 
law.  It  was  observed,  in  the  coiu-se  of  the  argument,  by 
Erie,  C.  J.,  that  the  easement  claimed  was  not  a  way  or 
other  easement  to  be  enjoyed  or  derived  "  upon,  over,  or 
from  any  land,"  and  that  all  the  easements  mentioned 
in  the  second  section  of  the  Act  are  something  to  be 
enjoyed  upon  the  surface  of  the  land.  The  same  learned 
judge  explained  the  meaning  of  the  Act  in  these  words : 
"  It  appears  to  me  that  this  section  was  not  intended  to 
give  a  right  after  twenty  years  to  every  sort  of  enjoyment 
which  may  be  classed  under  the  general  term  easement,  but 
that  it  was  meant  to  apply  only  to  the  two  descriptions  of 
easement  therein  specified — viz.,  the  right  to  a  way  or 
watercourse  which  may  be  enjoyed  or  derived  '  upon,  over, 
or  from  any  land  or  water.'  I  do  not  think  the  passage  of 
air  over  the  land  of  another  was  or  could  have  been  contem- 
plated by  the  legislatiu-e  when  framing  that  section.  They 
evidently  intended  it  to  apply  only  to  the  exercise  of  such 

(r)  10  C.  B.,  N.  S.  268  ;  30      Chamber,  13  0.  B.,  N.  S.  841 ; 
L.  J.,  C.  P.  384  :  in  Excheqtier      31  L.  J.,  C.  P.  335. 
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Chap.  II.     rights  upon  or  over  the  surface  of  the  servient  tenement 
^^^^-  ^-       as  might  be  interrupted  by  the  owner  if  the  right  were  dis- 
puted.   It  is  clear  to  my  mind  that  that  was  the  intention  of 
the  legislature,  because  the  section  provides  that  the  claim 
shall  not  be  defeated  where  there  has  been  actual  enjoy- 
ment for  the  period  mentioned  '  without  interruption  '  (s) . 
I  am  at  a  loss  to  conceive  what  would  be  an  interruption 
of  such  a  right  as  is  here  claimed.     In  the  case  of  a  way 
the  exercise  or  enjoyment  of  the  right  may  be  interrupted 
by  the  erection  of  a  gate  or  other  impediment.     So  of  the 
analogous  right  to  water.     So  a  claim  to  lights  may  be 
obstructed  or  interrupted  by  the  erection  of  a  hoarding  or 
other  screen  by  the  owner  of  the  servient  tenement.     But 
I  am  utterly  unable  to  see  how  the  access  of  currents  of 
wind  and  air  to  a  mill,  which  is  necessarily  so  constructed  as 
to  present  its  face  to  whatever  quarter  the  wind  may  blow 
from,  could  possibly  be  interrupted.     Suppose  the    same 
individual  to  be  the  owner  of  all  the  land  round  the  mill 
beyond  a  radius  of  twenty  or  twenty-five  yards,  must  he, 
in  order  to  prevent  the  acquisition  of  a  right  by  the  owner 
of  a  mill,  build  a  wall  all  round   it  ?     I  am  clearly  of 
opinion  that  the  second  section  of  the  statute  meant  to 
include  only  such  easements  upon  or  over  the  surface  of 
the  servient  tenement  as  are  susceptible  of  interruption  by 
the  owner  of  such  servient  tenement,  so  as  to  prevent  the 
enjoyment  on  the  part  of  the  owner  of  the  dominant  tene- 
ment from  ripening  into  a  right."    Mr.  Justice  Byles  said: 
"  I  entirely  agree  with  my  Lord  that  the  words  '  or  other 
easement '  in  the  second  section  of  the  statute  mean  any 
other  easement  cjimlcm  generis  with  a  way, — something 
that  is  to  be  exercised  upon  or  over  the  soil  of  the  adjoin- 
ing owner,  more  especially  as  it  is  clear,  from  the  next 
section,  that  they  exclude  the  easement  of  the  access  of 
light."     To  the  same  effect  were  the  judgments  in  the 

(s)   The    words    "  without      able   means.       Arkioright   v. 
interruption,"   mean  without       Gell,  5  M.  &  "W.  203  ;  8  L.  J., 

interruption  by  some  reason-      N.  S.,  Exch,  201. 
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cases  of  Jloioisei/  v.  ZsDun/  (f)  and  Bryant  v.  Lofvrrc  (a),  tlie     Chap.  II. 
former  relating  to  liorse-racing  and  the  latter  to  piling  up       ^^^^'  ^' 


timber  in  such  a  way  as  to  stop  the  current  of  air  accus-  Horse-racing. 

tomed  to  flow  to  a  chimney,  and  so  making  the  chimney  air. 

smoke;  and  St u ryes  v.  Bridgman  {x),  which  was  an  action  Noise. 

for  nuisance  by  noise,  in  which  the  defendant  claimed  a 

right  under  the  second  section  of  the  Prescription  Act  to 

make  the  noise  (//).     In  Berry  v.  Eamcn  {z),  and  Wheaton  Light. 

V.  Maple  ^'  Co.  (a),  it  was  held  that  the  easement  of  light 

is  not  included  in  the  phrase  "  or  other  easement " ;  and 

in  Frond  v.  Friee  (b)  and  Crisp  v.  Martin  (c)  that  a  right  I*ews. 


(0  3  H.  &C.  486;  34  L.  J., 
Ex.  52. 

{a)  L.  E.,  4  C.  P.  D.  172; 
48  L.  J.,  C.  P.  380. 

{x)  L.  E.,  11  Ch.  D.  855; 
48  L.  J.,  Ch.  785. 

(y)  In  Crump  v.  Lcmxbert, 
L.  E.,  3  Eq.  409,  the  Master 
of  the  Eolls  sj^eaks  of  the  ac- 
quisition of  a  right  to  make 
a  noise,  to  the  nuisance  of  a 
neighbour,  as  being  callable 
of  acquisition  by  twenty  years' 
user  of  the  practice  ;  so  also 
in  EUiotson  v.  Feetham  (2 
Bing. N.  C.  1 34),  which  was  an 
action  for  nuisance  by  noise, 
in  which  the  defence  was  that 
the  defendants  had  made  the 
noise  for  ten  years  before  the 
plaintiff  came  to  his  house. 
The  Court  intimated  that  such 
a  right  might  be  acquired  by 
twenty  years'  user.  In  Jliun- 
J'ord  V.  Oxford,  Worcester  and 
Wolverhampton  Railivay  Com- 
pany (1  H.  &  N.  34),  how- 
ever, which  was  also  an  action 
for  noise,  Pollock,  C.  B.,  said: 
"  There  is  a  distinction  be- 
tween a  nuisance  and  an 
easement.     No  ri^ht  can  be 


gained  by  continuing  a  j)ubHc 
nuisance;"  and  Star  yes  v. 
Bridyman  (L.  E.,  11  Ch.  D. 
855  ;  48  L.  J.,  Ch.  785)  has 
now  settled  that  the  right 
cannot  be  acquired  under  the 
Prescription  Act ;  it  is  there- 
fore very  doubtful  if  it  can  be 
acquired  at  all  except  by  some 
express  or  implied  agreement 
between  the  parties  concerned. 
In  Mouusey  v.  Ismay  (3  H. 
&C.  486;  34  L.  J.,  Exch.  52), 
the  Court  said  that  a  right, 
to  be  "an  easement,"  within 
the  meaning  of  sect.  2  of  the 
Prescrij3tion  Act,  must  be  a 
right  of  utility  and  benefit, 
but  this  can  hardly  be  said  of 
noise.  If,  however,  a  noise 
has  been  submitted  to  for  a 
considerable  time,  it  is  very 
probable  that  the  Court  would 
not  restrain  it  by  injunction 
Gaunt  V.  Finney  (L.  E.,  8  Ch 
App.  8  ;  42  L.  J.,  Ch.  142). 

(::)  L.E.,  (1891)1  Ch.  658 
60  L.  J.,  Ch.  345. 

(«)  L.  E.,(1893)  3  Ch.  48 
62  L.  J.,  Ch.  963. 

(5)  62  L.  J.,  Q.  B.  490. 

\c)  1  Consist.  322. 
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Sect.  1. 

Trees  over- 
hanging. 


Support. 


to  a  pew  is  not  included  in  them.  In  Lemmon  v.  Wchh  {d) 
it  was  held  that  a  right  to  have  branches  of  trees  over- 
hanging or  roots  penetrating  a  neighbour's  soil  could  not 
be  acquired  by  prescription.  In  this  case  the  statement  of 
claim  and  the  judgments  no  doubt  referred  to  prescription 
generally,  both  at  common  law  and  under  the  Act,  and  the 
words  "  or  other  easements  "  in  the  second  section  were  not 
specially  alluded  to,  but  if  claimed  under  the  Act  at  aU, 
such  a  right  could  only  have  been  claimed  under  those 
general  words. 

At  variance  with  these  judgments  is  that  of  Lord 
Selborne,  L.  C,  in  the  case  of  Angm  v.  Dalton  {e),  which 
was  an  action  relating  to  a  right  to  lateral  support.  It  is 
difficult  to  see  in  what  way  a  right  to  lateral  support 
differs  from  a  right  to  uninterrupted  wind  over  the  sur- 
rounding country.  The  right  is  equally  burdensome  and 
equally  extensive,  and  the  enjoyment  is  equally  difficult  to 
prevent,  or,  it  might  be  said,  the  prevention  of  the  enjoy- 
ment is  equally  impracticable  by  any  reasonable  means,  and 
in  either  case  it  is  equally  unreasonable  to  presume  a  grant. 
His  Lordship  said :  "  From  the  view  Avhich  I  take  of  the 
nature  of  the  right  of  support — that  it  is  an  easement  not 
purely  negative,  capable  of  being  granted,  and  also  capable 
of  being  interrupted — it  seems  to  me  to  follow  that  it  must 
be  within  the  second  section  of  the  Prescription  Act  (2  &  3 
Wm.  IV.  c.  71),  imless  that  section  is  confined  (as  Sir 
William  Erie  in  Wchh  v.  Bird  appears  to  have  thought)  to 
rights  of  way  and  rights  of  water.  The  opinion  to  that 
effect  expressed  by  that  eminent  judge  was  not  necessary 
for  the  decision  of  Wehh  v.  Bird,  nor  can  I  perceive  that 


{d)  L.E.,  (1894)  3  Ch.  1; 
63  L.  J.,  Ch.  570. 

{e)  L.  E.,  6  App.  Cas.  740  ; 
50  L.  J.,  Q.  B.  689.  This 
judgment  was  not  identical 
with  those  of  the  other  lords, 
but  was  concurred  iu  by  Lord 


Coleridge,  and  followed  in 
Lemaitre  v.  Davis,  L.  E.,  19 
Ch.  D.  281;  51  L.  J.,  Ch.  173. 
See  also  Sitnpson  v.  Corpora- 
tion of  Godmanchester^  64  L.  J., 
Ch.  837. 
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any  concurrence  in  it  was  expressed  by  Justices  Willes  and     Chap.  11. 

Byles,  who  agreed  in  the  decision.     The  point  then  deter-  ' 

mined  (as  I  understand  it)  was  that  a  claim  to  have  free 
access  for  all  the  winds  of  heaven  to  the  sails  of  a  windmill 
was  too  large  and  indefinite  in  its  nature  to  be  acquired  by 
use,  or  to  be  capable  of  interruption  within  the  meaning  of 
the  second  section  of  the  Prescription  Act.     That  deter- 
mination I  assume  to  have  been  correct.     But  I  do  not 
think   it   possible,  without  a  degree   of   violence    to    the 
express  terms  of  the  Act,  for  which  neither  its  context  nor 
its  policy  (as  expressed  in  the  preamble)  affords  any  justi- 
fication, to  restrict  the  operation  of  the  second  section  to 
'  the  descriptions  of  easements  therein  specified — namely, 
the  right  to  a  way  or  watercourse.'     The  expressed  policy 
of  the  Act  is  large  and  general ;  it  is  to  prevent  claims  of 
prescription  from  being  defeated  by  showing  a  commence- 
ment within  time  of  legal  memory.     Why  should  not  this 
extend  to  other  easements  besides  ways  and  water  rights, 
and  lights  which  (by  the  third  section)  are  specially  j)ro- 
vided   for   and   exceptionally   favoured  ?      In   terms   the 
second  section  extends  to  every  claim  which  could  '  be 
lawfully  made  at  the  common  law  by  custom,  prescription, 
or  grant  to  any  way  or  other  easement,  or  to  any  water- 
course or  the  use  of  any  water  to  be  enjoyed  or  derived 
upon,  over,  or  from  any  land  or  water.'     The  interjection 
of  the  words  '  or  other  easement '  between  '  ways '  and 
'  watercourses  '  may  seem  singular ;  but  I  cannot  think 
that  they  ought,  therefore,  to  be  reduced  to  silence  or 
arbitrarily  limited.     If  any  explanation  of  the  place  in 
which  they  occur  is  necessary,  it  may,  I  think,  be  found  in 
the  separate  mention  which  follows  of  '  land '  and  '  water.' 
Reddendo  singula  singulis,  the  words,  as  it  seems  to  me,  may 
be  read  thus  : — '  Any  way  or  other  easement  to  be  enjoyed 
or  derived  upon,  over,  or  from  any  land,  or  any  water- 
course, or  use  of  water  to  be  enjoyed  or  derived  upon, 
over,  or  from  any  water.'     So  reading  them  they  would 
include  (unless  there  is  something  else  in  the  statute  to 
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Chap.  II.     exclude  it — and  I  find  nothing)  the  easement  of  support.' 


Sect.  1 


air. 


The  case  of  Fariridge  v.  8coit  {/)  may  perhaps  also  he 
cited  as  an  authority  that  a  right  to  support  is  ordinarily 
Avithin  the  meaning  of  the  section  ;  the  right  claimed  could 
not  be  so  established  in  that  particular  case,  as  the  question 
was  not  raised,  but  some  expressions  seem  to  favour  the 
view  that  a  right  to  support  is  included  in  the  expression, 
"  or  other  easements." 

Pollution  of  Pollution  of  air  may  well  be  considered  an  easement 

not  included  in  the  second  section  of  the  Act,  yet  the 
judgment  of  the  Courts  seems  to  be  the  other  way.  It 
may  undoubtedly  be  resisted  by  reasonable  means — that 
is,  by  bringing  an  action  for  damages  or  for  an  injunction, 
but  still  a  right  to  j)ollute  the  air  is  not  at  all  analogous 
to  a  right  of  way  or  a  right  to  a  watercourse ;  it  is  not  a 
right  to  be  exercised  "  upon  or  over  the  surface  of  the 
servient  tenement,"  according  to  the  foregoing  interpre- 
tation of  the  statute  in  JFchb  v.  Bird  above  cited,  and 
therefore  such  a  right  ought  not  to  be  considered  an 
"  easement "  within  the  meaning  of  the  Act ;  but  yet  it 
may  be  inferred  from  the  language  used  in  the  reports 
that  on  several  occasions  the  Courts  have  thought  otherwise. 
In  Bliss  V.  SaN  [g)  it  was  held  that  the  common  law  right 
to  purity  of  air  remained  until  an  adverse  right  to  pollute 
it  had  been  acquired  by  user  for  twenty  years ;  and  in 
Flight  V.  Thomas  {h),  in  which  a  right  to  pollute  air  was 
claimed  under  the  second  section  of  the  Act,  it  was  said 
that  to  establish  the  right,  the  polluting  smells  must  be 
shown  to  have  passed  to  the  plaintiff's  land  for  twenty 
years.  A  similar  opinion  was  expressed  by  Lord  Eomilly, 
M.E,.,  in  Cruni})  v.  Lanihcrt  (/),  in  which  case  his  Lordship 

(/)  3  M.  &  W.  220;  7  L.  {g)  4  Bing.  N.  C.  183;  7 

J.,  N.  S.,  Exch.  101.     Hide     L.  J.,  N.  S.,  C.  P.  122. 
V.  Thornborough,  2  Car.  &  K.  {h)   10  A.  &  E.  590  ;  8  L. 

250.  J.,  N.  S.,  Q.  B.  337. 

{i)  L.  E.,  3  Eq.  409. 
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said :  "It  is  true  that  by  lapse  of  time,  if  the  owner  of     riiap.  II 


Sect.  1. 


the  adjoining  tenement,  which  in  case  of  light  or  water  is 
usually  called  the  servient  tenement,  has  not  resisted  for  a 
period  of  twenty  j^ears,  then  the  owner  of  the  dominant 
tenement  has  acquired  the  right  of  discharging  the  gases 
or  fluid,  or  sending  smoke  or  noise  from  his  tenement  over 
the  tenement  of  his  neighbour." 

These  decisions  and  dicta  do  not  satisfactorily  settle  the 
meaning  of  the  Prescription  Act.  If  the  judgment  of 
Lord  Selborne  in  Angus  v.  Dalton  had  been  the  judgment 
of  the  House  of  Lords,  the  question  as  to  the  meaning  of 
"  other  easement  "  in  the  Act  would  have  been  set  at  rest ; 
but  it  was  not,  and  no  other  member  of  the  House  touched 
the  point  except  Lord  Blackburn,  who  avoided  it.  Hall, 
Y.-C,  has  since  followed  Lord  Selborne's  view  in  his  judg- 
ment in  Lcmaitre  v.  Davis,  but  it  is  questionable  if  this  will 
be  enough  to  upset  the  law  as  it  was  decided  in  Wchb  v. 
Bird,  Mounscij  v.  Is)naij,  and  the  other  cases  cited  above. 

An  easement  can  be  acquired  under  the  second  section  Easement 
of  the  Prescription  Act  only  if  it  is  enjoyed  for  a  purpose  obtain  a. profit 
contemplated  by  that  section;  thus,  proof  of  user  to  turn  ^lyrendre. 
cattle  into  a  lane  cannot  establish  an  easement  under  the 
second  section  of  the  Act,  if  obtaining  pasturage  (which  is 
2i  profit  a  prendre)  was  the  object  of  the  user  (/>•). 

Watercourses  are  the  next  class  of  easements  mentioned  "Water- 
in  the  second  section  of  the  Act.  It  may  be  remarked 
that  the  word  w^atercourse  is  commonly  used  in  a  some- 
what ambiguous  manner,  for  it  is  used  among  other  ways 
to  designate  either  the  bed  or  channel  in  which  a  stream 
flows,  the  stream  of  water  as  it  flows  in  tlie  channel,  or  an 
easement  in  connection  with  the  water ;  but  it  is  conceived 
that  it  can  be  correctly  used  to  designate  the  former  only, 
and  speaking  of  the  stream  itself,  or  the  body  of  mo\ing 

(A-)  Bailey  v.  Appleyard,  8  A.  &  E.  161  ;  7  L.  J.,  N.  S., 
K.  B.  145. 
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Chap.  II.     water   or   an   easement  as   a  watercourse  is  not  strictly 


Sect.  1 


correct.  A  racecourse  means  the  ground  over  which  the 
race  is  run,  not  the  race  that  is  run  over  it  nor  the  right 
of  running  there.  The  ambiguity  in  the  use  of  this  word 
was  referred  to  by  Jessel,  M.R.,  in  the  case  of  Taylor  v. 
Corporation  of  St.  Helens  (/) .  The  word  was  used  in  a 
deed  which  had  to  be  construed.  He  said :  "A  grant  of 
a  watercourse  in  law,  especially  when  coupled  with  other 
words,  may  mean  certainly  one  of  two  things,  if  not  one  of 
three  things.  It  may  mean  the  easement  or  the  right  to 
the  running  of  water ;  it  may  mean  the  channel,  pipe,  or 
drain  which  contains  the  water ;  and  it  may  mean  the 
land  over  which  the  water  flows.  Which  it  does  mean 
must  be  shown  by  the  context,  because,  if  there  is  no 
context,  I  apprehend  it  would  not  mean  anything  but  the 
easement.  I  do  not  see  how  'watercourses,'  per  se  and 
standing  alone,  without  explanation,  can  mean  anything 
but  the  flow  of  water ;  but  as  to  that,  it  has  been  said 
that  it  has  two  meanings  independently  of  the  context." 
In  the  Prescription  Act,  the  word  appears  to  relate  to 
easements  claimed  in  connection  with  the  moving  water 
of  streams,  it  is  distinguished  from  the  use  of  water,  and 
certainly  does  not  mean  the  soil  under  or  bed  of  the 
stream.  In  Wright  v.  Williams  {m)  it  was  determined  that 
the  word  "  watercourse  "  in  the  Act  inchides  a  right  to 
pour  water  over  the  land  of  another  person,  and  that  case, 
as  well  as  Carlyon  v.  Lovering  (ii),  shows  that  a  right  to 
pollute  the  water  of  streams  by  pouring  in  filthy  matter 
or  rubbish,  is  also  a  right  to  a  watercourse  within  the 
meaning  of  the  Act.  It  has  also  been  decided  that  a 
right  to  have  water  which  would  have  flowed  down  to 
particular  land,  diverted,  so  as  to  prevent  its  coming  there, 
is  a  right  to  a  watercourse  under  the  Act  (o). 

{I)  L.  E.,  6Ch.  D.  264;  46  (w)  1  H.  &N.  784  ;  26  L.  J., 

L.  J.,  Ch.  857.  Exch.  251. 

(m)  IM.  &W.  77;  5  L.  J.,  (o)  Mason    v.     Shreivsbury 

N.  S.,  Exch.  107.  and   Hereford  Ilailiray   Cotn- 


Use  of 
water." 
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The  use  of  water  is  the  only  remainins:  easement  men-      Chap.  11. 

Sect.  1. 
tloned  in  the  second  section  of  the  Act.     This  probably 

means  rights  to  take  water  for  consumption  or  similar  use, 

and  not  rights  to  use  the  water  of  streams  as  it  flows,  for 

instance,  to  turn  a  mill,  for  that  would  be  a  right  to  a 

watercourse. 

It  will  be  observed  that  the  words  of  the  third  section  Light. 
of  the  Prescription  Act,  which  refer  to  rights  to  light  only, 
differ  materially  from  those  of  the  second  section  [j)). 
The  effect  of  this  peculiar  form  of  words  is  to  place  the 
acquisition  of  rights  to  light  by  prescription  upon  a  totally 
different  footing  from  the  acquisition  of  other  easements 
under  the  Act;  but,  as  to  this,  more  will  be  said  later 
on(^). 

In  one  respect  the  words  of  the  third  section  of  the  Actual  e-njoj- 
statute  are  the  same  as  those  of  the  second :  in  each  "^®°*- 
the  easement  is  required  to  have  been  "  actually  "  enjoyed 
for  the  full  period  named,  without  interruption,  and  this 
gave  rise  to  a  peculiar  contention  in  the  ease  of  Flight  v. 
Thomm  (/■),  which  was  canied  to  the  House  of  Lords. 
Light,  in  that  case,  had  been  enjoyed  uninterruptedly  for 
nineteen  years  and  a  part  of  the  twentieth  year :  before 
the  twentieth  year  expired,  the  enjoyment  was  interrupted, 
and  the  interruption  was  continued  until  the  expiration  of 
the  twentieth  year,  Avhen  an  action  was  brought  by  the 
claimant  of  the  right  against  the  obstructor,  and  the  ques- 
tion was  whether  an  easement  had  been  acquired.  It  is 
clear  that  when  the  obstruction  first  commenced  no  action 
could  have  been  maintained,  for  there  had  not  been  twenty 
years'  enjoyment  of  the  light,  and  no  right  had  been 
acquired.     When  the  twenty  years  had  expired,  and  the 

imny,  L.  E.,  6  Q.  B.  578  ;  40  (?•)  11  A.  &  E.  688  ;  10  L. 

L.  J.,  Q.  B.  293.  J.,   Esch.   529  :    in  House  of 

{p)  See  ante,  p.  193.  Lords,  8  CI.  &  F.  231  ;  West, 

{q)  See  post,  section  2,  title  671. 
Light. 
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'  that  no  right  had  been  acquired,  for  that  the  light  had  not 

been  "actually"  enjoyed  for  the  full  period  of  twenty 
3'ears,  without  interruption,  as  required  by  the  Act;  but  it 
was  rej)lied  tliat  the  fourth  section  of  the  Act  states  that 
"  no  act  or  other  matter  shall  be  deemed  to  be  an  interru])- 
tion  within  the  meaning  of  the  Act  unless  the  same  shall 
have  been  submitted  to,  or  acquiesced  in,  for  one  year," 
and  that,  as  the  action  had  been  commenced  before  the 
interruption  had  continued  for  one  year,  the  use  of  the 
light  must  be  taken  to  have  continued,  and  to  have  been 
actually  enjoyed,  notwithstanding  the  interruption  in  fact ; 
and  this  was  the  view  taken  by  the  Court.  A  similar  ca?e 
has  recently  arisen,  in  which  the  principle  of  the  decision 
in  Flight  v.  Thomas  was  followed.  The  enjoyment,  how- 
ever, in  that  case  had  not  even  continued  up  to  one  year 
before  the  commencement  of  the  action,  but  as  the  inter- 
ruption in  fact  had  not  been  acquiesced  in,  the  prescriptive 
period  was  held  to  have  run  (.s).  Though  this  may,  per- 
haps, be  the  best  interpretation  of  these  somewhat  con- 
flicting clauses  of  the  statute,  a  peculiar  result  follows — 
namely,  that  for  all  practical  purposes  an  easement  can  be 
acquired  after  nineteen  years'  enjoyment  only,  or  even  less, 
although  the  Act  expressly  requires  actual  enjoyment  for 
'ih^  full  period  of  twenty  years  it). 

Evidence  to  There  are  some  easements  of  an  intermittent  character — 

eDj*oyTnent.       '^^^^  is,  easements  which  are  used  only  at  times,  and  not 

continuously,  such  as  rights  of  way,  rights  to  take  water, 


(s)  Glover  V.  Coleman^  L. 
E.,  10  C.  P.  108  ;  44  L.  J.,  C. 
P.  66.  Acquiescence  in  an 
interruption,  and  what  is  suf- 
ficient to  negative  the  idea  of 
acquiescence,  will  be  con- 
sidered later  in  this  chapter. 

[f]  Nevertheless,  the  Court 
will  not,  during  the  twentieth 
year,  restrain  the  erection  of 


a  building  which  will  inter- 
fere with  the  right  when  tl;e 
prescriptive  period  has  fully 
run.  Bridewell  Hospital,  Go- 
vernor of  V.  Ward,  62  L.  J  , 
Ch.  270.  Lord  Battersea  v. 
Commissioners  of  Sewers  fur 
the  City  of  London,  L.  li., 
(1895)  2  Ch.  708. 
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or  a  right  to  pour  water  clown  a  drain — and  the  question  Chap.  II. 
has  arisen  whether  they  can  be  acquired  under  the  second  ^"  '  ' 
section  of  the  Prescription  Act,  if  the  user  only  takes  place 
at  long  intervals.  The  statute  requires  actual  enjoyment 
without  interruption  for  the  full  period  of  twenty  years, 
and  this  condition,  it  is  said,  is  not  satisfied  unless  there  is 
user  in  the  first  year  and  at  least  once  in  each  year  of  the 
prescriptive  period.  IIoUinH  v.  Verne;/  {u)  was  an  action 
for  trespass,  and  the  defence  was  a  right  of  way.  It 
appeared  that  the  way  in  question  was  a  private  road 
belonging  to  the  plaintiff  which  passed  by  the  side  of  a 
wood  belonging  to  the  defendant.  There  was  a  gate 
leading  from  the  wood  to  the  road.  Various  parts  of  the 
wood  were  cut  in  rotation  extending  over  fifteen  years,  but 
the  cutting  was  not  annual.  The  evidence  proved  user  of 
the  road  for  carting  away  the  wood  in  the  year  in  which 
the  action  was  brought,  fifteen  years  before,  and  again 
fifteen  years  before  that  date,  and  between  these  intervals 
the  road  was  at  times  stopped  up.  It  was  held  that  this 
user  was  not  sufficient  to  satisfy  the  statute,  and  that  no 
easement  had  been  acquired.  Lord  Coleridge,  0.  J.,  said 
that  it  had  been  contended  at  the  bar  that,  although  the 
light  had  not  been  actually  enjoyed  or  used  for  the  pre- 
scribed period,  yet  it  was  such  a  right  as  might  subsist 
without  being  actually  exercised,  and  that  if  it  had  been 
exercised  from  time  to  time,  partly  before  and  partly 
after  the  period  of  twenty  years  had  begun  to  run,  the 
statutory  requirements  would  be  satisfied :  but  he  was  of 
opinion  that  that  contention  was  not  well  founded,  and 
that  in  case  of  a  right  claimed  under  the  Prescription  Act 
the  words  of  the  Act  must  be  complied  with,  which  could 
only  be  done  when  there  is  shown  to  exist  an  actual,  real, 
physical,  and  positive  enjoyment  without  interruption  for 
the  full  period  of  twenty  years.     In  this  case  the  judges 

(m)  L.  E.,  11  Q.  B.  D.  715  ;      L.  E.,    13  Q.  B.  D.   304  ;  53 
53  L.  J.,  Q.  B.  30  :  on  appeal,      L.  J.,  Q.  B.  430. 
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Chap.  II.     seemed  rather  to  base  their  decision  on  tlie  fact  that  there 

'. 1_  was  no  proof  of  user  in  the  first  of  the  twenty  years,  so  as 

to  give  a  starting-point  from  which  to  count,  although 
there  was  evidence  of  user  some  years  before  ;  but  Lord 
Coleridge,  0.  J.,  quoted  Baron  Parke's  words  in  Lowe  v. 
Carpoifer  (.r),  as  embodying  the  true  rule  of  law,  when  he 
said  that  the  statute  cannot  be  taken  to  apply  to  cases 
where  "  the  rights  mentioned  in  it  are  used  at  intervals  of 
two  or  three  years,  for  in  such  cases  a  party  could  not 
acquiesce  for  one  year  under  the  fourth  section  of  the  Act 
if  the  act  or  matter  is  done  only  at  intervals  of  two  or 
three  years."  If  this  is  the  true  construction  of  the  Act, 
many  easements  of  an  intermittent  character  must,  in  all 
probability,  be  lost,  not  because  there  has  not  been  an 
annual  user,  but  because  of  the  impossibility  of  proving  it. 
There  must  be  many  cases  in  which  it  is  impossible  to 
prove  that  there  has  not  been  one  year  out  of  twenty  in 
which  the  right  has  not  been  exercised,  and  in  which  it 
would  require  a  bold  man  to  ^^ledge  his  oath  to  the  fact. 
The  same  view  of  the  Act  is  expressed  by  Brett,  L.  J.,  in 
the  case  of  J^arl  dc  la  JFnrr  y.  Miles  {y),  when  he  said: 
*'  But  then  it  was  said  that  even  if  this  right  had  been 
exercised  at  the  commencement  of  the  sixty  years,  it  was 
not  shown  that  it  had  been  exercised  during  the  whole  of 
them.  I  think  it  is  necessary  for  the  defendant  to  show 
that  he  had  exercised  the  right  year  by  year,  and  if  he 
failed  to  give  satisfactory  evidence  that  he  had  done  these 
things  during  some  part  of  the  intermediate  period,  in  my 
opinion  he  would  not  prove  that  which  lies  upon  him 
under  the  statute.  If,  therefore,  it  had  been  shown  that 
instead  of  cutting  tliis  litter  by  his  own  servants  he  had 
submitted  to  that  which  was  alleged — namely,  to  the  fact 
of  tramps  or  gipsies  or  people  who  were  undoubtedly  tres- 
passers cutting  the  fern  on  their  own  account  and  appro- 

{x)  6  Exch.  825;  20  L.  J.,  (y)  L.  E.,  17  Ch.  D.  535  ; 

Exch.  377.  50  L.  J.,  Ch.  754. 
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priating  it  to  themselves,  if  he  or  his  predecessors  had  Chap.  II. 
bought  it  from  those  people,  as  bujdng  from  them  that 
which  they  had  a  right  to  sell — if  it  could  have  been 
shown  that  he  had  done  that  for  a  year  or  two  years  with- 
out cutting  any  litter  during  that  year  or  those  two  years 
by  his  own  servants  at  all,  I  should  have  thought  that 
there  would  be  a  gap  made  in  the  user  for  sixty  years." 

It  is   difficult  to  reconcile   the   decision   in  IloIUns  v. 
Verney  with  that  in  Glover  v.  Coleman  (s),  in  which  the 
light  to  some  windows  had  been  actually  blocked  out  by  a 
building  for  thirteen  months  before  the  action,  and  there- 
fore there  could  have  been  no  actual  enjoyment  for  twenty 
years ;  or  with  that  of  Carr  v.  Foster,  which  was  referred 
to  in  the  case,  and  in  which  Lord  Denman,  0.  J.,  said : 
"  It  appears  to  me  that  in  a  right  of  this  nature,  where 
there  cannot  be  continuous  actual  enjoyment,  the  question 
is  whether  the  right  has  been  substantially  enjoyed  for  the 
requisite  period  "  ;  or  with  Lauson  v.  Langley  (a),  in  which 
a  right  of  way  was  claimed  after  forty  years'  user,  when 
evidence  of  user  both  within  and  beyond  the  period  was 
offered,  but  user  at  the  exact  distance  of  forty  years  could 
not  be  given.     Lord  Denman,  0.  J.,  said :  "  Surely  the 
user  fifty  years  ago  was  some  evidence  as  to  the  state  of 
things  at  the  distance  of  forty  "  ;  and  Littledale,  J.,  said  : 
"  If  evidence  of  user  beyond  forty  years  were  to  be  excluded, 
it  might  be  that  after  the  case  had  been  established  as  far 
as  thirty-eight  years  back  a  discontinuance  of  proof  might 
occur  as  to  the  two  or  thi-ee  preceding  years,  and  the  party 
might  fail  because  he  was  unable  to  carry  his  case  on 
without  going  to  the  distance  of  forty-one."    It  is  difficult 
to  see  why  it  is  necessary  that  user  should  be  proved  in 
the  first  year  of  the  twenty,  if  it  is  clear  from  the  evidence 
that  the  right  had  been  exercised  antecedently  to  that  date 
and  had  not  been  abandoned.     Unless  it  is  necessary  to 

(z)  L.  E.,  10  C.  P.  108  ;  44  (a)  4  A.  &  E.  890 :  6  L.  J., 

L.  J.,  C.  P.  66.  N.  S.,  K.  B.  271. 
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Chap.  II.     prove  user  in  eacli  year,  why  is  not  evidence  of  user  for 

'  thii'ty  years  satisfactory  proof  of  user  for  twenty,  even 

though  actual  proof  of  user  in  the  first  or  in  each  year  of 
the  twenty  cannot  be  given  ?  The  period  of  twenty  years, 
to  satisfy  the  statute,  is  not  to  be  counted  from  any  par- 
ticular act  of  user,  but  it  is  to  be  reckoned  backwards  from 
the  date  of  the  commencement  of  an  action.  If  the  user 
had  to  be  reckoned  forwards  from  some  act,  it  is  clear  that 
it  would  be  necessary  to  prove  an  act  of  user  at  the  right 
time  from  which  to  start ;  but  it  seems  hard  to  believe  it 
necessary  to  prove  an  act  of  user  at  the  time  from  which 
the  period  is  to  be  reckoned  to  have  commenced  in  tlie 
manner  prescribed  in  the  Act.  To  require  proof  of  user  in 
the  first  year  of'  the  twenty  may,  too,  lead  to  an  absurdity. 
Suppose  an  action  for  trespass,  and  defence  a  right  of  way, 
and  suppose  the  evidence  should  fail  to  prove  an  act  of 
user  twenty  years  before  the  date  of  the  writ,  but  should 
be  sufficient  to  prove  it  twenty-one  years  before  that  time ; 
— according  to  the  decision  in  HoUins  v.  Verne?/  the  defence 
would  fail ;  but  if  the  plaintiff  had  not  submitted  to  the 
user  so  long  and  had  brought  his  action  one  year  earlier 
the  defence  would  have  been  substantiated  and  the  right 
maintained.  Thus  the  plaintiff  by  his  delay  and  neglect 
of  his  interests  for  the  additional  year  would  prevent  a 
right  which  would  have  been  acquired  against  him  if  he 
had  been  more  vigilant  and  had  brouglit  his  action  a  year 
earlier,  which  seems  rather  absurd  and  contrary  to  the 
principle  thai  figilantibtis^  non  iJor)nk'ntihus,JHra  subveniunt. 

Effect  of  the         Except  in  the  case  of  rights  to  light,  the  Prescription 
Act^on^ir °.^     Act  docs  uot  preclude  easements  from  being  claimed  and 

seription  at      acquired  by  prescription  at  common  law  {h)  ;  it  is  there- 
common  law. 


(Z»)  Holford  V.  Hankinson, 
5  Q.  B.  584  ;  13  L.  J.,  Q.  B. 
115.  Simpson  v.  Corporation 
of  G odmanchester^  64  L.  J.,  Ch. 
837.  Ilollins  v.  Vcrney,  per 
Lord  Coleridge,  C.  J.,  L.  R.,  1 1 


Q.  B.  D.  715;  53  L.  J.,  Q.  B. 
30.  Aynesley  v.  Olover,  L.  E., 
10  Ch.  Ap.  283;  44  L.  J.,  Ch. 
523.  In  the  latter  decision, 
which  related  to  a  right  to 
light,  the  Lords  Justices  made 
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fore  a  common  practice,  wlien  it  is  doubtful  whetlier  the      Chap.  n. 

.  .  Sect.  1. 

evidence  in  a  cause  will  support  a  claim  under  the  Act,  I '. L_ 

to  claim  an  easement  by  immemorial  enjoyment,  as  well 
as  under  the  Act.  It  has  been  determined,  however,  that 
in  the  case  of  a  right  to  light,  the  Act,  owing  to  the 
peculiar  wording  of  the  third  section,  has  had  the  effect 
of  abolishing  the  common  law  title  by  prescription  and 
establishing  that  that  right  can  now  only  be  acquired  by 
prescrij)tion  under  the  statute.  In  his  judgment  in  the 
House  of  Lords,  in  the  case  of  Tcq^Ung  v.  Jones  (c),  the 
Lord  Chancellor  (Lord  Westbury)  said  that  the  right  to 
what  is  called  "  an  ancient  light "  now  depends  upon 
positive  enactment :  that  it  is  matter  juris  2^os/fin',  and 
does  not  require  and  therefore  ought  not  to  be  invested 
on  any  presumption  of  grant  or  fiction  of  a  licence  having 
been  obtained  from  the  adjoining  proprietor.  His  Lord- 
ship thought  that  it  would  be  found  that  error  in  some 
decided  cases  had  arisen  from  the  fact  of  the  Courts 
treating  the  right  as  originating  in  a  presumed  grant  or 
licence.  It  will  be  remarked  that  the  concluding  part 
of  the  second  section  of  the  Act  is  similar  to  the  third 
section,  and  enacts  that  when  ways,  or  the  other  ease- 
ments mentioned  in  the  earlier  part  of  the  section,  have 
been  enjoyed  by  any  person  claiming  right  thereto,  with- 
out interruption,  for  the  full  period  of  forty  years,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible. 
It  therefore  seems  to  follow,  for  the  reason  given  by  Lord 
Westbury,  that  the  effect  of  that  clause  is  to  render  ease- 
ments of  way,  watercourse,  and  use  of  water,  which  have 
been  enjoyed  by  any  person  claiming  right  thereto,  for  the 
full  period  of  forty  years,  incapable  of  being  claimed  by 
prescription  at  common  law,  though  they  may  be  so 
claimed  if  only  used  for  twenty  years. 

no  distinction  between  rights  (c)  11   H.  L.   C.   290;    34 

to  light  and  other  easements      L.  J.,  C.  P.  342. 
in  tMs  respect. 

G.  P 
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Chap.  n. 
Sect.  1. 

Legalisation 
of  prescrip- 
tive user 
when  the 
period  of 
prescription 
has  expired. 


A  point  wliicli  naturally  suggests  itself  for  considera- 
tion is,  that  as  the  user  of  a  future  easement  in  the  land 
of  the  servient  owner  must  necessarily  be  an  illegal  act, 
and  a  trespass  until  the  period  of  prescription  is  com- 
pleted, the  servient  owner  may  sue  for  the  series  of 
trespasses,  although  a  prescriptive  title  has  been  acquired 
before  the  actions  are  commenced.  This,  however,  is  not 
so  in  the  case  of  easements  acquired  under  the  Prescrip- 
tion Act,  whatever  may  be  the  case  if  they  are  acquired 
by  prescription  at  common  law  only.  This  point  was 
raised  and  decided  in  Wright  v.  Williams  id),  in  which  case 
it  was  determined  that  the  statute  intended  to  confer, 
after  the  periods  of  enjojonent  therein  mentioned,  a  right 
from  their  first  commencement,  and  to  legalise  every  act 
done  in  the  exercise  of  the  right  during  their  continuance. 

Another  reason  may  also  be  given  why  the  servient 
owner  could  not  sue.  The  theory  of  the  law  is,  not  that 
the  easement  springs  into  existence  on  the  comj)letion  of 
the  twenty  years'  user,  but  that  such  user  proves  the 
former  existence  of  a  lost  grant.  The  grant  is  presumed 
to  have  been  made  long  before,  and  the  user  to  have  been 
enjoyed  laicfuUij  under  the  grant.  Therefore  the  user 
was  no  trespass.  The  twenty  years'  user  is  merely  the 
evidence  which  raises  the  presumption  of  the  grant,  which 
anything  less  is  incapable  of  doing.  Until  the  twenty 
years  have  expired,  therefore,  an  action  will  lie  for 
trespass,  because  the  acts  are  pri/ud  facie  trespasses,  and 
the  user  is  not  sufficient  to  prove  the  contrary  ;  but  im- 
mediately after  the  twenty  years  there  is  sufficient  evi- 
dence to  prove  that  the  acts  during  that  period  were  not 
trespasses. 


At  common  law  the  owner  of  land  in  fee  can  alone 
claim  an  easement  by  prescription  in  his  own  right — all 


Claims  to 
prescriptive 
rights  by 

owners  in  fee    other  persons  must  prescribe  in  his  name,  and  show  the 
and  occupiers 


(d)  1  M.  &  W.  77  ;  5  L.  J.,  N.  S.,  Exch.  107. 
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derivation  of  their  title  from  him  (e)  ;  thus,  a  tenant  for     Chap.  n. 
years  must  prescribe  in  right  of  his  landlord,  the  tenant 


in  fee  (,/') ,     The  Prescription  Act,  however,  made  a  great  °^  ^^^^  ^^" 

alteration  in  this  respect,  for  it  is  enacted  in  the  fifth 

section,  that  "  in  all  pleadings  to  actions  of  trespass,  and 

in  all  other  pleadings  wherein  before  the  passing  of  this 

Act  it  would  have  been  necessary  to  allege  the  right  to 

have  existed  from  time  immemorial,  it  shall  be  sufficient 

to  allege  the  enjoyment  thereof  as  of  right  by  the  occupiers 

of  the  tenement  in  respect  whereof  the  same  is  claimed 

for  and  during  such  of  the  periods  mentioned  in  this  Act 

as  may  be  applicable  to  the  case,  and  without  claiming 

in  the  name  or  right  of  the  owner  of  the  fee,  as  is  now 

usually  done."     It  will  be  observed,  however,  that  the 

words  of  this  section  merely  refer  to  the  mode  of  pleading 

and  claiming  easements ;  they  do  not  enable  an  occupier 

to  acquire  an  easement  for  himself  independently  of  the 

owner  in  fee,  so  that  an  easement  acquired  under  the  Act 

shall  expire  with  the  occupier's  interest  in  a  dominant 

tenement.     The  easement  is  acquired  for  the  benefit  of 

the  dominant  tenement,  and  becomes  appurtenant  thereto 

into  whatsoever  hands  it  passes ;  and  the  grant  which  is 

presumed  to  have  been  made  in  every  case  of  prescriptive 

right,  is  presumed  to  have  been  made  to  the  owner  in  fee, 

just  as  it  is  in  cases  of  prescription  at  common  law,  and 

not  merely  to  the  occupier  in  whose  name  the  claim  is 

made. 

The  Prescription  Act,  having  fixed  particular  periods  Rules  for 
of  time  during  which  easements  must  have  been  used  in  prescriptive 
order  that  a  prescriptive  title  may  be  acquired  under  the  periods  under 
Act,  also  laid   down   certain   rules  for  computing  those 
periods,  to  which  it  is  now  proposed  to  direct  attention. 

(e)  Holback  v.  Warner^  Cro.  (/)  Large  v.   Pitt^  Peake, 

Jac.  665.     Staples  v.  Heydoti,      Ad.  Ca.  152.   Dawny  v.  Cash- 
2  Ld.  Eaym.  922.     Smith  v.     ford,  Carth.  432. 
Morris,  Fort.  340. 
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Chap.  n.         By  tlie  fourth  section  of  the  Act,  it  is  enacted  that 
^^^'  ^'       "  each   of   the   respective   periods   of    years   hereinbefore 
Section  4.     mentioned  shall  be  deemed  and  taken  to  be  the  period 
com*^uted^°    next   before   some   suit   or   action  wherein  the  claim   or 
from  "  some     matter  to  which  such  period  may  relate  shall  have  been, 
tion°'^^°'        or  shall  be,  brought  into  question."     The  remainder  of 
the   section   explains   the  meaning  of  the  word  "  inter- 
ruption "  as  it  is  used  in  the  Act,  but  that  will  be  more 
fitly  considered  in  another  part  of  this  chapter. 

Not  from  the  In  this  section  it  will  be  observed  that  the  periods  of 
an°SversT  °^  ^^^er  required  by  the  Act  are  to  be  periods  next  before 
act-  some  suit  or  action.     Some  difficulty  has  arisen  from  this 

enactment,  and  it  has  been  contended  that  it  could  not 
have  been  intended  that  this  expression  should  be  taken 
literally,  but  that  it  must  have  meant  that  the  periods 
should  be  computed  from  before  the  time  of  some  act 
committed  adversely  to  the  eaaement  claimed.  It  was  deter- 
mined, however,  that  the  Act  must  be  construed  literally  {g) . 
The  peculiar  effect  of  this  clause  in  the  Act  is  that,  how- 
ever long  an  easement  is  enjoyed  uninterruptedly,  no 
prescriptive  title  can  be  acquired,  unless  an  action  or 
suit  is  commenced  by  the  servient  owner  against  the 
dominant  owner  for  trespass  by  using  the  easement,  or 
by  the  dominant  owner  against  the  servient  owner  for 
some  act  by  which  the  use  of  the  easement,  to  which  he 
had  at  the  time  really  no  legal  right,  was  obstructed. 
The  position  of  the  dominant  owner  before  the  action  is 
brought  is  explained  by  Parke,  B.,  in  Ward  v.  Robins  (h), 
thus:  "Such  enjoyment,  in  order  to  give  a  right  under 
that  statute,  must  be  up  to  the  time  of  the  commencement 
of  the  suit,  not  up  to  the  time  of  the  act  complained  of ; 
and,  consequently,  an  enjoyment  for  twenty  years  or 
more  before  that  Act  gives  only  what  may  be  termed 

{g)    Wright  v.   Williams,   1       7  A.  &  E.  698  ;  7  L.  J.,  N.  S., 
M.  &  W.  77  ;  5  L.  J.,  N.  S.,      K.  B.  68. 
Exch.  107.     Richards  v.  Fry,  (A)  15  M.  &  W.  237. 
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an  inchoate  title,  wbicli  may  become  complete  or  not  by     Chap.  11. 

an  enjoyment  subsequent,  according  as  tbat  enjoyment  ' 

is  or  is  not  continued  to  the  commencement  of  the  suit. 
This  apparent  absurdity,  arising  from  a  strict  construction 
of  the  Act,  has  already  been  fully  considered  by  this 
Court,  in  the  case  of  Wright  v.  Williams,  and  the  literal 
interpretation  adhered  to,  the  Court  intimating  its  opinion 
that  the  mischief  of  such  a  construction  was  rather  appa- 
rent than  real,  and  the  decision  in  that  case  was  fully 
approved  of,  and  acted  upon,  by  the  Court  of  Queen's 
Bench,  in  the  case  of  Richards  v.  -Fr//." 

The  next  thing  to  be  remarked  is,  that  the  periods  are  Meaning  of 
to  be  next  before  sotne  suit  or  action  ;  and  a  question  arose,  action. 
in  construing  this  clause,  whether  the  Act  intended  that 
user  for  the  requisite  period  should  be  shown  to  have 
immediately  preceded  each  suit  or  action  in  which  the 
right  was  brought  in  question,  or  whether  it  meant  any 
one  suit  or  action — that  is,  either  a  suit  or  action  then 
pending,  or  one  in  which  the  right  had  been  brought  in 
question  on  a  former  occasion.  The  point  was  argued  in 
the  case  of  Cooper  v.  Iluhhuch  (/),  when  Williams,  J., 
differed  in  opinion  from  the  rest  of  the  Court,  he  think- 
ing that  in  every  action  the  period  must  be  proved  to 
have  been  next  before  that  particular  action  ;  but  the 
other  judges  (Erie,  C.  J.,  Willes  and  Byles,  JJ.)  were  of 
opinion  that  it  is  sufficient  if  the  period  preceded  some 
former  suit  or  action. 

Lastly,  it  is  to  be  observed  on  this  section  that  the  user  User  must  be 
is  required  to  be  next  before  a  suit  or  action  ;  and  with  'J^J^^  Tuit  or 
reference  to  this,  it  has  been  determined  that  the  statute  action. 
intends  that  actual  user  must  be  shown  to  have  continued 
to  within  one   year  of  the  commencement  of  a  suit  or 
action.      In  the  case  of  Parker  v.  Mitchell  {h),  evidence 

(i)  12  C.  B.,  N.  S.  456  ;  31  {k)  11  A.  &  E.  788  ;  9  L.  J., 

L.  J.,  C.  P.  323.  N.  S.,  Q.  B.  194. 
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Chap.  II. 
Sect.  1. 


No  such  riiles 
at  common 
law. 


Section  6. 

No  presump- 
tion of  user 
to  be  made. 


was  given  of  user  of  a  way  from  a  period  of  fifty  years 
till  within  four  or  five  years  before  the  commencement 
of  the  action,  and  it  was  held  that  this  evidence  was  not 
sufficient  to  establish  an  easement.  Lord  Denman  ex- 
pressed an  opinion  that  absence  of  evidence  of  user  for 
two  days  before  the  commencement  of  the  action  would 
not  prevent  the  acquisition  of  an  easement,  because  that 
period  is  less  than  a  year.  The  case  was  only  argued 
on  motion  for  a  rule,  which  was  refused,  and  no  formal 
judgment  was  given.  In  Lowe  v.  Carpenter  {I)  the  user 
was  proved  to  within  fourteen  months  of  the  action ;  and 
on  the  authority  of  ParJicr  v.  Mitehell  it  was  decided  that 
the  evidence  was  insufiicient.  It  was  said  by  Patteson,  J., 
at  Nisi  Prins,  that  the  decision  in  Parker  v.  Mitchell  was 
not  satisfactory  to  his  mind;  but  Parke,  B.,  with  the 
concurrence  of  the  other  judges,  said  that  he  was  by  no 
means  satisfied  that  Parker  v.  Mitchell  was  wrong,  and 
the  decision  in  that  case  was  followed  by  the  Court. 

It  will  be  understood  that  these  rules  for  computation 
of  prescriptive  periods  depend  entirely  on  the  phraseology 
of  the  Prescription  Act,  and  apply  only  to  cases  of  ease- 
ments claimed  under  it ;  to  establish  an  easement  by 
prescription  at  common  law  it  is  not  essential,  though  it 
is  of  course  desirable,  to  produce  evidence  of  user  within 
the  last  year  before  action  (tn). 

The  sixth  section  of  the  Prescription  Act  enacts  that 
"  in  the  several  cases  mentioned  in,  and  provided  for,  by 
this  Act,  no  presumption  shall  be  allowed  or  made  in 
favour  or  support  of  any  claim  upon  proof  of  the  exercise 
or  enjoyment  of  the  right  or  matter  claimed  for  any  less 
period  of  time  or  number  of  j^ears  than  for  such  period 


{I)  G  Exch.  825 ;  20  L.  J., 
Exch.  374.  But  see  Glover  v. 
Coleman,  L.  E.,  10  C.  P.  108  ; 
44  L.  J.,  C.  P.  66. 


(?n)  Darling  v.  Clue,  4  F.  & 
F.  329.  Hollins  v.  Verney,  per 
Lord  Coleridge,  C.  J..  L.  P.,  11 
Q.  P..  D.  715;  53  L.  J.,  Q.  B. 
30. 
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or  number  mentioned  in  this  Act,  as  may  be  applicable     Chap.  II. 

to  the  case  and  to  the  nature  of  the  claim."  ! — !_ 

Several  cases  have  arisen  as  to  the  meaning  of  this 
clause,  one  of  which  is  Can-  v.  Foster  {n), — an  action  for 
disturbance  of  a  right  of  common.  To  rights  of  this  kind, 
acquii-ed  under  the  first  section,  the  sixth  section  of  the 
Act  applies  equally  with  easements  acquired  under  the 
second  and  third  sections,  and  the  case  is  therefore  an 
authority  on  the  law  relating  to  easements.  The  enjoy- 
ment of  the  right  was  proved  to  have  continued  for  nearly 
forty  years  before  the  commencement  of  the  action,  the 
Act  in  the  case  of  commons  requiring  enjoyment  for 
thirty  years.  It  appeared,  however,  that  about  eighteen 
years  before  the  action  the  owner  of  the  dominant  tene- 
ment, having  no  cattle,  made  no  use  of  the  right  for  a 
period  of  two  years.  It  was  urged,  in  opposition  to  the 
claim,  that  the  Act  required  actual  enjoyment  during  the 
whole  period,  which  was  not  proved,  and  that  by  reason 
of  the  sixth  section,  no  presumption  of  enjoyment  during 
the  two  years  could  be  made  ;  but  it  was  held  that  the 
evidence  was  sufficient  to  support  the  right.  Lord  Den- 
man,  C.  J.,  in  his  judgment,  saying  that  "  section  6  enacts 
that  no  presumption  shall  be  made  in  favour  of  any  claim, 
on  proof  of  the  right  having  been  exercised  for  a  less 
period  than  that  prescribed  by  the  Act  in  the  particular 
case.  But  that  provision  is  meant  only  to  encounter  pre- 
sumptions from  an  exercise  of  the  right  during  such  an 
imperfect  period  that  it  was  exercised  in  olden  times.  The 
effect  of  the  clause  is  that  a  claimant  proving  enjoyment 
for  less  than  the  specified  time  shall  not,  on  that  ground, 
carry  back  his  right  to  a  period  before  that  which  his 
proof  extends  to.  But  this  does  not  affect  the  mode  of 
proof,  and  where  actual  enjoyment  is  shown  before  and 
after  the  period  of  intermission,  it  may  be  inferred  from 
that  evidence  that  the  right  continued  during  the  whole 

{n)  3  Q.  B.  581  ;  11  L.  J.,  Q.  B.  284. 
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Chap.  n.  time."  From  the  ease  of  Lawson  v.  Langley  (o),  it  may 
'      '  he  inferred  that  the  sixth  section  of  the  Act  would  not 

preclude  a  jury  from  presuming  user  at  the  commence- 
ment of  the  prescriptive  period,  if  evidence  were  given  of 
user  a  little  before  and  again  after  the  prescriptive  period 
had  begun  to  run. 

The  sixth  section  of  the  Act,  forbidding  presumptions 
in  favour  of  a  claim  to  an  easement,  relates,  as  already 
said,  exclusively  to  the  cases  of  easements  claimed  under 
the  Act.  In  Bt-ight  v.  Walker  (p),  Parke,  B.,  in  delivering 
the  judgment  of  the  Court,  said :  *'  Of  course  nothing 
that  has  been  said  by  the  Court,  and  certainly  nothing 
in  the  statute,  will  prevent  the  operation  of  an  actual 
grant  by  one  lessee  to  the  other,  proved  by  the  deed  itself, 
or  upon  proof  of  its  loss,  by  secondary  evidence;  nor 
prevent  the  jury  from  taking  the  possession  into  considera- 
tion with  ot/ier  circwinstances,  as  evidence  of  a  grant,  which 
they  may  still  find  to  have  been  made,  if  they  are  satisfied 
that  it  ivas  made  in  point  of  factT 

A  dictum  of  Lord  Westbury's,  relating  to  this  section  of 
the  Act,  should  also  be  noticed  before  leaving  the  subject. 
His  Lordship  is  reported  to  have  said  that  the  meaning 
of  the  section  seemed  to  be  that  no  presumption  or  infer- 
ence in  support  of  a  claim  should  be  derived  from  the 
bare  fact  of  user  or  enjoyment  for  less  than  the  prescribed 
number  of  years ;  but  that  when  there  are  other  circum- 
stances in  addition,  the  statute  does  not  take  away  from 
the  fact  of  enjoyment  for  a  shorter  period  its  natural 
weight  as  evidence,  so  as  to  preclude  a  jury  from  taking 
it,  along  with  other  circumstances,  into  consideration 
as  evidence  of  a  grant  ((/).     From  the  concluding  words 

(o)  4  A.  &  E.  890 ;  6  L.  J.,  to  be   at  variance  with   this 

N.  S.,  K.  B.  271.     The  case  principle.     This  decision  has 

of  Hollins  V.    Verney  (L.  E.,  already  been  commented  on, 

11  Q.  B.  D.  715  ;  53  L.  J.,  Q.  ante,  pp.  204—208. 

B.   30),    in   which,    however,  {j))  1  C,  M.  &  E.  p.  222. 

no  reference  was  made  to  the  {q)  Hanmer  v.  Chance,  34 

pth  section  of  the  Act,  seems  L.  J.,  Cb.  p.  416. 
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of  this  paragraph,  it  would  seem  that   Lord   "Westhiiry     Chap.  n. 
intended  to  express  the  same  idea  as  that  of  Parke,  B.,  — - — '. — ! — 


in  Bright  v.  Walker,  in  the  passage  above  quoted — viz., 
that  if  an  easement  is  claimed  under  the  Prescription  Act 
simply,  no  presumption  of  a  grant,  which  every  one  knows 
never  existed,  may  he  made,  unless  evidence  is  given  of 
user  for  the  full  period  required  by  the  Act ;  but  that  if 
circumstances  exist  from  which,  coupled  with  a  certain 
amount  of  user,  it  may  be  reasonably  presumed  that  a 
grant  aduall;/  uris  made,  the  Act  does  not  forbid  a  presump- 
tion of  such  a  grant  having  been  made  merely  because  the 
user  by  itself  would  have  been  insufficient  to  satisfy  the 
statute.  In  a  case  of  this  kind  the  title  to  the  easement 
would  not  be  prescriptive  at  all,  but  by  lost  grant. 

By  the  seventh  section  of   the  Prescription  Act  it  is      Section  7. 
provided  that  "  the  time  during  which  any  person,  other-  Disability  of 
wise  capable  of  resisting  any  claim  to  any  of  the  matters  terested  in 
before  mentioned,  shall  have  been  or  shall  be  an  infant,  ^'^si^^i.^^  P^'e- 

'  _  _     '   scriptive  user. 

idiot,  non  compos  mentis,  feme  covert,  or  tenant  for  life, 
or  during  which  any  action  or  suit  shall  have  been  pend- 
ing, and  which  shall  have  been  diligently  prosecuted  until 
abated  by  the  death  of  any  party  or  parties  thereto,  shall 
be  excluded  in  the  computation  of  the  periods  hereinbefore 
mentioned,  except  only  in  cases  where  the  right  or  claim 
is  hereby  declared  to  be  absolute  and  indefeasible." 

By  the  eighth  section  it  is  enacted  that  "  when  any  land  Section  8. 
or  water,  upon,  over,  or  from  which  any  such  way,  or  other  ^^^^^  during 
convenient  watercourse,  or  use  of  water,  shall  have  been,  or  years  in 
or  shall  be,  enjoyed  or  derived,  hath  been  or  shall  be  held, 
under  or  by  virtue  of  any  term  of  life,  or  any  term  of 
years  exceeding  three  years  from  the  granting  thereof,  the 
time  of  the  enjoyment  of  such  way,  or  other  matter,  as 
herein  last  before  mentioned,  during  the  continuance  of 
such  term,  shall  be  excluded  in  the  computation  of  the 
said  period  of  forty  years,  in  ease  the  claim  shall,  within 
three  years  next  after  the  end  or  sooner  determination  of 


the  servient 
tenement. 
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Chap.  n. 

Sect.  1. 


Sections  7 

and  8 
similar  in 
purpose. 


Section  8  ; — 
Meaning  of 
expressions. 


"  Other  con- 
venient water- 
course." 


such  term,  bo  resisted   by  any  person   entitled  to   any 
reversion  expectant  on  the  determination  thereof." 

The  seventh  and  eighth  sections  of  the  Act  have  a 
somewhat  similar  object — namely,  the  prevention  of  ease- 
ments being  acquired  under  the  Act  against  interested 
persons  who  are  physically  or  legally  incapable  of  re- 
sistance. 

With  regard  to  the  eighth  section,  two  curious  and 
important  points  were  raised  in  the  case  of  Laird  v. 
Bvifjgs  (r) ,  with  reference  to  the  meaning  of  the  expres- 
sions "  other  convenient  watercourse  "  and  "reversion." 

With  regard  to  the  former,  it  will  be  observed  that  the 
eighth  section  contains  the  peculiar  phrase,  "Any  such 
way,  or  of/ier  convenient  icatercoiirse,  or  use  of  water." 
This  is  evidently  a  mistake,  for  the  words  as  they  stand 
are  mere  nonsense.  Various  surmises  have  been  made 
as  to  the  intention  of  the  legislature  by  the  enactment  in 
question,  and  the  construction  to  be  put  on  the  words  has 
been  a  matter  of  doubt ;  but  if  the  words  of  the  section 
be  compared  with  those  of  the  second  section,  it  may 
readily  be  conceived  that  the  intention  was  to  use  the 
same  words  in  each,  and  that  the  sentence  was  intended  to 
})e— any  such  way  or  other  easement  or  watercourse  or  use 
of  water. 

It  does  not,  however,  follow  that,  because  this  is  the 
evident  intention  of  the  legislature,  it  is  within  the 
province  of  the  Court  to  make  the  alteration  or  to  read 
the  Act  as  it  should  be  and  not  as  it  is.  In  the  case  of 
Laird  v.  Briggs,  above  mentioned,  the  interpretation  of 
this  phrase  in  the  Act  was  referred  to  by  the  Court  of 
Appeal.  Jessel,  M.  E.,  said :  "There  are  two  points  upon 
the  eighth  section  which  appear  to  me  to  deserve  very 


(r)  L.  E.,   16  Ch.  D.  440;  50  L.  J.,  Oh.  260:  on  appeal, 
L.  E.,  19  Ch.  D.  22. 
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serious  consideration.     The  first  is  whether  we  can  alter     Chap.  n. 

the  word  *  convenient '  in  the  second  line  by  putting  in  the  ! ' 

word '  easement '  instead.  That  is  a  question  which  appears 
to  me  to  be  one  of  very  considerable  difficulty.  A  judge 
may  take  the  view  that  the  eighth  section  as  it  stands  is 
so  absurd  that  the  word  '  convenient '  cannot  stand  there, 
but  that  does  not  quite  conclude  the  question  as  to  whether 
you  can  insert  another  word.  All  I  wish  to  say  is  that  I 
think  the  question  is  open  for  discussion,  and  it  must  not  be 
treated  as  concluded  by  the  judgment  of  Mr.  Justice  Fry 
upon  the  point."  What  this  judgment  was  is  unfortunately 
lost,  as  it  is  not  reported  at  all  in  the  Law  Reports,  and 
the  Law  Journal  only  says  that  Mr.  Justice  Fry,  when 
reading  the  section  of  the  Act,  paused  to  say — "  which 
word  '  convenient '  is,  I  understand,  not  unreasonably  sup- 
posed to  be  a  misprint  for  '  easement.' "  As  the  construction 
of  the  section  with  reference  to  the  meaning  of  this  word 
was,  in  the  estimation  of  the  Master  of  the  Eolls,  deserv- 
ing of  such  very  serious  consideration,  it  is  unfortunate 
either  that  it  did  not  get  it,  or  that  the  reporters  have 
failed  to  report  the  learned  judge's  oj)inion.  The  case, 
too,  was  one  eminently  suited  for  a  decision  on  the  point, 
as  the  easement  involved  was  neither  a  right  of  way  nor 
of  watercourse,  and  therefore,  unless  it  could  be  included 
in  the  word  "  convenient,"  altered  to  "  easement,"  it  is 
difficult  to  see  how  the  section  of  the  Act  could  apply  to 
the  case  at  all.  The  right  claimed  was  to  place  bathing 
machines  on  the  foreshore  of  the  sea  at  Margate  in 
connection  with  a  bathing  establishment  on  the  adjoining 
land.  From  the  remark  of  the  Master  of  the  Rolls  it 
would  seem  that  Mr.  Justice  Fry  had  decided  that  the 
word  "  convenient "  must  be  read  "  easement,"  and  this 
appears  to  be  the  only  reading  which  is  at  once  sensible 
and  consistent  with  the  second  section ;  it  would,  there- 
fore, appear  only  reasonable  to  read  it  in  that  manner. 
Merely  to  reject  the  word  "convenient"  without  substi- 
tuting "easement,"  or  rather  the  words  "easement  or," 


any  rever- 
sion." 
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Chap.  II.     would  be  to  restrict  the  clause  to  rights  of  way,  water- 
-  - — '—-      course,  and  use  of  water,  which  could  hardly  have  been 
the  intention  of  the  legislature. 

"  Any  person  The  other  point  which  was  raised  in  the  case  of  Laird  v. 
Brigga  had  reference  to  the  meaning  of  the  last  clause  in 
the  section,  "  any  person  entitled  to  any  reversion  expectant 
on  the  determination"  of  any  term  of  life  or  years  exceed- 
ing three.  The  plaintiff  had  been  tenant  of  the  foreshore 
of  the  Manor  of  Minster,  in  Kent,  under  the  former 
Marquis  Couyngham,  Lord  of  the  Manor.  The  marquis 
had  an  estate  for  life,  and  died  in  1876,  being  succeeded 
(after  another  life  estate)  by  the  present  marquis.  The 
defendant  placed  bathing  machines  on  the  shore  in  connec- 
tion with  his  bathing  establishment  on  the  adjoining  land, 
and  claimed  a  prescriptive  right  to  do  so.  The  plaintiff 
replied  that  the  user  had  taken  place  during  the  life  estates 
of  the  two  preceding  marquises,  and  that  the  duration  of 
those  estates  must  be  excluded  from  the  computation  of 
the  prescriptive  periods.  The  question  was  whether  the 
expression  "  any  person  entitled  to  any  reversion  "  meant 
only  the  person  who  took  the  entirety  of  the  reversion,  or 
whether  it  included  any  person  who  took  any  estate  part 
of  the  reversion  :  for  instance,  a  person  who  was  tenant 
from  year  to  year  under  the  reversioner.  Fry,  J.,  decided 
that  the  latter  was  included  in  the  expression.  The  Court 
of  Appeal,  however,  decided  the  case  on  other  grounds, 
and  declined  to  give  any  opinion  on  the  meaning  of  the 
clause  under  consideration,  as  it  was  not  under  the  circum- 
stances necessary ;  and  expressly  declared  that  the  Court 
must  not  be  taken  to  agree  in  the  decision  of  Fry,  J.  The 
Master  of  the  Eolls,  however,  made  some  remarks  which 
have  an  important  bearing  on  the  interpretation  of  this 
section,  and,  indeed,  on  the  whole  Act ;  for  he  said  that 
the  whole  of  the  section  and  of  the  Act  is  of  a  strictly 
technical  character  from  beginning  to  end,  and  as  far  as 
he  could  see  technical  words  were  used  in  their  proper 
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teclinical  senses ;  that  tlie  nature  of  the  rights  defined,  and     Chap.  II. 
the  nature  of  the  remedies  given,  were  all  technical ;  and  '- — ! — 


prima  facie  it  appeared  to  him  that  the  rule  applied  that 
technical  words  must  have  their  technical  meaning  given 
them  unless  there  is  something  in  the  context  to  overrule 
them ;  and  with  regard  to  the  meaning  of  the  word  rever- 
sion, he  added,  that  a  reversion  in  law  is  not  a  remainder  Remainder 
(which  was  what  the  plaintiff  had  attempted  to  establish),  gi^^/» 
and  that  he  was  not  prepared  to  say  that  he  could  find 
anything  in  the  nature  of  the  case  or  in  the  context  which 
would  allow  him  to  alter  the  meaning  of  the  word  "  rever- 
sion "  so  as  to  make  it  include  a  remainder.  The  meaning 
of  the  word  "  reversion "  in  the  Act,  and  the  question 
whether  it  included  a  remainder,  were  again  directly  raised 
in  the  case  of  Si/mons  v.  Leaker  (s),  when  the  opinion  of 
Jessel,  M.  E,.,  was  confirmed,  and  it  was  decided  that  the 
technical  expressions  in  the  Act  must  receive  their  technical 
meaning,  and  that  meaning  only,  so  that  a  remainderman 
was  not  given  the  privilege  of  a  reversioner. 

The  seventh  and  eighth  sections  of  the  Act,  at  first  sight.  Intervention 
appear  to  be  at  variance  with  the  fourth :  in  the  latter  the  computation ' 
period  is  required  to  be  next  before  some  suit  or  action ;  of  period, 
but  if  a  disability,  life  estate  or  term  of  years  intervenes, 
and  the  time  dming  its  continuance  is  to  be  excluded  in 
computing  the  period,  it  may  happen  that  a  small  portion 
of  the  prescriptive  period  only  can  be  proved  to  have  been 
next  before  the  action.     This  difficulty  was  raised  in  the 
ease  of  Clayton  v.  Corhy  (f),  which  was  an  action  for  tres- 
pass, in  answer  to  which  a  prescriptive  right  to  dig  clay 
was  set  up  under  the  first  section  of  the  Act ;  the  repHca- 
tion  alleged  the  intervention  of  a  life  estate  in  the  servient 
tenement,  and  the  question  was  whether  evidence  of  user 
for  twenty-five  years  before  the  creation  of  the  life  estate, 
during  the  life  estate,  and  for  six  years  after  the  life  estate 

(s)  L.  E.,  15  Q.  B.  D.  629 ;  (0  2  Q.  B.  813  ;  11  L.  J., 

54  L.  J.,  a  B.  480.  Q.  B.  239. 
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Continuity  of 
period. 


Exclusion  of 
period  of 
disability. 


Distinctions 
and  mistakes 
in  sections  7 
and  8. 


continuously  down  to  the  commencement  of  the  action,  was 
sufficient  to  establish  the  right.  It  was  held  that  it  was, 
for  tliat  the  fourth  and  the  seventh  sections  ought  to  be 
read  together,  and  that  the  period  is  required  to  be  thirty 
years  next  before  action,  excluding,  in  the  computation  of 
those  thii-ty  years,  any  tenancy  for  life  ;  and  that  the 
setting  up  of  a  life  tenancy  obliges  a  claimant  to  show 
thirty  years'  enjoyment,  either  wholly  before  the  tenancy 
for  life,  if  it  be  still  subsisting  at  the  commencement  of  the 
suit,  or  partly  before  and  partly  after,  if  it  be  ended. 

Another  apparent  inconsistency  which  arises  from  the 
seventh  and  eighth  sections  of  the  Act  is  the  breach  in  the 
continuity  of  user,  to  which  reference  will  again  be  made, 
caused  by  the  exclusion  of  the  times  mentioned  in  those 
sections  from  the  computation  of  the  prescriptive  period. 
User,  not  only  to  satisfy  the  statute  but  also  for  prescrip- 
tion at  common  law,  must  be  continuous  ;  and  it  may  be 
urged  against  the  continuity  of  the  enjoyment,  that  if  a 
tenancy  for  life,  or  years,  or  a  period  of  disability  intervenes, 
the  time  dming  the  continuance  of  which  is  excluded  in 
the  computation,  the  enjoyment  ceases  to  be  continuous; 
but  this  is  not  so,  for  the  effect  of  the  seventh  and  eighth 
sections  is^not  to  unite  discontinuous  periods  of  enjoyment, 
but  to  extend  the  period  of  continuous  enjoyment  by  so 
long  a  time  as  the  tenancy  or  disability  continues  {ii). 

Curious  and  somewhat  remarkable  distinctions  are  drawn 
in  the  seventh  and  eighth  sections  of  the  Act,  the  reasons 
for  which  it  is  not  easy  to  see.  By  the  seventh  section 
the  time  during  which  any  person  otherwise  capable  of 
resisting  a  claim — that  is,  the  servient  owner — to  any 
of  the  matters  before  mentioned — that  is  to  say,  profits 
d  prendre  under  the  first  section,  or  to  any  way  or  other 
easement,  watercourse,  or  use  of  water  under  the  second 


(u)   Onley  v. 
Exch.  102. 


Gardiner,  4  M.  &  W.  496  ;  8  L.   J.,   N.   S., 
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Section — shall  have  been  under  one  of  the  disabilities  Chap.  11. 
there  mentioned  is  to  be  excluded  in  the  computation  ' 
of  the  thirty  years  for  a  profit  a  prendre,  or  the  twenty 
years  for  an  easement,  but  not  in  computing  the  inde- 
feasible periods — that  is,  the  sixty  or  the  forty  years. 
It  is  therefore  possible  that  the  longer  indefeasible  periods 
may  run  out  before  the  shorter  periods  named  in  the 
Act.  Thus,  a  person  on  conclusion  of  a  disability  may 
be  entitled  to  resist  an  easement  on  the  ground  that  the 
twenty-year  period  has  not  run,  but  may  be  defeated  on 
the  ground  that  the  longer  period  of  forty  years  has  run. 
The  second  curious  distinction  made  is  that,  though  under 
the  seventh  section  the  periods  of  disability  are  only  to 
be  excluded  in  the  computation  of  the  shorter  periods, 
and  not  of  the  indefeasible  periods,  the  reverse  is  the 
case  under  the  eighth  section.  The  third  distinction  is 
that,  though  terms  of  life  and  years  are  to  be  excluded 
in  the  computation  of  the  indefeasible  period  for  ways 
and  other  easements,  ■watercourses,  and  use  of  water,  they 
are  not  to  be  excluded  in  the  computation  of  the  inde- 
feasible periods  appointed  for  profits  a  pre>idre  and  the 
solitary  easement  of  light.  In  addition  to  this,  there  is 
a  curious  inconsistency  in  the  two  sections.  The  seventh 
section  says,  among  other  things,  that  the  time  durino- 
which  the  servient  owner  shall  have  been  tenant  for  life 
shall  be  excluded  in  the  computation  of  all  the  periods 
mentioned  in  the  Act,  except  those  appointed  for  acquisi- 
tion of  absolute  and  indefeasible  titles,  including  of  course 
the  forty  years  appointed  in  the  ease  of  ways,  water- 
courses, and  use  of  water;  yet  the  eighth  section  says 
exactly  the  contrary,  and  that  terms  of  life  are  to  be 
excluded  in  the  case  of  the  forty  years  appointed  for  the 
acquisition  of  indefeasible  rights  under  the  second  section. 
These  remarkable  distinctions,  and  this  curious  (appa- 
rent) mistake,  do  not  seem  to  have  ever  been^noticed  in  the 
Courts.  The  legislature  had  of  course  the  power  to  make 
any  distinction  it  pleased,  and  it  is  not  necessary  for  the 
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Courts  to  assign  a  reason  for  tliem ;  but  the  difficulty 
about  the  exchision  of  the  life  estate  may,  and  in  all 
probability  will,  be  raised  some  day  in  the  course  of  liti- 
gation. It  is  curious,  if  this  Act  was  so  technically  and 
carefully  drawn  as  the  late  Master  of  the  Eolls  seemed  to 
think  (.r),  that  this  and  the  other  apparent  mistake,  as  to 
the  word  "  convenient,"  and  these  remarkable  distinctions, 
should  be  found  in  it. 


Exclusion  of 
terms  for  life 
and  years, 
under  sec- 
tion 8,  -when 
computing 
periods  of 
forty  years. 


Some  doubt  arose,  in  consequence  of  the  decision  in 
Bright  V.  Walker  (//),  whether  terms  for  life  and  for  years 
ought  not  to  be  excluded  under  the  eighth  section  of  the 
Act  in  the  computation  of  periods  of  twenty  as  well  as 
of  forty  years,  although  the  period  of  forty  years  is  alone 
mentioned  in  that  section  of  the  Act.  The  passage  which 
gave  rise  to  this  doubt  is  in  the  judgment  of  Parke,  B. 
After  quoting  the  section,  he  said :  "  It  is  quite  certain 
that  an  enjoj-ment  of  forty  years  instead  of  twenty,  under 
the  circumstances  of  this  case,  would  have  given  no  title 
against  the  bishop,  as  he  might  dispute  the  right  at  any 
time  within  three  years  after  the  expii-ation  of  the  lease ; 
and  if  the  lease  for  life  be  excluded  from  the  longer  period 
as  against  the  bishoj^,  it  certainly  must  from  the  shorter." 
The  point  was  fully  argued,  however,  in  the  subsequent 
case  of  Palk  v.  Skinner  (z),  when  it  was  determined  that 
the  express  mention  of  forty  years  excludes  the  twenty 
years'  enjoyment,  and  shows  that  the  section  is  only 
applicable  to  the  period  of  forty  years.  Of  the  case  of 
Brigltt  V.  Walker  it  was  said  by  Lord  Campbell,  C.  J., 
that  when  properly  examined  it  appears  that  the  Court 
of  Exchequer  was  not  required  to  give  any  opinion  upon 
the  effect  of  the  eighth  section,  and  that  it  was  quite  clear 
in  that  case  that  the  right  set  up  was  negatived  under  the 


(ar)  Laird  v.  Briygs,  L.  E., 
19  Ch.  D.  p.  34. 

(y)  1  C,  M.  &  E.  211;  3 


L.  J.,  N.  S.,  Exch.  250. 

(;:)   18  Q.  B.  568;  22  L.  J., 
Q.  B.  27. 
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seventh  section,  and  that  that  was  the  ratio  decidendi  upon     Chap.  II. 
which  the  Court  proceeded.  ^^  '    ' 


The  above  are  the  special  rules  of  the  Prescription  Act  The  character 
as  to  the  duration  of  user  required  for  the  acquisition  of  the  same  at 
easements  under  the  Act  and  the  mode  of  computing  the  common  law 

^  "       _      and  under  the 

periods  there  mentioned ;  hut  it  must  always  be  borne  in  statute. 
mind  that  the  purpose  of  the  Act  was  merely  to  shorten 
the  periods  of  enjoyment  required  for  the  acquisition  of 
easements  in  certain  cases  ;  it  was  not  the  intention  of  the 
legislatui'e  to  alter  the  character  of  prescriptive  user,  and 
the  same  characteristics  are  required  for  the  user  that  an 
easement  may  be  acquired  under  the  Act  as  for  the  user 
by  which  an  easement  can  be  acquired  by  prescription  at 
common  law.  The  Act,  moreover,  expressly  declares  in 
the  second  section  that  all  claims  to  easements  made  there- 
under may  be  defeated  in  any  way  (except  by  showing 
that  the  easement  was  first  enjoyed  at  some  time  prior  to 
the  periods  therein  mentioned)  by  which  the  same  would 
have  been  liable  to  be  defeated  at  common  law.  It  there- 
fore becomes  essential  to  inquire  what  are  the  requisite 
characteristics  for  the  user  that  an  easement  may  be 
acquired  by  prescription  at  common  law,  and  to  ascertain 
by  what  means  prescriptive  titles  may  be  defeated  other- 
wise than  by  showing  the  commencement  of  the  user. 

No  easement  can  be  acquired  by  prescription  if  it  would  ^o  prescrip- 
be  inconsistent  with  an  actual  and  existing  grant  made  by  ance  with  a 
the  same  person  from  whom  a  grant  would  have  to  be  o^ant. 
presumed  to  support  the  prescriptive  right  or   his   pre- 
decessor in  title  of  the  servient  estate.     This  proposition 
scarcely  needs  demonstration,  for  it  is  plain   that  if   a 
man  grants  a  right  he  cannot  nullify  or  curtail  that  grant 
by  another,  and  therefore  no  such  adverse  grant  can  be 
presumed.    A  case,  however,  came  before  the  Privy  Council 
on  appeal  from  the  Isle  of  Man  which  seems  to  be  some- 
what at  variance  with  this  principle,  and  it  is,  therefore, 

G.  Q 
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Chap.  II.  deserving  of  notice.  It  appeared  that  in  1761  the  re- 
■  '^^^  '  '  spondent's  predecessors  in  title  bought  of  the  appellant's 
predecessors  some  land  on  which  they  were  to  erect  "  a  mill 
or  otherwise  an  instrument  wherewith  to  plate  iron,  and 
likewise  a  smithy,"  and  the  appellant's  predecessors  in  title 
who  retained  the  adjoining  land,  engaged  to  keep  the 
water  of  a  watercourse  in  the  retained  land  "  continuing 
to  the  dam  that  was  then  intended  to  be  made  at  the  upper 
end  of  the  land  for  the  use  of  the  plating  mill,"  so  that  it 
was  contended  that  the  intention  was  only  to  supply  the 
water  for  the  purposes  of  the  mill  while  used  as  a  plating 
mill  and  the  smithy.  In  process  of  time  the  mill  was 
altered,  and  the  water  was  used  for  various  and  varying 
purposes,  and  at  length  for  forty  years  and  down  to  1838 
for  a  brewery.  From  that  date  till  1849,  when  the  bank 
confining  the  water  in  its  com-se  broke  down,  no  use  was 
made  of  the  stream,  though  it  still  flowed  to  the  old  spot. 
On  the  bank  breaking  down,  the  respondent  entered  the 
appellant's  land  and  repaired  it,  when  the  appellant,  op- 
posing the  respondent's  claim  of  right,  broke  down  the 
repaired  bank  again.  The  deed  of  1761  was  produced  to 
show  that  the  right  was  limited  by  the  grant  to  user  for  a 
plating  mill  and  smithy  only.  The  Privy  Council,  how- 
ever, thought  that,  whatever  might  have  been  originally 
intended,  the  user  that  had  taken  place  for  such  a  great 
length  of  time  in  applying  the  water  was  sufficient,  under 
the  law  of  the  Isle  of  JVfan,  to  give  the  respondent  a  pre- 
scriptive right ;  and  it  was  said  that  it  must  be  admitted 
that  there  had  been  plenty  of  opportunity  for  the  appellant 
to  interfere  and  restrict  the  right,  if  any  such  right  of 
restriction  existed.  It  was  quite  clear  that  if  the  grantor 
had  restricted  the  right  of  the  use  of  the  water  to  a  par- 
ticular purpose  only,  and  the  grantee  had  used  it  for  other 
purposes  than  those  mentioned  in  the  grant,  and  the  grantor 
had  stopped  the  water  from  flowing  there  at  all,  he  would 
have  been  justified  ;  but  as  he  chose  to  lie  by  for  fifty 
years  it  was  then  too  late  for  him  to  say  that  the  right 
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had  not  been  acquired  (a).     It  may  be  said  to  this  decision     Chap.  II. 

that  the  right  claimed  to  have  been  acquired  by  prescrip-  L_L 

tion  was  not  adverse  to,  but  rather  an  enlargement  upon, 
the  right  originally  granted  by  the  deed,  and  therefore 
that  it  was  not  adverse  to  the  grant ;  and  this  apparently 
is  so,  the  right  granted  being  to  use  the  water  for  a  plating 
mill,  and  the  right  claimed  being  to  use  it  for  all  purposes ; 
but  it  is  clear  from  the  judgment  that  the  Privy  Council 
did  not  decide  the  case  upon  that  ground,  but  simply  upon 
the  ground  that  as  the  grantor  did  not  choose  to  keep  the 
user  within  the  limits  of  the  grant,  the  grant  would  not 
by  itself  prevent  an  enlarged  or  an  adverse  right  being 
acquired  by  prescription. 

As  no  easement  can  be  acquired  by  prescription  if  it  Noprescrip- 

■^  1  1         •  7"-  i    *^°°-  ^*  van- 

would  be  inconsistent  with  an  actual  and  existmg  grant  ance  with  a 

made  by  the  presumed  grantor  of  the  prescriptive  right,  so  J^J^J^^*^^® 

neither  can  an  easement  be  acquired  by  prescription  if  it 

would  be  at  variance  with  another  existing  prescriptive 

right.     The  reason  for  this  is  similar  to  the  reason  for  the 

former  proposition.     To   support   a  prescriptive  right  a 

grant  must  be  presumed,  but  as  a  man  cannot  make  a 

grant  in  derogation  of  another  grant  abeady  made  by 

him,   so   a  grant  cannot   be   presumed  in  derogation  of 

another  presumed  grant.     A  different  reason  was  given  in 

AldrccVs  case  for  this,  but  however  good  that  may  have 

been,  the   other   is   suflScient.     In  AldrecVs  case{h),   the 

Court  of  King's  Bench  determined  that  "when  a  man 

has  a  lawful  easement  or  profit  by  prescription  from  time 

whereof,  &c.,  another  custom  which  is   also  from   time 

(a)    Toh'n     v.     Stoicell,     9  Pennjn    v.    Best,     48    L.    J., 

Moore,  P.  C.  71.     A  similar  Exch.  103. 
principle,  relative   to   a  -^xe-  {b)    9    Coke's     Eep.     58. 

scriptive  right  to  a  market,  if  Spoone)'    v.    Doy,    Cro.    Car. 

not  at  variance  with,  certainly  432.      3Iurgatroi(l    v.     Law, 

not   in   conformity   with,    an  Carth.    116.       Wijnstanley   v. 

ancient  charter,  was  involved  Lee,  2  Sw.  333. 
in  the  case  of  The  Mayor  of 

q2 
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Chap.  II.  whereof,  &c.,  can't  take  it  away,  for  the  one  custom  is  as 
'  ancient  as  the  other  ;  as  if  one  had  a  way  over  the  land  of 
A.  to  his  freehold  by  prescription  from  time  whereof,  &c., 
A.  can't  allege  a  prescription  or  custom  to  stop  the  said 
way."  It  has  already  been  pointed  out,  however,  that  an 
easement  of  an  inconsistent  character  may  be  acquired 
subordinate  to  an  easement  already  existing. 

Prescription         An  easement  at  variance  with  a  natural  right  can  be 

vanance^with  ^.cquired  by  prescription,  for  a   natural   right   does   not 

a  natural         originate  from  a  grant,  and  in  this  particular  consists  one 

°    '  of  the  points  of  distinction  between  natural  rights  and 

easements ;  but  in  order  that  an  easement  at  variance  with 

the  natural  rights  of  another  person  may  be  acquired  by 

prescription,  the  user  by  which  it  is  acquired  must  have 

affected  the  use  the  other  has  made  of  his  natural  rights, 

or  his  power  to  use  them ;  for  in  the  absence  of  this  no 

presumption  of  a  grant  of  the  right  can  be  implied  (c) . 

Prescription  Whether  an  easement  is  capable  of  being  acquired  by 
whena^<^Kint  prescription  depends  in  every  case,  except  rights  to  light 
can  be  pre-  ^^^^  other  easements  declared  by  the  Act  to  be  absolute 
and  indefeasible,  upon  the  possibility  of  presuming  or 
implying  a  grant,  for  it  must  always  be  remembered  that 
title  by  prescription  is  founded  upon  the  presumption  of 
a  grant  having  been  originally  made  by  the  owner  of  the 
servient  to  the  owner  of  the  dominant  estate ;  if,  there- 
fore, it  is  shown  that  at  the  time  when  such  a  grant  must 
be  presumed  to  have  been  made  in  order  that  the  claim 
may  be  supported,  the  grant  from  any  cause  could  not 
have  been  made,  no  presumption  of  the  kind  can  arise,  and 
the  claim  will  be  defeated.  There  are  a  variety  of  ways 
by  which  this  presumption  can  be  rebutted,  and  these 
will  now  be  considered  in  succession.  It  has  already  been 
observed  that  the  Prescription  Act,  owing  to  the  peculiar 

(c)  Sampson  v.  Hoddinotf,   1  C.  B.,  N.  S.  p.  611 ;  26  L.  J., 
C. P.  148. 
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form  of  the  third  section,  introduced  an  exception  to  the     Chap,  II. 


Sect.  1. 


general  rule  in  cases  of  rights  to  light  claimed  by  prescrip- 
tion, and  that  that  section  had  the  effect  of  abolishing 
claims  to  light  by  prescription  at  common  law.  In  addi- 
tion to  this  it  had  the  effect  of  removing  the  necessity  for 
presuming  a  grant  to  support  claims  to  rights  to  light  by 
prescription  under  the  Act,  as  explained  in  Tapling  v. 
Jones  [d),  in  the  House  of  Lords,  in  which  it  was  deter- 
mined that  the  right  to  light  since  the  statute  "  dej)ends 
upon  positive  enactment,  that  it  is  raoiiev  juris  positivi,  and 
does  not  require  and  therefore  ought  not  to  be  vested  on 
any  presumption  of  grant  or  fiction  of  a  licence  having 
been  obtained  from  the  adjoining  proprietor." 

The  curious  fiction  of  law  that  a  grant  is  to  be  presumed  Evidence  in 
to   have   been   made   wherever   there    has   been   user   of  grant  as  a 
sufficient  duration   to   found   a   prescriptive   right,  gives  ^^°** 
rise  to  the  question  whether  direct  evidence  may  be  given 
that  there  never  was  a  grant.     When  a  claim  is  made 
by  prescription  at  common  law  it  is  scarcely  conceivable 
that  evidence  of  this  kind  could  be  found,  for  the  user 
must  be  proved  to  have  continued  beyond  living  memory; 
but  when  the  claim  is  made  under  the  Prescription  Act 
it  must  frequently  be  easy  enough  to  bring  the  evidence 
of  living  persons  to  prove  that  there  never  was  a  grant. 
Whether  such  evidence  is  receivable  must  at  present  be 
considered  a   moot  point ;    but  as   the   same  arguments 

{(l)  11   H.  L.  C.  290;   34  understand     the    statute    to 

L.   J.,   C.  P.   342.      In  Lan-  have    made    any    difference. 

franchi  v.  Mackenzie  (L.  P.,  4  I   only   read    the    statute   as 

Eq.  421  ;  36  L.  J.,  Ch.  518),  meaning  this   (and  I  believe 

Malins,   y.-C,    said: — "Mr.  it    has     been     uniformlj^    so 

Glasse  has  referred  me  to  a  read),    that     there    was    no 

case  of  Tapling  v.  Jones,  and  absolute   period    theretofore, 

has  argued  that  it"  {i.e.,  the  but  now  the  period  is  fixed 

right  to  light)  "now  depends  at  twenty  j-ears."  .   .  .   "The 

not  on  the  common   law,    or  cases  since  that  statute  have 

the     ancient    principle,     but  proceeded     upon     the    same 

upon  the  statute.     I  do  not  principle  as  before,"  &c. 
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Chap.  II. 
Sect.  1. 


Easement 
must  have 
been  capable 
of  being 
lirranted. 


No  prescrip- 
tion adversely 
to  a  statute. 


appear  to  apply  to  this  question  as  to  the  question  of  the 
admissibility  of  such  evidence  when  the  claim  is  by  lost 
grant,  which  has  already  been  discussed  at  length,  it  is  not 
necessary  to  enter  upon  them  again  now,  but  the  reader 
is  referred  to  the  previous  pages  where  the  subject  is 
discussed  (c).  It  may,  however,  be  fairly  asked  if  the 
presumption  of  a  grant  may  be  rebutted  indirectly  in  the 
cases  now  to  be  noticed,  why  may  it  not  be  rebutted  directly 
by  any  person  who  can  say  positively  that  there  never 
was  such  a  grant  ? 

No  presimiption  of  a  grant  of  an  easement  claimed  by 
prescription  can  be  made  if  the  easement  is  of  such  a 
nature  that  it  was  incapable  of  being  the  subject  of  a 
grant ;  but  the  fact  that  the  grant  of  the  easement  would 
have  entirely  deprived  the  owner  of  the  servient  tenement 
of  all  the  benefit  of  his  land  is  not  material,  for  it  might 
still  have  been  granted  (/). 

A  grant  cannot  be  presumed  if  an  actual  grant  would 
have  been  void  by  reason  of  an  Act  of  Parliament  (j/). 
It  is  not,  however,  essential  for  this  purpose  that  the 
Act  should  prohibit  the  grant  or  the  easement  in  express 
terms ;  it  is  sufficient  to  prevent  the  acquisition  of  a  pre- 
scriptive right  that  the  grant  would  have  been  at  variance 
with  the  purpose  of  the  Act.  Thus,  in  the  case  of  T//e 
Rochdale  Canal  Co.  v.  RadcUfe  {/t),  a  canal  had  been  made 
under  the  provisions  of  certain  Acts  of  Parliament,  and 
power  was  given  to  all  millowners  within  a  certain  distance 
to  supply  their  engines  with  water  for  the  sole  purpose  of 


(e)  A}iie,  p.  161. 

{/)  Carlyon  v.  Lovering,  1 
H.  &  N.  784  ;  26  L.  J.,  Exch. 
251. 

(y)  Mill  V.  Commissioners 
of  the  New  Forest,  18  C.  B. 
60  ;  25  L.  J.,  C.  P.  212. 

(A)  18  Q.  B.  287  5  ^1  ^'  J-j 


Q.  B.  297.  Staffordshire  and 
Worcestershire  Canal  Com- 
pany V.  Birmingham  Canal 
Company,  L.  11.,  1  H.  L.  254  ; 
35  L.  J.,  Ch.  757.  The  Na- 
tional Guaranteed  Manure 
Company  v.  Donald,  4  H.  & 
N.  8;  28  L.  J.,  Exch.  185.. 
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condensing  steam,  the  water  after  use  to  be  returned  to     Chap.  IT. 

the  canal.     The  action  was  brought  for  taking  water  for  LJ 

other  purposes  than  condensing,  and  a  claim  of  right  to 
use  the  water  for  those  purposes  was  set  up  under  the 
Prescription  Act.  It  was  decided,  however,  that  the  claim 
could  not  be  allowed,  as  the  company  was  established  to 
make  a  canal  for  the  public  benefit,  and  when  it  was  made 
all  the  Queen's  subjects  were  to  have  the  right  of  using  it, 
paying  toll ;  that  it  became  a  turnpike  road,  which  could 
only  be  kept  in  repair  by  maintaining  in  it  the  quantity 
of  water  necessary  for  floating  barges  ;  that  the  prescrip- 
tive claim  was  a  claim  by  supposed  grant  to  take  more 
water  than  was  allowed  by  the  Act,  whatever  the  conse- 
quences might  be  to  the  navigation  ;  that  if  the  company 
had  actually  made  a  grant  of  the  water  in  the  terms  of 
the  plea,  such  a  grant  would  have  been  ultra  vires  and  bad, 
and  therefore  that  the  right  could  not  be  acquired  by 
prescription.  There  may  be  cases,  however,  in  which  a 
grant  limited,  so  as  not  to  be  at  variance  with  an  Act,  may 
be  presumed,  and  in  such  cases  a  limited  easement  may  be 
acquired  by  prescription. 

It  is  open  to  question  whether  the  fact  that  a  statute 
has  extinguished  certain  easements  at  a  particular  date 
will  or  will  not  prevent  the  acquisition  of  similar  ease- 
ments at  a  future  time  under  the  Prescription  Act,  unless 
the  statute  also  prohibited  future  grants  of  those  rights; 
for  it  may  be  said  that  in  the  absence  of  any  such  pro- 
hibition, there  is  no  reason  why  a  jury  may  not,  after 
the  full  period  of  user  required  by  the  Act,  presume  a 
grant  to  have  been  made  subsequently  to  the  statute  (/} ; 
but  when  it  is  considered  that  the  Act  was  passed  only  to 
shorten  the  time  for  prescription,  the  right  when  acquired 
must  still  be  presumed  to  have  existed  from  time  im- 


{i)   Camphell  v.    Wihon,   3       133.    Ilolden  v.  TUlcij,  1  F. 
East,  294.     Race  v.  Ward^   7      F.  650. 
E.  &  B.  384:  26  L.  J.,  Q.  B. 


resistin^r  user. 
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Chap.  II.     memorial,  wliich  it  could  not  have  done  on  account  of  tlie 
^^^'  ^'       statute  abolishing  such  easements. 

No  prescrip-  No  presimiption  of  a  grant  can  be  made,  and  therefore 
vSt  owner  HO  easement  can  be  acquired  by  prescription,  if  the  servient 
incapable  of  owner  has  been  incapable,  from  any  cause,  of  resisting  the 
user.  It  is  said  in  JVi/nsfaitki/  v.  Lee  {Ic),  that  the  Courts 
presume  a  grant  in  ordinary  cases  after  long  uninterrupted 
user,  because  they  presume  that  the  party  against  whom 
the  right  is  claimed  w^ould  not  have  abstained  from  pre- 
venting the  user,  knowing  that  twenty  years'  abstiuence 
would  extinguish  his  right  to  prevent,  unless  he  intended 
to  permit  the  enjoyment ;  if,  however,  the  servient  owner 
had  no  means  of  resistance,  it  is  clear  that  the  reason  for 
this  presumption  cannot  exist,  and  the  presumption  cannot 
be  made.  For  this  cause  user  over  the  servient  tenement 
while  it  is  leased  to  a  tenant,  dm^ing  which  time  the  land- 
lord is  incapable  of  resisting,  is  not  sufficient  to  raise  a 
presumption  of  grant  by  the  landlord  (/),  unless,  indeed, 
the  landlord,  with  notice  of  the  user,  has  renewed  the 
lease  without  taking  the  land  into  his  possession  and 
stopping  the  user,  or  without  insisting  on  resistance  by  the 
incoming  tenant  (w). 

So,  also,  if  the  easement  is  of  such  a  nature  that  the 
user  is  exercised  upon  land  not  the  property  of  the 
servient  owner,  and  the  servient  owner  has  no  means  of 
resisting  the  user,  no  presumption  of  a  grant  can  arise 
against  him  until  he  has  sustained  actual  injury,  and  has 
submitted  to  it  for  the  full  prescriptive  period.  In  the 
case  of  light  received  across  the  servient  tenement,  the 
servient  owner  has  the  means  of  resisting  enjoyment, 
although  the  enjoyment  is  actually  on  land  not  his  pro- 

(k)   2  Sw.  p.  340.  (m)  Bishop  v.  Springett,    1 

(/)  Winshipy.  Hudspeth,  \Q  L.  J.,  N.  S.,  K.  B.   13.     See 

Exch.  5  ;  23  L.  J.,  Exch.  268.  also   Poicers  v.   Bathurst,   49 

Baxter  v.  Tcnjlor,  4  B.  &  Ad.  L.  J.,  Ch.  294. 
72. 
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perty,  for  he  can  build  a  wall  or  other  obstacle  on  his     Chap.  II. 
own  ground,  and  this  is  the  course  he  is  bound  to  adopt  — ^I ! ! 


to  prevent  a  right  to  light  being  acquired.  There  are, 
however,  many  cases  in  which  the  servient  owner  cannot 
resist  the  user,  because  he  is  not  the  owner  of  the  soil 
where  the  user  is  enjoyed.  Thus,  in  Blachett  v.  Brad/ei/  (n), 
a  right  was  claimed  to  have  been  acquired  under  the 
Prescription  Act  of  working  mines  without  leaving  any 
support  for  the  surface  land ;  but  it  was  held  that  the 
right  could  not  be  so  gained,  inasmuch  as  no  act  had 
been  done  on  the  surface  land,  and  the  land- owner  could 
not  prevent  the  mine-owner  excavating  his  own  mines 
in  any  manner  he  pleased ;  so,  also,  in  the  case  of  Mnr- 
gatroid  v.  Robinson  (o),  it  was  held  that  a  practice  of 
placing  cinders  in  heaps  upon  land  abutting  on  a  stream, 
or  even  in  the  stream,  continued  for  twenty  years,  could 
not  be  set  up  as  a  defence  to  an  action  by  a  mill-owner 
lower  down  the  stream,  whose  mill  was  damaged  by  the 
cinders  floating  down,  unless  the  cinders  had  been  accus- 
tomed to  float  down,  and  similar  damage  had  been  sub- 
mitted to  for  the  whole  period  of  twenty  years.  So  in 
the  case  of  Sturges  \.  Bridgman  Qj),  in  which  it  appeared 
that  the  plaintiff,  who  was  a  physician,  had  recently  built 
a  consulting  room  at  the  back  of  his  house  where  he 
was  greatly  annoyed  by  noise  created  by  the  defendant, 
— it  was  held  that  the  plaintiff  had  not  lost  his  right  to 
sue  for  disturbance  by  any  prescriptive  right  of  the  defen- 
dant to  make  the  noise,  as  until  he  built  the  consulting 
room  and  the  noise  became  a  nuisance  he  had  no  means  of 
preventing  it  either  practically  or  by  action,  and  therefore 
no  prescriptive  right  had  been  acquired. 

The   doctrine   that   no   easement   can  be  acquired   by  Effect  of 

Angus  v. 
Dal  ton. 
(n)   1  B.  &  S.  940  ;  31  L.  J.,       3  Taunt.  99. 
Q.  B.  65.  {p)  L.  E.,  11   Ch.  D.  855; 

(o)  7  E.  &  B.  391  ;  26  L.  J.,      48  L.  J.,  Ch.  785. 
Q.  B.  233.     Cooper  v.  Barber, 
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Chap.  n.     prescription  if  the  servient  owner  has  been  incapable  of 
""     '    '       resisting  the  user,  received  a  violent  shock  from  the  case 


of  A)ir/i(.s  V.  Dalton  {q),  which  will  be  fully  discussed  when 
the  subject  of  acquisition  of  rights  to  support  is  under 
consideration.  The  case  related  exclusively  to  the  ease- 
ment of  support  for  a  building ;  and  the  principles  of  law 
laid  down  by  the  judges  were,  it  is  presumed,  not  intended 
to  apply  to  other  easements  :  all  further  remarks  on  the 
effect  of  this  case  are  therefore  for  the  present  deferred  (r). 
The  judges  in  all  the  Courts  were,  however,  so  far  from 
being  unanimous  that  it  is  doubtful,  even  assuming  that 
the  judgments  are  to  be  considered  of  general  application, 
if  the  principle  of  law  above  stated  is  to  be  considered 
altered. 

The  power  to  By  a  power  of  resisting  user  which  is  requisite  to  render 
by  reasonable^  ^"^  easement  capable  of  being  acquired  by  prescription, 
means.  ig  meant  not  a  power  of  resisting  only  by  great  outlay  of 

money,  or  by  the  employment  of  some  great  effort,  but  a 
power  of  resisting  by  reasonable  means.  Thus  in  Arkirright 
V.  GeU{ii),  Parke,  B.,  said,  while  delivering  the  judgment 
of  the  Com-t :  "  How  can  it  be  supposed  that  the  mine- 
owners  could  have  meant  to  burden  themselves  with  such 
a  servitude  so  destructive  to  their  interests ;  and  what 
is  there  to  raise  an  inference  of  such  an  intention  ?  The 
mine-owner  could  not  bring  any  action  against  the  person 
using  the  stream  of  water,  so  that  the  omission  to  bring 
an  action  could  afford  no  argument  in  favour  of  the  pre- 
sumption of  a  grant ;  nor  could  he  prevent  the  enjoyment 
of  that  stream  of  water  by  any  act  of  his,  except  by  at 
once  making  a  sough  at  a  lower  level,  and  thus  taking 
away  the  water  entirely, — a  course  so  expensive  and  in- 

{q)  L.  E.,  3  Q.  B.  D.  85  ;  740 ;  50  L.  J.,  Q.  B.  689. 
47L.  J.,  Q.  B.  163  :  OM  o/j/jecr/,  (r)  See  ;;os/,  sect.  2,  Sup- 

L.  E.,  4  Q.  B.  D.  162 ;  48  L.  port. 

J.,   Q.   B.   225:   in    House  of  (s)   5  M.  &  W.  203  ;  8  L.  J., 

Lords,   L.   E.,    6   App.  Cas.  N.  S.,  Exch.  201. 
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convenient  that  it  would  be  very  unreasonable,  and  a  Chap.  11. 
very  improper  extension  of  the  principle  applied  to  the  ''^^  '  ' 
case  of  lights,  to  infer  from  the  abstinence  from  such 
an  act  an  intention  to  grant  the  use  of  the  water  in 
jierpetuity  as  a  matter  of  right."  So,  also,  in  the  case 
of  Webb  V.  Bird  (f),  which  was  an  action  for  obstructing 
the  wind  accustomed  to  flow  to  a  windmill,  the  Court  of 
Exchequer  Chamber  said :  "  "We  think,  in  accordance 
with  the  judgment  of  the  Court  of  Common  Pleas,  and 
the  judgment  in  CJiaseinore  v.  Richards,  that  the  pre- 
sumption of  a  grant  from  long- continued  enjoyment  only 
arises  where  the  person  against  whom  the  right  is  claimed 
might  have  interrupted  or  prevented  the  exercise  of  the 
subject  of  the  supposed  grant.  As  was  observed  by  Lord 
Wensleydale,  it  was  going  very  far  to  say  that  a  man  must 
go  to  the  expense  of  putting  up  a  screen  to  window-lights 
to  prevent  a  right  being  gained  by  twenty  years'  enjoy- 
ment. But  in  that  case  the  right  claimed,  whieli  was  the 
percolating  of  water  underground,  went  far  beyond  the 
case  of  a  window.  In  the  present  case  it  would  be  prac- 
tically so  difficult,  even  if  not  absolutely  impossible,  to 
interfere  with  or  prevent  the  exercise  of  the  right  claimed, 
subject  as  it  must  be  to  so  much  variation  and  uncertainty, 
as  pointed  out  in  the  judgment  of  the  Coiu't  below.  And 
we  think  it  clear  that  no  presumption  of  a  grant,  or  ease- 
ment in  the  nature  of  a  grant,  can  be  raised  from  the 
non-interruption  of  the  exercise  of  what  is  called  a  right 
by  the  person  against  whom  it  is  claimed,  as  a  non- 
interruption  by  one  who  might  prevent  or  interrupt  it." 

That  the  power  to  resist  must  be  a  power  to  resist  in 
some  reasonable  manner,  or  by  some  reasonable  means, 
was  also  affirmed  in  the  case  of  Angus  v.  Dalton,  above 
referred  to ;  and  this  principle  is  so  indisputable  that  those 
judges  who  felt  bound  to  uphold  the  power  of  acquiring 

(0  13  C.  B.,  N.  S.  268  ;  31  helow,  10  C.  B.,  N.  S.  268  :  30 
L.  J.,  C.  P.  335  :  in  the  Court      L.  J.,  C.  P.  384. 


236:  ACQUISITION  OF  EASEMENTS. 

Chap.  II.  rights  to  support  by  prescription,  even  in  cases  where 
''^^  '  '  there  is  no  reasonable  means  of  resisting  the  enjoyment 
of  support  by  a  neighbour,  were  obliged  to  fall  back  upon 
the  resource  of  saying  that  the  right  must  now  be  deemed 
to  be  given  by  the  law  after  twenty  years'  enjoyment  by 
an  absolute  rule  apart  from  all  principle  of  presumption  of 
a  grant  (h). 

Incapacity  of        A  presumption  of  a  grant  cannot  arise,  and  consequently 
owner  to  ^^1   easement  cannot  be  acquired  by  prescription,  unless 

make  a  grant,  the  servient  owner  was,  at  some  time  suitable  for  prescrip- 
tive user,  capable  of  making  a  grant.  Incapacity  to  make 
a  grant  may  be  either  legal  or  physical,  but  in  either  case 
proof  of  such  incapacity  will  rebut  a  presumption  which 
might  otherwise  arise  that  such  a  grant  was  made.  Lord 
Ellenborough,  C.  J.,  has  said  that  the  foundation  of  pre- 
suming a  grant  against  any  party  is,  that  the  exercise  of 
the  adverse  right  on  which  such  presumption  is  founded  was 
against  the  party  capable  of  making  a  grant  (.r) .  For  this 
reason  it  was  held  that  no  easement  could  be  acquired  in 
certain  glebe  land,  for  that  the  rector  was  a  mere  tenant 
for  life,  and  had  no  power  to  make  a  grant  capable  of 
binding  the  land  in  the  hands  of  his  successors  (//)  ;  and 
for  the  same  cause  an  easement  cannot  be  acc[uired  by 
prescription  against  a  corporation  established  for  a  par- 
ticular purpose  if  a  grant  of  the  easement  would  have  been 
inconsistent  with  the  purpose  for  which  the  corporation 
was  embodied,  for  any  grant  of  such  a  right  would  be 
^(Itra  vires,  and  void  (~) . 

(«)    See    particularly    the  212. 
opinion    of  i'ly,   J.,   and  the  (?/)  Barker   v.    Richardson, 

judgment  of   Lord  Penzance  4  B.  &  Aid.  579.      Winship  v. 

in  the  House  of  Lords,  L.  E.,  Hudspeth,     10  Exch.    5  ;    23 

6  App.   Cas.   740  ;  50   L.   J.,  L.  J.,  Exch.  269.     Sutto7i  v. 

Q.  B.  689.  Lord  Montfort,  4  Sim.  559. 

{x)   Daniel    v.     North,     11  (::)     National     Guaranteed 

East,  p.   373.     Mill  v.    Com-  Mamire   Company  v.  Donald, 

missio7icrs  of  the  Neiv  Forest,  4  H.  &  N.  8  ;  28  L.  J.,  Exch. 

18  C.  B.  60;  25  L.  J.,  0.  P.  185.      See   also   Mulliner  v. 
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Neither  can  an  easement  be  acquired  by  prescription     Chap.  II. 
unless  the  dominant  owner  has  been  capable  of  taking  the 


ight  by  grant.    This  rule  is  founded  on  the  same  principle  as  Incapacity  of 
the  last, — that  if  from  any  cause  a  grant  could  not  in  reality  owner  to  take 
have  been  made,  no  presumption  of  such  a  grant  can  arise.    ^'  S^^^^- 
On  this  ground  it  has  been  held  that  variable  bodies  of 
persons,  such  as  inhabitants  of  a  village  or  parishioners  of 
a  parish,  are  incapable  of  prescribing  for  any  right ;  they 
can  only  claim  by  custom  {a).     So  also  the  public  cannot 
acquire  a  right  of  way  by  prescription,  but  must  take  by 
dedication.     Corporations,    however,    may  prescribe   in  a 
gne-estsite  (b)  ;  but  if  a  company  is  incorporated  for  a  par- 
ticular purpose,  it  cannot  accept  a  grant  of  an  easement 
for  a  different  purpose,  and  consequently  cannot  acquire  a 
right  by  prescription  if  the  title  thereto  is  founded  upon  a 
presumption  of  such  a  grant  (c). 

In  those  cases  in  which  incapacity  to  make  or  to  take  Date  of  inca- 
by  grant  is  given  in  evidence  to  rebut  the  presumption  of  order  to 
a  grant,  and  so  to  defeat  prescriiition,  a  question  may  arise  ^^^^^^,  P^e- 

,.  ,.,.  .  ,  .  scription. 

as  to  the  time  at  which  incapacity  must  be  proved  m  order  to 
have  the  desired  effect,  for  incapacity  may  exist  at  one  time 
and  not  at  another.  The  incapacity  will  have  this  effect, 
it  is  presumed,  only  if  it  exists  at  the  time  at  which  it 

Midland    Raihcaij    Company,  eating. 

L.  E.,  11  Ch.  D.  611  ;  48  L.  J.,  («)  Gateward's  case,  6  Coke, 

Ch.  258,  which  was  a  case  of  60.     Foxall  v.  Venables,  Cro. 

actual  grant  ultra  vires,  and  Eliz.  180.    Moimsey  v.  Ismay, 

The     Grand    Junction    Canal  3   H.   &  C.    486  ;    34    L.    J., 

Company  v.  Petty,   b1   L.  J.,  Exch.  52.  Constable  v.  Nichol- 

Q.  B.  413  :  on  appeal,  L.  E.,  son,   14  C.  B.,  N.  S.  230  ;  32 

21  Q.  B.  D.  273 ;   57  L.  J.,  Q.  L.  J.,  C.  P.  240.    Lord  Rivers 

B.  572,  a  case  of  dedication  v.  Adams,  L.  E.,  3  Exch.  D. 

of  a  public  way  by  a  canal  361  ;  48  L.  J.,  Exch.  47. 

company,  the  question  being  [b)  Slackman  v.  West,  Cro. 

whether      such      dedication,  Jac.  673. 

proved    by   long    user,  of    a  (c)    National     Guaranteed 

way  along  a  towing-path  was  Manure   Company  v.  Donald, 

ultra  vires,  and  the  company  4  H.  »&  N.  8. 
therefore  incapable  of  dedi- 
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Chap.  II.      is  necefsaiy  to  presume  the  grant  to  have  heen  executed. 

'  If  an  easement  is  claimed  by  prescription  at  common  law, 

which  requires  immemorial  user,  it  is  difficult  to  see  how 
any  evidence  of  incapacity,  unless  perpetual,  can  have  the 
desired  effect,  for  proof  of  user  for  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary  does  not  raise  a  pre- 
sumption of  the  making  of  a  grant  at  any  particular  date, 
but  simply  that  there  was  an  ancient  grant.  Proof  of  inca- 
pacity at  any  particular  time  cannot  rebut  that  presumption, 
as  the  grant  may  have  been  made  long  before  the  incapacity 
commenced ;  but  if  the  incapacity  be  of  such  a  character 
that  it  must  have  continued  from  the  earliest  times,  doubt- 
less it  would  be  sufficient  to  rebut  the  presumption  of  the 
grant.  If,  on  the  other  hand,  the  easement  is  claimed 
under  the  Prescription  Act,  it  will  be  sufficient  to  rebut 
the  presumption  of  a  grant  to  prove  incapacity  at  the  com- 
mencement of  the  user  and  up  to  the  twenty  years  before 
action  ;  and  this  indeed  will  be  necessary,  as  although  the 
incapacity  might  have  prevented  a  grant  being  made  when 
the  user  began,  it  might  have  been  removed  and  a  grant 
made  before  the  prescriptive  period  commenced ;  and,  on 
the  other  hand,  although  there  might  have  been  an  inca- 
pacity twenty  years  before  action,  a  grant  might  possibly 
have  been  made  at  an  earlier  date  to  which  user  can  be 
proved.  As  an  illustration,  a  company  cannot  grant  an 
easement  if  it  would  be  ultm  vires  to  grant  it :  if  therefore 
such  an  easement  were  first  used  while  the  servient  tene- 
ment was  held  by  the  company,  no  presumption  of  grant 
at  that  time  could  arise ;  but  if  the  company  afterwards 
ceased  to  hold  the  land,  it  would  be  necessary,  in  order  to 
rebut  the  presumption  of  a  grant,  to  prove,  not  only  the 
incapacity  of  tlie  company  when  the  user  began,  but  also  of 
the  subsequent  holders  up  to  twenty  years  before  the  action, 
as  the  grant  might  have  been  made  after  the  incapacity 
ceased  and  yet  in  time  for  prescription. 

Ignorance  of        No  easement  can  be  acquired  by  prescription  if  the  ser- 

user. 
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vient  owner  is  ignorant  of  the  user,  for  if  he  is  ignorant  no     Chap.  IT. 

grant  can  be  presumed  to  have  been  made  by  him  (d).  ' 

That  a  person  has  notice  of  a  fact  is  fi-equently  a  difficult 
thing  to  prove,  and  this  is  more  commonly  the  case  when 
the  person  whose  knowledge  is  to  be  proved  had  no  interest 
in  the  existence  of  the  fact ;  but  still  more  difficult  is  it  to 
prove  knowledge  if  it  is  against  his  interest  that  it  should 
be  proved.  It  is  against  the  interest  of  the  servient  owner 
that  his  knowledge  of  user  of  an  easement  during  the 
period  of  prescription  should  be  proved,  and  it  is  conse- 
quently in  some  cases  very  difficult  to  establish  a  right  to 
an  easement  claimed  by  prescription.  Sometimes,  however, 
knowledge  may  be  presumed  by  reason  of  surrounding  cii'- 
cumstances :  thus,  in  the  case  of  Gra//  v.  Bond  (e) ,  Dallas, 
C.  J.,  said  :  "  I  agree  with  the  argument  which  has  been 
urged  on  the  part  of  the  defendants,  that  mere  lapse  of 
time  will  not  of  itseK  raise  against  the  owner  the  presump- 
tion of  a  grant.  When  lapse  of  time  is  said  to  afford  such 
a  presumption,  the  inference  is  also  drawn  from  accom- 
panying facts ;  and  here,  where  there  is  no  du-ect  evidence 
whether  or  not  the  owner  of  the  land  had  any  knowledge 
of  what  passed,  the  inference  to  be  drawn  must,  in  a  peculiar 
degree,  depend  on  the  nature  of  the  accompanying  facts;  and 
the  presumption  in  favour  of  a  grant  will  be  more  or  less 
probable,  as  it  may  be  more  or  less  probable  that  those  facts 
could  not  have  existed  without  the  consent  of  the  owner  of 
the  land."  Doubtless,  if  the  servient  owner  is  living  near 
the  locus  in  quo,  and  has  frequently  been  on  the  property,  a 
presumption  would  naturally  arise  that  he  knew  of  the  user, 
and  the  onus  would  certainly  be  on  him  to  prove  that  he 
was  ignorant  of  it ;  and  presumption  of  knowledge  would 
be  vastly  greater  in  the  case  of  a  continuous  easement  than 
in  the  case  of  an  intermittent  or  discontinuous  one,  as  in  the 

{d)  Daniel    v.     North,     11       Esch.  101. 
East,  370.  Partridge  v.  Scott,  (e)  2  B.  &  B.  p.  671. 

3M.  &W.220;7L.J.,  N.S., 
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Chap.  II.     latter  case  the  servient  owner  may  happen  only  to  have 


Sect.  1 


been  on  the  spot  when  the  user  has  not  been  exercised. 


Permanence  No  prescriptive  right  can  be  acquired  unless  the  domi- 
necessary.  na^t  q^^^  servient  tenements,  and  also  the  subject  of  the 
easement,  are  permanent  in  their  character,  for  no  grant 
can  be  presumed  if  either  the  dominant  or  servient  tene- 
ment is  erected  or  exists  merely  for  a  temporary  purpose, 
or  if  the  subject  of  the  easement  is  intended  to  last  but  for 
a  short  time.  There  are  various  authorities  in  support  of 
this  proposition — as,  for  instance,  the  case  of  Maberiei/  v. 
Boicaon  (_/'),  which  was  an  action  for  obstructing  light  from 
the  window  of  a  workshop.  The  shop  was  not  fixed  to  the 
freehold,  but  was  built  upon  posts  fastened  into  stone  plinths, 
which  in  their  tiu-n  rested  upon  some  slight  brickwork : 
the  judgment  was  that  no  right  to  light  had  been  acquired 
even  by  thirty  years'  enjoyment,  for  that  the  building  was 
not  attached  to  the  freehold,  but  was  a  mere  contrivance 
for  temporary  purposes,  which  would  not  pass  with  the 
inheritance,  and  that  owing  to  its  temporary  character  it 
was  impossible  to  infer  the  consent  of  the  owners  or 
occupiers  of  the  adjoining  land.  There  are  several  cases 
relating  to  watercourses  to  the  same  effect,  particularly 
Arkivright  v.  Gell  {g),  in  which  it  was  decided  that  no  right 
can  be  acquired  by  prescription  to  the  flow  of  water  against 
the  originator  of  an  artificial  stream  created  manifestly  for 
a  temporary  purpose — as,  for  instance,  the  drainage  of 
mines,  which  may,  and  probably  will,  be  discontinued 
when  the  working  of  the  mine  ceases,  for  that  a  user  for 
twenty  years,  or  a  longer  time,  would  afford  no  presimip- 
tion  of  a  grant  of  right  to  the  water  in  perpetuity. 

(/)  5L.  J.,K.  B.  261  :  this  305.      Mason    v.   Shrewsbury 

case  was  decided  before  the  atul  Hereford  Railway    Com- 

passing   of    the   Prescription  pa'iy^  L-  li-,  6  Q.  B.  578  ;  40 

Act.  L.  J.,  Q.  B.  293.     Greatrex  v. 

(^)  5  M.  &  AV.  203  ;  8  L.  J.,  Hay  ward,    8  Exch.    291;    22 

N.  S.  201.     Woody.  JVaud,  3  L.  J.,  Exch.  137. 
Exch.   748  ;  18  L.  J.,  Exch. 
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Unless  the  user  is  of  such  a  character  that  a  valid  title     Chap,  II. 
may  be  acquired  against  all  persons,  it  is  not  capable  of 


founding  a  prescriptive  title   against  any.     At  common  Prescriptive 
law  the  user  must  have  been  such  as  to  raise  a  presump-  give  title 
tion  of  a  grant  by  the  owner  in  fee  to  an  owner  in  fee,  and  ^g'-'i^i'^t  ^^ 

"  "^  _       _  '  persons, 

that,  of  com'se,  would  have  been  binding  on  the  tenants  of 

the  former,  and  all  persons  holding  under  him,  and  for  the 
benefit  of  the  tenants  of  the  grantee,  and  all  persons  deriv- 
ing an  interest  from  him  ;  but  it  may  be  thought  that  some 
change  was  effected  in  this  respect  by  the  Prescription 
Act,  which  enables  easements  to  be  claimed  and  acquired 
in  right  of  the  occupier  of  the  dominant  tenement  by  user 
for  a  limited  number  of  years  only :  this,  however,  is  not 
the  case,  for  though  user  need  now  be  proved  for  a  limited 
period  only,  yet  the  presumption  of  a  grant  is  thereby 
raised,  not  by  the  occupier  of  the  servient  tenement,  but 
by  the  owner  in  fee.  A  portion  of  the  judgment  of 
Parke,  B.,  in  the  case  of  Bright  v.  Walker  (A),  relates  to 
this  point :  the  question  was  whether  user  of  a  way  for 
twenty  years  over  land  belonging  to  the  Bishop  of  Wor- 
cester, in  the  possession  of  a  lessee  for  lives,  was  sufficient 
to  confer  a  right  to  the  way.  Parke,  B.,  said  :  "  The  im- 
portant question  is  whether  this  enjoyment,  as  it  cannot 
give  a  title  against  all  persons  having  estates  in  the  locus 
in  quo,  gives  a  title  as  against  the  lessee  and  the  defendants 
claiming  under  him,  or  not  at  all  ?  We  have  had  con- 
siderable difficulty  in  coming  to  a  conclusion  on  this  point, 
but  upon  the  fullest  consideration  we  think  that  no  title  at 
all  is  gained  by  a  user  which  does  not  give  a  valid  title 
against  all,  and  permanently  affect  the  see.  Before  the 
statute,  this  possession  would  indeed  have  been  evidence  to 
suj)port  a  plea  or  claim  by  a  non-existing  grant  from  the 
termor  in  the  locus  in  quo  to  the  termor  under  whom  the 

(A)  1  C,  M.  &  E.  p.  220.      See  post,  p.  249,  "  Pkesceip- 
Wiiiship     V.     Hudspeth,      10      tion  by  Tenants." 
Exch.  5  ;  23  L.  J.,  Exch.  268. 
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Chap.  n.  plaintiff  claims ;  tliough  such  a  claim  was  by  no  means  a 
•  '  matter  of  ordinary  occurrence,  and  in  practice  the  usual 
course  was  to  state  a  grant  by  an  owner  in  fee  to  an  owner 
in  fee.  But  since  the  statute,  such  a  qualified  right,  we 
think,  is  not  given  by  an  enjoyment  for  twenty  years. 
For  in  the  first  place  the  statute  is  '  for  the  shortening  the 
time  of  prescription ' ;  and  if  the  periods  mentioned  in  it 
are  to  be  deemed  new  times  of  prescription,  it  must  have 
been  intended  that  the  enjoyment  for  those  periods  should 
give  a  good  title  against  all,  for  titles  by  immemorial 
prescription  are  absolute  and  valid  against  all.  They  are 
such  as  absolutely  bind  the  fee  in  the  land.  And  in  the 
next  place  the  statute  nowhere  contains  any  intimation 
that  there  may  be  different  classes  of  rights,  qualified  and 
absolute — valid  as  to  some  persons,  and  invalid  as  to  others. 
From  hence  we  are  led  to  conclude  that  an  enjoyment  of 
twenty  years,  if  it  give  not  a  good  title  against  all,  gives 
no  good  title  at  all ;  and  as  it  is  clear  that  this  enjoyment, 
whilst  the  land  was  held  by  a  tenant  for  life,  cannot  affect 
the  reversion  in  the  bishop  now,  and  is  therefore  not  good 
as  against  every  one,  it  is  not  good  as  against  any  one,  and 
therefore  not  against  the  defendant." 

User  must  No  easement  can  be  acquired  by  prescription,  either  at 

"asof  rio-lit."  common  law  or  under  the  Prescription  Act,  unless  the 
user  or  enjoyment  has  been  "as  of  right."  "  In  order  to 
establish  a  right  of  way  and  to  bring  the  case  within  this 
section"  {i.e.,  the  second  section  of  the  Prescription  Act), 
"it  must  be  proved  that  the  claimant  has  enjoyed  it  for 
the  full  period  of  twenty  years,  and  that  he  has  done  so 
'  as  of  right,'  for  that  is  the  form  in  which,  by  section  5, 
such  a  claim  must  be  pleaded ;  and  the  like  evidence  would 
have  been  required  before  the  statute  to  prove  a  claim  by 
prescription  or  non-existing  grant"  (/).     This  being  so,  it 

(«■)  Bright  v.  Walker,  1  C,       p.  219,      Camphell  v.  Wilson, 
M.    &    E.,    per    Parke,    B.,      3  East,  294. 
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becomes  very  essential  to  understand  the  meaning  of  the     Chap.  11. 
phrase  "as  of  right,"  and  all  that  is  included  under  that         ^^^'  ^' 
expression.     It  must,  however,  in  the  first  place  be  stated 
that  this  rule  of  law,  on  account  of  the  peculiar  form  of 
the  tliii'd  section  of  the  Prescription  Act,  does  not  apply  to 
claims  to  right  to  light  {k) . 

It  will  be  observed  that  the  Prescription  Act  makes  use  Prescription 

.  .      Act- 

of  two  expressions  somewhat  similar,  though  different  in        \, 

n-ri  -,  t  m  1  T^  S6r  dS   01 

form.     In  the  second  section  it  says  that  no  way  or  other  right." 
easement  shall  be  defeated  as  therein  mentioned,  when  "Ciauning 
such  way  or  other  matter  shall  have  been  actually  enjoyed  tot" 
for  twenty  years,  by  any  person  claiming  right  thereto ; 
and  in  the  fifth  section,  which  relates  to  pleading,  it  says 
that  it  shall  be  sufficient  to  allege  the  enjoyment  of  the 
easement  claimed  as  of  right.     It  is  evident  that  the  Act 
intends  the  same  meaning  to  be  attached  to  each  of  these 
phrases  (l). 

These  expressions — enjoyment  "  as  of  right,"  and 
"  claiming  right  thereto  " — in  the  Act,  have  given  rise 
to  some  difiiculty ;  it  is  desirable  therefore  to  examine 
the  cases  in  which  the  meaning  has  been  discussed  and 
explained  at  some  length.  The  first  case  is  Bright  v.  Brjght  x. 
Walker  {m),  already  noticed,  which  was  argued  two  years 
after  the  Act  was  passed.  On  this  subject  it  was  said  by 
Parke,  B.,  when  delivering  the  judgment  of  the  Court  of 
Exchequer :  "In  order  to  establish  a  right  of  way  and 
to  bring  the  case  within  this  section,  it  must  be  proved 
that  the  claimant  has  enjoyed  it  for  the  full  period  of 
twenty  years,  and  that  he  has  done  so  '  as  of  right,'  for 
that  is  the  form  in  which,  by  section  5,  such  a  claim 
must  be  pleaded ;  and  the  like  evidence  would  have  been 

{k)  See   2^ost,    section   2—  (m)   1    C,    M.    &   E.    211. 

"Light."  Monmouthshire    Canal    Corn- 

el)  Tickle  V.  Broivn,   4  A.      pani/  v.  Harford,   1  0.,  M.  & 

&  E.  369 ;  5  L.  J.,  N.  S.,  K.      R.  614. 

B.  119. 

r2 
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Chap.  II.     required  before  the  statute  to  prove  a  claim  by  prescrip- 
•       tion  or  non-existing  grant.     Therefore,  if  the  way  shall 


appear  to  have  been  enjoyed  by  the  claimant,  not  openly, 
and  in  the  manner  that  a  person  rightly  entitled  would 
have  used  it,  but  by  stealth,  as  a  trespasser  would  have 
done — if  he  shall  have  occasionally  asked  the  permission 
of  the  occupier  of  the  land — no  title  would  be  acquired, 
because  it  was  not  enjoyed  'as  of  right.'  For  the  same 
reason  it  would  not,  if  there  had  been  unity  of  possession 
during  all  or  part  of  the  time ;  for  then  the  claimant 
would  not  have  enjoyed  '  as  of  right '  the  easement,  but 
the  soil  itself." 

Tickle  V. '  The  case  of   Ticlde   v.  Broivn  {n)   was  decided  shortly 

^'"""'""  after   Bright    v.    WalJcev   and    The   Monmouthshire    Canal 

Company  v.  Harford ;  and  the  meaning  of  the  Act  received 
further  and  full  consideration  by  the  Court  of  King's 
Bench.  After  reading  the  second  and  fifth  sections  of 
the  Act,  Lord  Denman,  C.J.,  continued:  "The  greatest 
difficulty  arises  from  the  language  of  the  concluding 
paragraph  of  this"  (/. f.,  the  fifth)  "section,  and  more 
particularly  from  the  words,  '  or  any  cause  or  matter  of 
fact,  or  of  law  not  inconsistent  with  the  simple  fact  of 
enjoyment.'  As  all  these  matters  are  required  to  be 
specially  pleaded,  and  forbidden  to  be  given  in  evidence 
under  a  general  traverse  of  the  enjoyment  as  of  right, 
it  is  plain  that  they  are  treated  by  the  legislature  as 
consistent  with  such  enjoyment ;  and  as  by  the  rules  of 
pleading  and  of  logical  reasoning,  every  allegation  by 
way  of  answer  which  does  not  deny  the  matter  to  which 
it  is  proposed  as  an  answer,  is  taken  to  confess  it,  we 
must  conclude  that  the  legislature  used  the  words  '  as  of 
right,'  in  such  a  sense  as  that  a  party  confessing  the 
enjoyment  'r/s  of  right  ^  for   forty  years   or   twenty,  as 

(n)  4  A.  &  E.  369  ;  5  L.  J.,  L.  J.,  N.  S.,  C.  P.  281.  Gaved 
N.  S.,  K.  B.  119.  BeaslcijY.  v.  Martyn,  19  C.  B.,  N.  S. 
Clarhe,  2  Bing.  N.  C.  705  ;  5       732  ;  34  L.  J.,  C.  P.  353. 
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the  case  may  be,  may  account  for  and  avoid  the  effect  of     Chap.  II. 

it  by  alleging,  in  the  one  case,  a  consent  or  agreement,  pro-  — ! '_! 

vided  it  be  by  deed  or  writing  (see  section  2),  and  in  the 
other  any  contract,  &c.,  written  or  parol  (see  section  5). 
It  follows  that  the  words  as  of  right  cannot  be  confined 
to  an  adverse  right  from  all  time,  as  far  as  evidence  shows, 
for  if  they  were  so  confined,  such  enjoyment  once  con- 
fessed could  not  be  avoided  by  replying  that  it  was  held 
by  contract,  which  is  not  adverse.  Again,  as  the  legal 
right  to  a  way  cannot  pass  except  by  deed,  it  is  plain  that 
the  words  '  enjoyment  as  of  right '  cannot  be  confined  to 
enjoyment  under  a  strict  legal  right,  for  then  a  consent  or 
agreement  in  '  writing,'  not  under  seal,  of  which  the  second 
section  speaks,  could  not  account  for  such  enjoyment.  The 
words,  therefore,  must  have  a  wider  sense ;  and  yet  they 
must  have  the  same  sense  as  the  words  '  claiming  right 
thereto'  in  the  second  section,  otherwise  there  will  be 
incongruities  in  the  construction  of  the  Act.  It  seems, 
therefore,  that  the  '  enjoyment  as  of  right'  must  mean  an 
enjoyment  had,  not  secretly  or  by  stealth,  or  by  tacit 
sufferance,  or  by  permission  asked  from  time  to  time  on 
each  occasion,  or  even  on  many  occasions  of  using  it,  but 
an  enjoyment  had  openly,  notoriously,  without  particular 
leave  at  the  time,  by  a  person  claiming  to  use  it  without 
danger  of  being  treated  as  a  trespasser,  as  a  matter  of 
right,  whether  strictly  legal  by  prescription  and  adverse 
user,  or  by  deed  conferring  the  right,  or  though  not  strictly 
legal,  yet  lawful  to  the  extent  of  excusing  a  trespass — as 
by  a  consent  or  agreement  in  writing  not  under  seal,  in 
case  of  a  plea  for  forty  years,  or  by  such  writing  or  parol 
consent  or  agreement,  contract  or  licence,  in  case  of  a  plea 
for  twenty  years." 

From  the  above-mentioned  decisions  the  principles  are  TJser  must  not 

.      J    1  .        be  by  per- 

gained,  that  an  easement  cannot  be  acquired  by  prescrip-  mission  or  by 
tion  if  the  user  has  been  enjoyed  by  permission  or  by  ^SS.'"'^''^' 
stealth,  or  if  it  has  been  precarious  ;  but  permission  for 
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Chap.  II.     user  does  not  in  every  case  prevent   tlie  acquisition  of 
^^^^'  ^'       an  easement  by  i^rescription,  for  the  enjoyment  "  as  of 
right,"  it  is  said,  is  not  to  he  confined  to  an  adverse  right, 
and  enjoyment  is  "  as  of  right "  if  it  is  had  by  permis- 
sion.     Whether  an  easement   can   be  gained  after  user 
enjoyed  by  permission,  may  depend  upon  the  time  when 
the  permission  was  granted  ;  for  on  this  point  it  has  been 
Laid  down  that  if  the  permission  is  given  before  the  com- 
mencement, and  if  it  extends  over  the  whole  period  of 
prescription,  the  user  is  "  as  of  right,"  and  without  inter- 
ruption, within  the  meaning  of  the  Act ;  but  that  it  is 
otherwise,  if  permission  is  given  from  time  to  time  during 
the  continuance  of  the  user  (o).     The  facts  of  the  case  of 
The  Chamber  'CoUienj  Compani/  v.  Hopicood  {p)  were  some- 
what peculiar,  and  though  the  case  rather  appears  to  be 
an  instance  of  an  impossibility  of  presuming  a  grant  for 
the  purpose  of  prescription,  on  account  of  the  existence  of 
an  actual  grant  than  of  permission  preventing  the  acqui- 
sition of  a  prescriptive  right,  still  it  was  as  an  alternative 
objection  to  the  easement  claimed  put  on  the  latter  footing. 
The  plaintiffs'  predecessors  took  a  coal  mine  on  lease  for 
fifty  years  from  the  defendants'  predecessors  with  power  to 
make  drains,  reservoirs  and  sluices,  not  only  for  the  working 
of  the  mines  under  the  grantor's  land,  but  any  other  mines 
under  the  land  of  other  persons.     The  lessees  some  years 
after  made  a  sough  which  collected  water  on  the  sm-face 
of  the  lessor's  land,  and  conveyed  it  to  a  neighbouring 
mine  which  they  rented  of  another  person.     The  lessor's 
agent  saw  the  operation,  and  approved  of  it  as  a  means 
of  getting  rid  of  water  on  the  land  which  was  a  nuisance. 
After  the  expiration  of  the  fifty  years'  lease  it  was  held 
that  no  prescriptive  right  to  the  use  of  this  surface  water 
for  the  other  mine  had  been  acquired,  as  the  sough  was 

(o)  Kinloch  V.  Nevill,  6  M.  L.  E.,   17  Ch.  D.  p.  591  ;  60 

&W.  795.   Clay  v.  Thackerah,  L.  J.,  Ch.  p.  762. 
9  C.   &  P.   47.      Earl   de   la  (p)  L.  E.,   32  Ch.  D.  549; 

Warr  v.  Miles,  per  Brett,  L.  J.,  55  L.  J.,  Ch.  859. 
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either  made,  or  assumed  by  both  parties  at  the  time  to  Chap.  II. 
be  made,  under  the  powers  in  the  lease ;  and  that  if  the  ^^^'  ^' 
powers  in  the  lease  did  not  entitle  the  lessees  to  make 
the  sough  and  get  the  water,  the  eiToneous  assumption 
by  both  parties  that  they  did  operated  as  a  permission  to 
take  and  use  the  water,  which  would  prevent  the  acquisi- 
tion of  an  easement,  as  the  user  was  consequently  not 
adverse  to  the  owner  of  the  soil. 

Besides  enjoyment  by  permission  or  by  stealth,  enjoy-  U^ser  must  be 
ment  that  is  not  peaceable  is  also  insufficient ;  and  this 
is  so  for  two  reasons — such  enjoyment  cannot  be  said  to 
have  been  "  as  of  right,"  and  it  is  impossible  that  any 
presum]3tion  of  a  grant  can  arise  from  that  kind  of  user. 
It  is  commonly  said  that  no  easement  can  be  acquired  by 
prescription  if  the  user  has  been  enjoyed  vi,  clam,  ant 
precario.  The  word  vis  does  not  simply  mean  violence  or 
force,  but  it  means  also  strife  or  contention  of  any  kind — 
as,  for  instance,  that  the  enjoyment  has  been  had  during 
a  period  of  litigation  about  the  right  claimed,  or  that  it 
has  been  continually  disputed  and  interrupted  by  physical 
obstacles  placed  with  a  view  of  rendering  user  impractic- 
able or  in  denial  of  the  right.  If  the  user  has  been  in 
this  sense  not  peaceably  enjoyed,  no  easement  can  be 
thereby  acquired  {q). 

It  is  provided  in  the  Prescription  Act  (sect.  4),  that  no  Interrup- 
act  or  other  matter  is  to  be  deemed  to  be  an  interruption  against  peace- 
within  the  meaning  of  the  Act,  unless  the  same  shall  have  aWe  enjoy- 
been  submitted  to  or  acquiesced  in  for  one  year ;  but  not- 
withstanding this  provision,  an  interruption  for  a  shorter 
period  may  be  very  important  as  evidence  of  the  enjoy- 
ment not  having  been  "  as  of  right,"  and  must  be  taken 
into  consideration  with  other  circumstances  to  determine 

{q)  Eaton Y.SwanseaWater-  C.  P.  186.     Gaved  Y.  Marty n, 

works  Company,  17  Q.  B.  267  ;  19  C.  B.,  N.  S.  732  ;  34  L.  J., 

20  L.  J.,  Q.  B.  482.    Livett  v.  C.  P.  353. 
Wilson,  3  Bing.  115  ;  3  L.  J., 
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Chap.  II. 
Sect.  1. 


EnjoymeTit 
"  as  of  ri<;lit' 
disproved  by- 
special  cir- 
cumstances. 


Privilege 
must  be  en- 
joyed in  the 
character  of 
an  easement. 


wliether  an  easement   has   been  acquired,  whether  it  is 
claimed  by  prescription  at  common  law  or  under  the  Act  (r) . 

Besides  the  above,  the  special  circumstances  of  a  case 
may  be  sufficient  to  show  that  the  enjoyment  was  not  "  as 
of  right,"  and  therefore  that  no  easement  has  been  acquired. 
Thus  if  the  claimant  has  agreed  to  do  something  incon- 
sistent with  the  right  or  by  which  the  easement  must  be 
terminated  when  the  thing  is  done,  it  cannot  be  said  that 
the  enjoyment  was  "as  of  right "  so  as  to  satisfy  the 
statute  (s). 

Another  circumstance  which  will  have  the  effect  of 
rendering  user  insufficient  for  the  acquisition  of  an  ease- 
ment by  prescription  is  that  the  right  has  not  been  enjoyed 
in  the  character  of  an  easement ;  as,  for  instance,  when 
there  has  been  unity  of  possession  during  all  or  part  of 
the  time,  for  in  that  case  "  the  claimant  would  not  have 
enjoyed  '  as  of  right'  the  easement,  but  the  soil  itself  {f). 
For  this  reason,  at  common  law,  a  tenant  of  land  could 
not  acquu-e  an  easement  by  prescription  in  other  land  of 
his  lessor,  even  though  the  latter  had  merely  a  term  of 
years  or  an  estate  for  life  in  it,  and  there  was  no  unity 
of  seisin  or  possession,  for  all  the  tenant's  rights  were 
derived  from  his  lessor ;  and  as  the  latter  could  not  have 
an  enjoyment  of  an  easement  as  of  right  against  himself, 
so  neither  could  his  tenant  against  him  {ii).     For  the  same 


(?•)  Eaton  V.  Sivansea  Water- 
works Company^  17  Q.  B.  267  ; 
20  L.  J.,  Q.  B'.  482. 

(s)  Tone  V.  Preston,  L.  E., 
24  Ch.  D.  739  ;  53  L.  J.,  Ch. 
50. 

(0  Bright  V.  Walker,  1  C, 
M.  &  E.  p.  219.  Onley  v. 
Gardiner,  4  M.  &  W.  496; 
8  L.  J.,  N.  S.,  Exch.  102. 
Battishill  V.  Reed,  18  0.  B. 
^96, 


(?<)  Warhtrton  v.  Parke,  2 
H.  &  N.  64 ;  26  L.  J.,  Exch. 
299.  Outram  v.  Maude,  L.  R., 
17Ch.D.391;50L.J.,Ch.783. 
In  cases  of  light  a  tenant 
may  be  able  to  acquire  an 
easement  over  his  landlord's 
ground ;  but  this  is  on  ac- 
count of  the  peculiar  expres- 
sion of  the  third  section  of  the 
Prescription  Act.  Freioen  v. 
Philliin,  11  C.  B.,  N.  S.  449  J 
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reason  a  tenant  of  land  cannot  acquire  an  easement  by     Chap.  II. 
prescription  in  other  land  in  his  occupation,  though  held  ' 


under  a  different  landlord  (,r)  ;  though  in  the  case  of 
The  Ecclesiastical  Coiinnissioners  for  England  v.  Kino  (//), 
Brett,  L.  J.,  did  express  an  opinion  that  if  a  person  is 
trustee  of  one  estate  and  beneficial  owner  of  another  it  is 
possible  for  him  during  the  unity  of  ownership  to  make 
the  former  a  dominant  tenement  and  the  latter  servient  to 
it  and  for  the  statute  to  apply  and  an  easement  to  be 
gained  by  prescription,  or  for  it  to  be  gained  under  the 
doctrine  of  a  lost  grant.  His  lordship,  however,  did  not 
say  this  with  any  certainty  or  as  the  result  of  a  deliberate 
opinion,  and  it  is  open  to  question  whether  a  man  could 
make  a  grant  to  himself  under  such  circumstances. 

With  reference  to  the  principle  just  stated  that  a  tenant  Prescription 
of  land  cannot  acquire  an  easement  by  prescription  in  other  ^^  tenants, 
land  of  his  lessor,  the  question  is  involved  whether  a  tenant 
cannot  acquire  an  easement  by  prescription  under  the  Pre- 
scription Act  (s)  in  land  of  his  lessor,  not  against  him,  but 
against  another  tenant  to  whom  the  (/^/r/.sv'-servient  tenement 
happened  to  be  leased,  such  easement  being  co-extensive 
with  the  period  of  years  during  which  the  tenements  were 
jointly  leased.  Such  a  question  could  not  arise  under  the 
common  law,  for  a  tenant  can,  at  common  law,  prescribe 
in  right  of  his  landlord,  the  owner  of  the  fee  only  {a) ;  but 
under  the  Prescription  Act  claims  to  easements  by  prescrip- 
tion may  be  made  and  sustained  in  right  of  the  occupier  of 
the  land  {h) .  Still,  when  it  is  remembered  that  the  Pre- 
scription Act  was  not  intended  to  alter  the  general  prin- 
ciples of  the  law  of  prescription,  but  only  to  shorten  the 

30  L.  J.,  C.  P.  356.    Mitchell  9  C.  &  P.  47. 

V.  Catitrill,  L.  E.,  37  Ch.  D.  (y)  L.E.,  14  Ch.  D.  p.  222 : 

56  ;  57  L.  J.,  Ch.  72.    liobsun  49  L.  J.,  Ch.  534. 

V.  Edwards,  L.E.,  (1893)  2  Ch.  (:;)  2  &  3  Will.  IV.  c.  71. 

146;  Q2  L.  J.,  Ch.  16.     _  («)  Large  v.   Pitt,   Peake, 

(x)  Harbidge  v.  Warwick,  3  Ad.  Ca.  152. 
Exch,  552.  Clay  v.  Thackerah,  {b)  Sections  2  and  5, 
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(^ap.  II.     ^'jjjg  during  which  it  should  he  necessary  to  bring  evidence 

'- —  of  user,  it  seems  contrary  to  the  intention  of  the  Act  to 

hold  that  the  common  law  has  heen  so  far  superseded  that 
a  tenant  can  prescribe  under  the  Act  independently  of  his 
landlord  and  for  himself  only.  The  possibility  of  one 
tenant  acquiring  an  easement  against  another  tenant  hold- 
ing under  the  same  landlord  seems  to  have  presented  itself 
to  the  mind  of  Sir  R.  T.  Kindersley,  Y.-C,  when  deliver- 
ing judgment  in  the  case  of  Daniel  v.  Anderson  (c),  which 
it  is  thought  was  the  first  occasion  when  the  point  was 
noticed.  After  laying  down  that  a  tenant  could  not  acquire 
an  easement  against  his  landlord  by  long  user,  the  Yice- 
Chancellor  said: — "And  whatever  may  he  the  rights  of  one 
tenant  against  another^  the  owner  remains  where  he  was, 
and  therefore  you  cannot  talk  of  any  easement  acquired  by 
him  or  vesting  at  all,  for  ichatever  rights  one  tenant  may 
have  against  another,  it  is  only  as  hetiveen  them  as  tenants." 
After  this  a  case  occurred  in  which  the  point  was  raised, 
but  was  not  decided  as  to  easements  generally,  as  it 
was  limited  to  rights  to  unobstructed  light,  for  the  de- 
cision turned  upon  the  words  of  the  third  section  of  the 
Prescription  Act,  under  which  the  easement  of  unobstructed 
light  alone  can  be  acquired.  The  words  of  that  section 
differ  from  those  of  the  other  sections  of  the  Act,  and  this 
difference  has  a  very  material  effect  on  the  mode  of  acqui- 
sition of  the  various  kinds  of  easements  under  the  respective 
sections.  In  the  case  alluded  to,  both  the  dominant  and 
servient  tenements  were  in  the  occupation  of  tenants  under 
long  leases,  both  leases  being  dated  the  same  day,  and 
granted  by  the  same  landlord ;  and  after  a  time  sufficient 
to  enable  a  right  to  light  to  be  acquii'cd,  one  tenant  erected 
a  greenhouse  which  obstructed  the  other  tenant's  light, 
upon  which  the  latter  commenced  an  action.     It  was  con- 

(c)  31L.  J.,  Ch.610.  Jessel,      Brtdgman,  L.  E.,  11  Ch.  D. 
M.E.,  seems  to  have  thought      p.  855. 
it  impossible  ;  see  Sturyes  v. 
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tended  for  the  defendant  that  one  tenant  could  not  acquire     Chap.  n. 


an  easement  against  the  other,  but  it  was  held  that  in  the 
case  before  the  Coiu-t  he  could  and  had  done  so  {d).  It  is 
remarkable  in  this  case  that  the  Court  seemed  to  think 
that  such  an  easement  acquired  by  one  tenant  against  the 
other  would  survive  to  the  reversioner  after  the  expiration 
of  the  leases,  supposing  the  freeholds  by  that  time  to  have 
passed  to  different  owners,  so  that  the  easement  might  be 
acquired  when  there  was  unity  of  ownership  in  the  free- 
holds, not  only  for  the  tenant  but  for  the  future  freeholder 
of  the  dominant  tenement,  if  a  severance  should  occur 
before  the  leases  expired ;  it  is  hoped,  however,  that  this 
point  will  receive  further  consideration.  But  all  this,  it  must 
be  remembered,  depends  upon  the  peculiar  wording  of  the 
section  of  the  statute  relating  to  light,  and  the  Court  itself 
said,  at  the  end  of  the  judgment,  that  it  might  be  that, 
following  out  the  rule  into  every  possible  case,  some  appa- 
rent difficulties  might  at  times  be  suggested.  In  an  Irish 
case  a  further  step  was  taken,  when  it  was  held  that  a  pre- 
scrijDtive  right  of  way,  after  user  for  forty  years,  could  be 
acquired,  under  the  second  section  of  the  Prescription  Act, 
by  one  tenant  against  another  under  the  same  landlord  (e) . 
On  the  other  hand,  it  was  held  in  the  case  of  Bright  v. 
Walker  {/),  shortly  after  the  Prescription  Act  was  passed, 
that  one  lessee  for  lives  could  not  acquire  an  easement 
under  the  Prescription  Act  against  another  lessee  for  lives 
under  the  same  grantor ;  but  it  was  observed,  in  the  judg- 
ment of  the  Court,  that  before  the  statute  the  possession 
might  have  been  evidence  to  support  a  plea  or  claim  by  a 
non-existing  grant  from  the  termor  in  the  /ocus  in  quo  to 
the  termor  under  whom  the  plaintiif  claimed ;   but  the 

{d)  Freiven   v.  Phillips,    11  L.  E.,  (1893)   2  Ch.    146;   62 

C.  B.,  N.  S.  449 ;  30  L.  J.,  0.  L.  J.,  Ch.  378. 
P.  356.     Mitchell  v.  Cantrell,  (e)  Fahey  v.  Ditnjer,  L.  E., 

L.  E.,  37  Ch.  D.  56  ;  57  L.  J.,  Ir.  4  Q.  B.  271. 
Ch.  72.     Robsoti  V.  Edwards,  (/)   1  C,  M.  &  E.  211. 


Sect.  1. 
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Chap.  II.     Court  thought  that  such  a  qualified  right  was  not  given 


Sect.  1 


by  the  Act. 


User  miist  bo       Lastly,  the  user  must  be  uninterrupted  and  continuous 
uninterrupted  -^  ^^^^^  ^-^^^  ^^  ^^^  ^^^^^   ^^^   ^|^g   acquisition   of   an 

(llKX  coil"  f»     1 1  ~f~\ 

tinuous.  easement  by  prescription,  for,  independently  ot  the  rre- 

scription  Act,  which  appears  to  contemplate  continuous 
user,  no  presumption  of  a  grant  can  arise,  if  the  user  has 
not  been  continuous.  It  will  be  seen,  however,  that  it  is 
not  requisite,  in  order  to  support  a  claim  by  prescription, 
either  at  common  law  or  under  the  Act,  that  the  user 
shall  be  incessant ;  indeed,  many  easements  are  by  their 
nature  intermittent — that  is,  usable  or  used  only  at  times  ; 
but  the  words  of  the  Act  would  not  be  satisfied  by 
an  enjoyment  for  different  and  disconnected  periods  only, 
which,  though  added  together,  would  make  up  twenty 
years,  nor  by  user  at  long  intervals,  separated  by  several 
or  many  years  (g).  Neither  would  it  be  satisfied  by 
variable  and  discontinuous  modes  of  user,  as  in  a  case 
where  light  was  claimed  to  a  building  without  windows 
on  which  timber  was  stacked  for  sale,  the  light  pene- 
trating to  it  sometimes  one  way  and  sometimes  another, 
according  to  the  arrangement  of  the  timber  at  the  time  {h). 
When  it  was  said  above  that  the  user  must  be  unmtermpted 
ami  continuous ;  by  a  breach  of  continuity  was  meant  a 
cessation  of  user  by  the  voluntary  act  of  the  person  claim- 
ing the  right,  but  by  interruption  a  cessation  from  user  in 
consequence  of  the  act  of  a  person  who  opposes  the  user  of 

(ff)    Onlet/   V.     Gardiner,    4  L.  E.,  13  Q.   B.   D.   304;   53 

M.  &  W.  496  ;  8  L.  J.,  N.  S.,  L.   J.,  Q.  B.  430.     But   see 

Exch.     102.      Mon7nouthshire  per   Lord  Hatherley,  L.C.,  in 

Canal    Company   v.   Harford,  Ladyman  v.    Grave,  L.  E.,  6 

1  C,  M.  &  E.,  per  Parhe,  B.,  Ch.  Ap.  p.  768. 
p.  631.     Jioberts  V.  Clarice,  IS  {h)  Harris    v.    De    Pinna, 

L.  T.  49.     Hollitis  V.  Vertiey,  L.    E.,    33    Ch.    D.   238  ;    56 

L.  E.,  11   Q.  B.  D.  715  ;  53  L.  J.,  Ch.  344. 
L.   J.,  Q.  B,  30 :  on   appeal, 
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the  easement,  or  a  change  in  the  character  of  the  enjoy-     Ciiap.  II. 
ment  hy  reason  of  which  it  ceases  to  have  the  qualities  '. — '. — . 


required  by  law. 

Interruptions   are   of   three   kinds :     (a)    Interruptions  Interruptions 
,  .  /I  \    -r  •  •      j_i       ^^  three  kmds. 

m  the  enjoyment  as  of  right ;    (b)  Interruptions  m  the 

enjoyment    as    an    easement;     (c)    Interruptions    in   the 

enjoyment  in  fact. 

It  has  already  been  pointed  out  that  at  common  law  fa)  As  of 
the  user  must  have  been  "  as  of  right,"  in  order  that  an 
easement  may  be  acquired  by  prescription,  and  that  no 
grant  can  be  presumed  if  the  user  was  not  "as  of  right  "  ; 
if,  therefore,  any  interruption  can  be  shown  to  have 
occurred  in  the  enjoyment  "as  of  right,"  the  presumption 
of  a  grant  is  rebutted — no  matter,  at  common  law,  at  what 
time  the  interruption  occurred.  The  Prescription  Act 
expressly  requires  actual  enjoyment  by  the  person  claim- 
ing right  to  an  easement  without  interruption  for  the  fill 
period  of  ta-enty  years  ;  if,  therefore,  an  interruption  in  the 
enjoyment  "  as  of  right  "  occurs  at  any  time  during  the 
twenty  years,  the  statute  is  not  satisfied  (/).  This  was 
pointed  out  by  Parke,  B.,  and  Lord  Lyndhurst,  C.B., 
during  the  argument  of  the  case  of  the  Monmouthshire 
Canal  Company  v.  Harford  (J)  ;  when  the  former  said : 
"  The  issue  is  whether  the  occupiers  of  the  closes  of  right 
and  icithont  interraption  have  had  the  use  and  enjoyment 
for  twenty  years,  as  they  insist  under  this  issue ;  there- 
fore they  must  show  an  uninterrupted  rightful  enjoyment 
for  twenty  years.  If  they  had  enjoyed  it  for  one  week, 
and  not  for  the  next,  and  so  on  alternately,  their  plea 
would  not  have  been  proved.  In  the  case  of  Bright  v. 
Walher,  lately  decided  in  this  Court,  it  was  held  that  the 

(^)  This  does  not  apply  to  Light. 

the  easement  of  light,  which  {J)   1   C,  M.   &  E.  p.  631. 

the  Prescription  Act  does  not  Bright  v.  Walker,  1  C,  M.  & 

require  to  be  enjoj-ed  "as  of  E,.  211. 
right."     See  post.,  section  2, 
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Chap.  II.  claimant  must  show  that  he  has  enioyed  the  way  for  the 

Cxi  ii     t/  »/ 

! 1 full  period  of  twenty  years,  and  that  he  has  done  so  as  of 


right  and  icitltoid  tntern(2)fion,  and  that  such  claim  might 
be  answered  by  proof  of  a  licence,  written  or  parol,  for  a 
limited  period,  comprising  the  whole  or  part  of  the 
twenty  years  (/»•).  In  the  present  case  the  permission 
asked  for  and  given  shows  that  the  occupiers  of  the  closes 
did  not  enjoy  the  way  '  as  of  right,'  and  also  that  they 
did  not  enjoy  it  uninterruptedly."  Lord  Lyndhurst  said  : 
"  The  simple  issue  is,  whether  there  has  been  a  continued 
enjoyment  of  the  way  for  twenty  years,  and  any  evidence 
negativing  the  continuance  is  admissible.  Every  time  the 
occupiers  asked  for  leave  they  admitted  that  the  former 
licence  had  expired,  and  that  the  continuance  of  the 
enjoyment  was  broken. 

(b)  As  an  An  interruption  may  also  occur  in  the  enjoyment  of  an 

easement.  easement  as  an  easement — that  is,  the  user  may  continue 

in  point  of  fact,  but  it  may  be  changed  in  character; 
for  instance,  it  may  become  one  of  the  rights  of  owner- 
ship if  a  union  of  ownership  of  the  dominant  and  servient 
tenements  should  take  place.  An  interruption  of  this 
kind,  for  a  time  however  short,  will  prevent  the  acquisition 
of  an  easement  by  prescription,  both  at  common  law  and 
under  the  Act.  At  common  law  such  an  interruption 
would  destroy  the  presumption  of  a  grant,  for  if  a  grant 
had  originally  been  made  the  right  granted  would  be  lost 
or  merged  when  the  grantee  acquired  the  soil  of  the 
servient  tenement ;  on  severance  of  the  dominant  and 
servient  tenements  the  easement  could  only  be  re-created 

(k)   It    would    seem    that  be  limited  to  an  adverse  right, 

proof  of  a  licence  comprising  and  that  if  a  licence  is  given 

the  whole   of   the   period    of  before  the  commencement,  and 

twenty  years  would  not  defeat  if  it  extends  over  the  whole 

prescription   under   the   Act,  period    of    prescription,    the 

for  it  has  been  shown  (««/e,  user   is   "as  of   right,"    and 

p.  246)  that   enjoyment    "as  without   interruption,  within 

of  right "  in  the  Act  is  not  to  the  meaning  of  the  Act. 
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by  a  fresh  grant,  and  this  -would  be  inconsistent  with  the     Chap.  11. 
idea  that  the  easement  was  created  by  a  grant  before  the    — '. — ! 


time  of  legal  memory.  Under  the  Act  unity  of  ownership 
dming  the  period  specified  operates  as  an  interruption 
which  will  prevent  a  prescriptive  title  being  gained,  for 
during  the  union  the  claimant  does  not  enjoy  as  of  right 
the  easement,  but  the  soil  itself  (/). 

Interruptions  in  the  enjoyment  in  fact  are  of  two  kinds —  (c)  In  fad. 
viz.,  interruptions  which  prevent  acquisition  of  easements 
at  common  law,  and  interruptions  within  the  meaning  of 
the  Prescription  Act. 

At  common  law  any  interruption  in  fact,  from  which  Interruptions 
it  may  be  inferred  that  the  enjoyment  was  not  rightful,  common  law. 
or  that  the  claimant  of  the  easement  has  abandoned  his 
claim,  or  which  is  of  such  a  nature  that  a  jmy  would  in 
consequence  refuse  to  presume  that  a  grant  had  been 
made,  is  sufficient  to  prevent  prescription.  Under  the 
first  head  may  be  classed  such  acts  of  interruption  as  the 
locking  of  gates,  or  erection  of  barriers  across  a  way,  or 
the  stopping  of  water  flowing  in  an  artificial  watercourse  ; 
for  from  acts  of  this  kind  it  may  be  inferred  that  no 
right  to  use  the  way  or  the  water  is  acknowledged  by  the 
servient  owner  to  exist  in  point  of  fact,  and  that  if  the 
way  were  used  a  trespass  would  be  committed,  though  of 
com"se  if  these  acts  were  resisted  by  the  dominant  owner 
such  an  inference  would  not  be  drawn. 

Mere  non-user  will  not,  in  every  case,  prevent  acquisition  Non-user. 
of  an  easement;  but,  to  have  that  effect,  it  must  be  coupled 
with  some  act  indicative  of  an  intention  to  abandon  the 
claim,  or  it  must  be  of  such  long  continuance,  and  so  con- 

(0  Bright  y.  Walker,  1  C,  552;    18    L.    J.,    Exch.    245. 

M.   &    E.    p.   219.      Onley  v.  Baffishill  v.   Reed,    18   C.    B. 

Gardiner,  4  M.  &  W.  496  ;   8  696.    Outramx.  Maude,  L.  E  , 

L.  J.,  N.  S.,  Exch.  102.    Har-  17  Ch.  D.  391 ;  50  L.  J.,  Ch. 

bidge    v.    Warwick,    3    Exch.  783. 
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Chap.  II. 
Sect.  1. 


Partial  inter- 
ruption of 
user. 


Trifling  and 

accidental 

interruptions. 


Suspension 
of  user  by 
aoreement. 


stant,  as  to  indicate  an  intention  not  to  resume  the  user  (m). 
Non-user,  however,  which  would  not  prevent  acquisition 
of  an  easement  at  common  law,  may  often  be  suiBcient  to 
do  so  under  the  Prescription  Act,  which  requires  actual 
enjoyment  for  the  full  period  [ii). 

The  case  of  Davies  v.  WiU'uDiis  (o)  related  to  a  right 
of  common,  but  the  principle  of  law  laid  down  in  that 
case  applies  equally  to  an  easement  if  it  is  in  its  nature 
divisible ;  it  is  there  decided  that  if  the  user  is  interrupted 
in  one  part,  the  interruption  only  affects  the  acquisition  of 
the  right  as  to  that  part. 

It  should  be  mentioned  that  a  trifling  alteration  in 
the  course  of  a  stream,  or  an  accidental  stoppage  in  the 
flow  of  water,  is  not  an  interruption  which  will  prevent 
prescription ;  for  if  such  interruptions  had  that  effect, 
said  Tindal,  C.J.,  the  accident  of  a  dry  season,  or  other 
causes  over  which  the  party  could  have  no  control,  might 
deprive  him  of  a  right  established  by  the  longest  course  of 
enjoyment  (7;). 

So  also  suspension  of  user  by  agreement,  or  the  tem- 
porary substitution,  by  agreement  or  for  convenience,  of 
another  way  for  that  to  which  the  right  is  claimed,  is  not 
an  interruption  in  the  enjoyment  which  will  defeat  a  claim 
by  prescription,  for  under  those  circumstances  there  is  con- 
structive enjoyment  of  the  easement,  and  such  non-user 
will  not  rebut  the  presumption  of  a  grant  {q) . 


(m)  Moore  v.  JRatoson,  3  B. 
&  C.  332;    3  L.  J.,  K.  B.  32. 

Stokoe  V.  Singers,  8  E.  &  B. 
31  ;  26  L.  J.,  Q.  B.  257.  Re- 
gina  v.  Chorley,  12  Q.  B.  515. 
See  j)ost,  Chajiter  V. 

(n)  See  ante,  "  Evidence  to 
prove  actual  enjoyment,"  p. 
204. 


(0)  16  Q.  B.  546;  20  L.  J., 
Q.  B.  330. 

(;j)  Ball  V.  Stc>yt,  4  Bing. 
N.  C.  381. 

(q)  Payne  v.  Shrdden,  1 
Moo.  &  Eob.  382.  Reignnlds 
V.  Edioards,  Willes,  282.  Carr 
V.  Foster,  3  Q.  B.,  per  Patteson, 
J.,  p.  585. 
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Interruptions,  when  claims  to  easements  are  made  under     Chap.  II. 
the  Prescription  Act,  somewhat  differ  from  interruptions 


when  claims  are  made  by  prescription  at  common  law,  Interruptions 

''     ^  ^   ^  ^      '   1)1  Jtict  under 

since  it  was  thought  right  by  the  legislature  when  passing  the  Prescrip- 
that  Act  to  define  what  was  meant  by  the  word  "  inter-  ^°^  ^  ' 
ruption  "  as  it  is  used  in  the  statute.  By  the  fourth 
section  of  the  Act  it  is  enacted,  that  "no  act  or  other 
matter  shall  be  deemed  to  be  an  interruption  within  the 
meaning  of  this  statute,  unless  the  same  shall  have  been 
or  shall  be  submitted  to  or  acquiesced  in  for  one  year 
after  the  party  interrupted  shall  have  had  or  shall  have 
notice  thereof,  and  of  the  person  making  or  authorising 
the  same  to  be  made."  However  conclusive  an  interrup- 
tion therefore  may  be  against  the  presumption  of  a  grant, 
and  although  it  might  be  amply  sufficient  to  prevent 
acquisition  of  an  easement  at  common  law,  it  will  have 
no  effect  under  the  statute,  unless  it  has  been  submitted 
to  for  one  year.  The  unreasonableness  of  this  provision 
was  referred  to  by  Parke,  B.,  in  the  Exchequer  Chamber, 
in  the  case  of  FUgJit  v.  Thomas  (r)  ;  and  as  a  result  of 
this  section  it  was  also  remarked  that  although  there 
may  have  been  a  number  of  interruptions  during  pre- 
scriptive user,  they  will  have  no  effect  in  preventing 
prescription  under  the  Act  unless  one  of  them  happened 
to  continue  and  to  be  submitted  to  for  a  year.  The 
learned  judge  exj)ressed  his  opinion  that  the  more  reason- 
able provision  would  have  been  that  any  interruption 
acquiesced  in  should  suffice  to  prevent  prescription,  as 
that  would  conclusively  rebut  the  sup]30sition  of  a  grant. 
But  it  was  impossible  to  get  over  the  words  of  the  section. 
It  has,  however,  already  been  mentioned  that  though  an 
interruption  in  fact  may  not  suffice  for  the  statute,  it  may 
be  used  as  evidence  that  the  enjoyment  was  not  "as  of 
right"  (.s). 


(r)  11  A.  &  E.  p.  693.  (s)  Ante,  p.  247. 

G.  S 
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Chap.  II. 
Sect.  1. 

Fluctuating 
interruption. 


Notice  of 
person 
causing  in- 
terruption. 


In  the  case  of  Presland  v.  Bhigham  (t)  the  effect  of  an 
interruption  of  a  variable  or  fluctuating  character  was 
brought  into  question.  The  action  was  for  obstruction  of 
light  by  a  wall  raised  from  eight  to  twenty-three  feet 
high.  The  defendant  who  had  raised  the  wall  denied 
that  the  plaintiff  had  acquii-ed  any  right  to  light,  as  he 
had  been  in  the  habit  of  piling  up  empty  packing  cases 
against  the  old  wall  to  a  considerable  height,  sometimes 
as  great  as  twenty-five  feet;  but  he  admitted  that  the 
height  of  the  pile  was  continually  varying,  as  when  a 
vanload  had  been  collected  the  eases  were  sent  away  and 
a  fresh  accumulation  was  begun.  It  was  decided  that, 
though  an  interruption  of  a  merely  temporary  character, 
if  it  lasts  a  year,  will  prevent  the  acquisition  of  an  ease- 
ment under  the  Act,  a  fluctuating  interruption  of  this 
kind  is  clearly  not  sufficient,  for  it  could  not  be  proved  at 
any  time  to  have  lasted  one  year  at  any  fixed  height. 

It  is  to  be  observed  that  in  order  that  an  obstruction 
should  be  an  interruption  within  the  meaning  of  the 
Act,  it  is  required  that  the  claimant  of  the  easement 
should  not  only  know  of  the  obstruction,  but  should  have 
notice  of  the  person  making  or  authorising  the  same 
to  be  made.  Fry,  J.,  expressed  his  opinion  that  this 
means  that  some  actual  notice  of  the  person  causing  the 
obstruction  is  required,  that  the  natural  inference  to  be 
drawn  from  its  existence  that  it  was  made  or  authorised 
by  the  owner  of  the  servient  tenement  is  not  sufficient  {ii) . 
Except  in  this  opinion,  however,  it  is  somewhat  remarkable 
that  this  point  does  not  appear  to  have  been  raised,  and 
that  it  has  not,  in  any  case,  been  taken  to  rebut  the  legal 
effect  of  an  interruption.  There  is  no  reported  decision 
on  the  meaning  of  this  part  of  the  section. 


(0  L.  E.,  41  Ch.  D.  268. 
(m)  /Seddon  v.  BafiJc  of  Bol- 


ton, L.  E.,  19  Ch.  D.  462;  51 
L.  J.,  Ch.  542. 
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It  has   been    held    that   an    interruption   within    the     Chap.  II. 
meaning  of  the  Act  is  an  actual  discontinuance  of  enjoy- 


ment of  user,  and  that  not  by  the  mere  voluntary  act  Voluntary 

'  "^  ^  "^      ■       cessation  of 

of  the  claimant  of  the  right,  but  in  consequence  of  an  user,  and  user 
obstructive  act  done  by  another  person.  In  Carr  v.  yP°™"^®^<^^- 
Foster  (v),  it  was  held  that  non-user  for  two  years  in  the 
middle  of  the  prescriptive  period  did  not  defeat  the 
claim,  for  that  the  words  of  the  Act  are  "  without  inter- 
ruption," not  ''without  intermission,"  and  that  by  the 
fourth  section  the  interruption  must  be  siihmitted  to  or 
acquiesced  in  after  notice  thereof  and  of  the  person 
maM)ig  or  authorising  it  to  be  made,  all  which  clearly 
indicates  the  meaning  of  the  statute.  So,  also,  it  was 
determined  in  the  case  of  The  Plasterers'  Comixiny  v. 
The  Parish  Clerhs'  Company  (.r),  that  a  money  payment 
for  permission  to  enjoy  light  was  not  an  interruption 
under  the  Act,  for  that  an  interruption  within  the  mean- 
ing of  the  third  section  must  be  such  an  interruption  as 
is  contemplated  by  the  fourth,  and  that  the  two  together 
showed  that  there  must  be  an  actual  discontinuance  of 
the  enjoyment  by  reason  of  an  obstruction  submitted 
to  or  acquiesced  in  for  a  year.  The  case  of  Davics  v. 
Williams  {>/),  however,  shows  that  it  matters  not  by 
whom  the  obstructive  act  is  committed,  for  the  effect  will 
be  the  same  whether  it  is  done  by  the  owner  of  the 
servient  tenement  or  by  a  stranger.  In  that  case  a  right 
of  common  was  claimed  under  the  first  section  of  the 
Act,  and  the  interruption  was  caused  by  a  trespasser  who 
enclosed  about  ten  acres  of  the  land  and  built  a  house 
there. 

Whether  an  interruption  is  submitted  to  or  acquiesced  Acquiescence 
in  within  the  meaning  of  the  statute  is  a  question  for  the  ^i^^^  enup- 


(v)  3  Q.  B.  581  ;   11  L.  J.,      Exch.  362. 
Q.  B.  284.  (y)  16  Q.  B.  546 ;  20  L.  J., 

{x)  6  Exch.  630 ;  20  L.  J.,      Q.  B.  330. 

s2 


260 


ACQUISITION  OF  EASEMENTS. 


Chap.  II. 
Sect.  1. 


Interruption 
dui-ing 
tenancy  for 
life. 


jury,  for  this  must  depend  upon  the  circumstances  of  each 
case,  and  the  conduct  of  the  parties ;  it  is  not  necessary 
that  an  action  for  ohstruction  should  be  commenced  to 
rebut  the  idea  of  acquiescence  or  submission,  for  any 
conduct  indicative  of  resistance  is  sufficient  (z) . 

Before  leaving  the  subject  of  interruptions,  a  point 
which  arose  in  the  case  of  Clayton  v.  Corby  (a)  should  be 
noticed.  By  the  seventh  section  of  the  Prescription  Act 
periods  of  life  estates  are  to  be  excluded  in  the  computa- 
tion of  prescriptive  periods  ;  and  the  question  was,  if  user 
was  continued  during  a  life  estate,  and  the  tenant  for  life 
interrupted  the  user,  whether  the  interruption  would  be 
effectual,  if  submitted  to,  to  prevent  the  acquisition  of  the 
easement,  or  whether  the  interruption  should  be  disregarded, 
the  period  of  the  life  estate  being  excluded  in  the  compu- 
tation of  the  time.  It  was  held  that  the  interruption  would 
prevent  the  acquisition  of  the  easement,  for  that  though  a 
tenant  for  life  cannot  by  acquiescence  burden  the  estate, 
he  may  by  resistance  free  it  from  the  easement  which 
would  otherwise  be  imposed. 


ACQUISITION  OF  EASEMENTS  UNDER  A  CUSTOM. 

The  last  means  by  which  easements  may  be  acquired  is 
Custom.  Some  remarks  on  this  subject  have  already  been 
made  (b) ,  when  it  was  explained  that  though  a  custom 


(~)  Bennison  v.  Cartwright, 
5  B.  &  S.  1  ;  33  L.  J.,  Q.  B. 
137.  Glover  v.  Coleman,  L. 
E.,  10  C.  P.  108;  44  L.  J., 
0.  P.  66.  Acquiescence  by 
some  members  only  of  a  body 
of  persons  who  claim  a  right 
by  prescription  under  the  Act 
is  not  such  an  acquiescence 
as  will  defeat  the  claim.  War- 
ivick  V.  Queoi's  College,  Ox- 
ford, L.  E.,  10  Eq.  105;  39 
L.  J.,  Ch.  636. 


(«)  2  Q.  B.  813;  11  L.  J., 
Q.  B.  239. 

{b)  See  ante,  Chapter  I.  p. 
26.  An  owner  of  a  close  can 
alone  prescribe  for  a  right  of 
way  in  right  of  himself  and 
his  predecessors,  owners  of 
the  inheritance.  A  claim  by 
custom  in  the  parish  that  all 
the  occupiers  of  such  a  close 
have  had  the  way  is  bad. 
Baker  v.  Brereinan,  Cro.  Car. 
418. 
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and  an  easement  are  altogether  different,  yet  that  there     Cliap.  II. 

can   be  a  custom  in  a  locality  under  and  by  virtue  of  ! — '. — 

which  an  easement  may  be  acquired  by  an  owner  of  land 
situated  in  the  locality  to  which  the  custom  belongs. 
Some  instances  of  easements  claimed  under  customs  were 
also  mentioned. 

It  may  be  remarked  that  an  easement  cannot  be  esta-  Easements 
blished  both  by  prescription  and  under  a  custom  by  the  tyroescrip- 

same  evidence,  for  prescription  and  custom  are  different  tion  and  under 

...  ,  .    ,      a  custom, 

in  their  characters.     A  prescriptive  and  a  customary  right 

to  the  same  privilege  may  possibly  co-exist  if   each  be 

distinctly  proved  by  proper  evidence,  but  this  is  doubtful. 

In  Bleu-ett  v.  Tregonning  (c),  it  was  said  that  it  would  be 

inconsistent  with  common  sense  to  say  that  the  very  same 

facts   could   prove  two   rights  of   a  completely  different 

nature,  such  as  that  of  one  taking  sand  by  prescription  to 

himself  and  his  ancestors  alone  in  respect  of  particular 

lands  and  to  himself  in  common  with  his  brother  farmers 

in  respect  of  all  lands  in  the  parish  in  respect  of  which 

the  prescription  is  claimed,  and  also  to  himself  and  all  the 

inhabitants  of  the  county.     If   an  easement   is  claimed 

both  by  prescription  and  under  a  custom,  and  the  same 

evidence  is  offered  to  establish  each,  the  jury  must  consider 

which,  if  either,  is  proved,  for  they  cannot  find  in  favour 

of  both. 

Claims  to  easements  by  custom  are  expressly  recognized  Claims  by 
in  the  second  section  of  the  Prescrij)tion  Act,  in  which  it  the  Pres^rip-^ 
is  said  that  no  claim  which  may  be  lawfully  made  at  the  *^o^  ■^''*- 
common  law  hy  custom  to  any  way,  &e.,  when  such  way, 
&c.,  shall  have  been  actually  enjoyed  for  twenty  years, 
shall  be  defeated  by  showing  only  that  such  way  or  other 
matter  was  first  enjoyed  at  any  time  prior  to  such  period 

(c)  3  A.  &  E.  p.  588.     See      Miles,  L.  E.,  17  Ch.  D.  535; 
also  the  judgment  of  James,      50  L.  J.,  Ch.  754. 
L.J.,  in  Earl  de  la  Warr  v. 
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Chap.  n.     of  twenty  years.     It  is  difficult  to  see  wliat  is  the  precise 

'  effect   of   this   section   on  claims   to   easements   under  a 

custom,  for  if  a  claim  is  made  under  a  custom  alleged  to 
have  existed  from  time  immemorial,  the  claim  is  made  at 
common  law  and  the  Prescription  Act  does  not  preclude 
easements  from  being  so  claimed  (c/)  ;  but  if  the  claim  be 
made  under  the  Act  a  claim  under  a  custom  is  in  every 
way  similar  to  a  claim  by  prescription.  Possibly,  how- 
ever, evidence  which  would  be  sufficient  to  support  an 
easement  claimed  by  prescription  under  the  Act  might 
be  sufficient  if  it  was  alleged  that  the  right  depended  upon 
a  custom,  and  that  there  had  been  actual  user  for  twenty 
years. 

Must  bo  That  easements  claimed  by  custom  may  be  sustainable 

rGRSonciulG 

and  certain,  in  point  of  law,  they  must  be  possessed  of  the  same  cha- 
racteristics as  those  which  are  essential  for  the  validity 
of  customs  generally.  Thus  they  must  be  reasonable 
and  certain  (e). 


Sect.  2.  Sect.  2 — On  Acquisition  of  T articular  Easements. 

Having  now  considered  the  rules  of  law  which  relate 
to  the  acquisition  of  easements  of  all  kinds,  it  is  intended 
in  this  section  to  treat  of  those  principles  which  have 
exclusive  reference  to  the  acquisition  of  particular  sorts  of 
easements  only.  It  has  been  pointed  out  that  natural  rights 
are  incident  to  the  ownership  of  land,  and  are  not  created 
or  acquired  by  any  act  of  man,  but  that  all  easements  are 

i^d)  Holford  V.  I£a?ikinso7i,  4  Eq.  613  ;  36  L.  J.,  Ch.  763. 

5  Q.  B.  584.  Blackett  v.  Bradley,  1  B.  &  S. 

(e)    Broadbent    v.     Wilkes,  940  ;   31  L.  J.,  Q.  B.  65.    Car- 

"Willes,   360.     Hilton  v.  Earl  hjon  v.  Lovering,  1    H.  &  N. 

Granville,   5   Q.   B.   701;    13  784;    26    L.    J.,    Exch.    251. 

L.  J.,  Q.   B.   193.      Wakefcld  Rogers  v.  Taylor,  1   H.  &  N. 

V.  Duke  of  Buccleuch,  L.  E.,  706 ;  26  L.  J.,  Exch.  203. 


AIB. 


263 


more  or  less  directly  referable  to  a  grant  of  tlie  owner  of     Chap.  IT. 

tlie  servient  tenement,  either  express  or  implied.     In  the  — ! ! — ! 

following  pages,  therefore,  the  acquisition  of  easements 
as  distinguished  from  natural  rights  has  alone  to  be  con- 
sidered. 

AIR. 

It  has  already  been  remarked  that  there  are  two  classes  Two  kinds  of 
of  easements  in  connection  with  the  air  to  which  an  owner 
of  land  may  be  entitled,  and  that  they  are  rights  relating 
to  the  free  and  uninterrupted  passage  of  aii-,  and  rights 
relating  to  purity  of  air. 

On  account  of  the  similitude  of  light  and  air  with  Uninter- 
reference  to  the  rules  of  law  respecting  the  passage  thereof  of  ^h-,  °^ 
to  buildings  or  land,  they  were  considered  together  in 
the  previous  chapter,  and  the  same  course  will  be  adopted 
now  (/)  ;  but  it  may  be  mentioned  here  that  a  right  to 
free  and  uninterrupted  passage  of  air  may  be  acquired 
by  grant  {g),  express  or  implied,  or  by  prescription.  With 
reference,  however,  to  the  power  of  acquiring  a  right  to 
uninterrupted  passage  of  air  by  prescription,  there  is  a 
difference  between  light  and  air.  A  prescriptive  right  Prescription, 
that  light  shall  not  be  obstructed  can,  at  the  present  day, 
only  be  acquired  under  the  Prescription  Act — special 
provision  having  been  made  in  that  statute  for  the 
acquisition  of  rights  to  light — and  in  consequence  of 
the  form  of  words  there  used,  rights  to  light  cannot  be 
acquired  now  by  prescription  at  common  law ;  this  will  be 
more  particularly  explained  by-and-by ;  but  with  reference 
to  air  the  case  is  the  reverse,  for  no  provision  was  made  in 
the  Prescription  Act  for  acquisition  of  rights  to  have  the  Prescription 
natural  flow  of  air  uninterrupted,  and  the  common  law 
mode  of   gaining   such   a   right   still   remains  {h),  which 

(/)  Seojoos^,  Light,  p.  266.  (A)  In  Hall  v.   The  Lich- 

(g)  Bass  Y.  Gregory,  L.  E.,  feld  Brewery  Company,  49  L. 

25   Q.  B.  D.  481  ;  59  L.  J.,  J.,  Ch.  655,  Fry,  J.,  said  that 

Q.  B.  574.  as  a  right  to  have  air  unob- 
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Chap.  II.  is,  consequently,  the  only  mode  by  which  a  prescriptive 
^^  •  "•  right  to  this  easement  can  be  acquired.  It  has  been 
questioned  whether  a  riglit  to  uninterrupted  flow  of  air 
is  not  an  "  easement  "  within  the  meaning  of  the  second 
section  of  the  Prescription  Act ;  but  it  was  held  after 
full  argument,  both  in  the  Court  of  Common  Pleas  and 
in  the  Exchequer  Chamber,  that  it  was  not  (/).  There 
Common  law.  can  be  no  doubt  that  a  right  that  air  accustomed  to  flow  to 
a  window  or  other  defined  aperture  in  a  building  shall  not 
be  obstructed  may  be  acquired  by  prescription  at  common 
law.  It  appears  to  be  clear,  however,  and  it  is  certainly 
in  analogy  with  the  law  in  the  case  of  light,  that  no  right 
of  a  vague  and  indefinite  kind  to  the  free  flow  of  air  can 
be  acquired  by  prescription,  the  claim  must  be  definite  for 
air  to  some  window  or  similar  place  {k),  but  if  a  definite 
claim  of  that  kind  be  made,  the  acquisition  of  a  right  can 
be  established  at  law  {/). 

Grant.  If  a  claim  is  made  by  grant,  there  is  an  obvious  differ- 

ence between  a  grant  by  general  words  or  phi-ases,  and  an 
express  grant  in  clear  and  definite  terms.  By  the  latter  a 
landowner  may,  of  course,  make  any  grant  he  pleases, 
even  of  the  most  extensive  kind,  which  would  prevent  him 


structed  was  not  a  fit  subject 
for  a  grant  but  for  a  covenant 
not  to  obstruct,  it  was  not  a 
subject  for  prescription  for 
which  a  grant  must  be  pre- 
sumed ;  but  it  is  scarcely  open 
to  question  that  the  law  has 
always  recognized  j^rescrip- 
tive  rights  to  have  air  unob- 
structed, and  no  easements 
of  a  negative  character  are 
the  proper  subjects  for  a 
grant,  but  must  always  origi- 
nate in  a  covenant  actual 
or  presumed  by  the  servient 
owner  not  to  do  something. 
It  is  therefore  evident  that 


prescription  can  be  supported 
by  a  presumed  covenant  as 
well  as  by  a  presumed  grant. 

(i)  Webb  V.  Bird,  10  C.  B., 
N.  S.  268;  30  L.  J.,  C.  P. 
384  :  in  i:xch.  Cham.,  13  C.  B., 
N.  S.  841  ;  31  L.  J.,  C.  P. 
335.  Bryant  v.  Lefever,  L.  P., 
4  0.  P.  D.  172;  48L.  J.,  Q.B. 
380. 

{k)  Webb  V.  Bird,  13  C.  B., 
N.  S.  841  ;  31  L.  J.,  C.  P. 
335.  Chasteyy.Ackland,Tj.^., 
2  Ch.  389;  64  L.  J.,  Ch.  523. 

(J)  Bass  V.  Gregory,  L.  P., 
25  Q.  B.  D.  481  ;  59  L.  J., 
Q.  B.  574. 
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and  his  successors  building  for  a  long  distance  and  over  a  Chap.  II. 
wide  space  of  ground  for  the  benefit  of  a  building  or  a  ^^^'  ^' 
mere  open  ground  belonging  to  his  neighbour,  but  if  the 
grant  is  expressed  only  in  general  terms,  or  if  it  is  to  be 
implied  only,  and  is  not  made  for  any  specific  purpose,  the 
grantee  will  not  be  allowed  a  right  by  way  of  easement  to 
the  access  of  air,  excej^t  where  such  right  is  enjoyed 
through  a  definite  apertm-e  in  the  nature  of  a  window,  or 
through  a  definite  channel  over  adjoining  property  {m). 

The  right  to  purity  of  air,  as  already  explained,  is  a  Ri^htto 
natural  right ;  but  an  adverse  right  may  be  acquired  by  P*^^^*^  '^"*- 
a  landowner  to  pollute  the  air  which  flows  to  the  land  of 
a  neighbour.     This  easement  may  be  acquired  by  grant, 
express  or  implied,  or  by  prescription. 

Express  grants  of  this  kind  are  not  of  very  common  Implied  grant 
occurrence,  but  as  a  vendor  of  a  house  with  windows  poUi^e.  ° 
overlooking  his  land  impliedly  grants  to  the  purchaser 
a  right  to  light,  so  it  would  probably  be  held  that  a 
vendor  of  a  factory  impliedly  grants  a  right  to  the 
purchaser  to  pollute  the  air,  when  necessary  and  un- 
avoidable, with  the  smoke  and  vapours  from  the  factory. 
The  vendor  could,  of  course,  only  grant  such  a  right  as 
against  himself,  so  as  to  preclude  himself  from  suing  for 
the  nuisance  created ;  he  could  not  impose  such  a  burden 
on  his  neighbours  or  the  public  (/?). 

When  the  air  which  passes  to  a  person's  house  or  land  Prescriptive 
has  been  habitually  polluted  by  smoke,  or  otherwise,  for  pfuute! 
twenty  years,  and  he  has  been  in  a  position  to  resist  the 
nuisance  by  legal  proceedings,  or  otherwise,  a  right  may 
be  acquired  against  that  person  to  continue  the  nuisance. 

{m)  Aldin  Y.Latimer,  Clarh,  (n)    Tipping  v.  St.   Helenas 

Muirhead  <t  Company ,  L.  E.,  Smelting  Company,  per  Sir  W. 

(1894)   2   Ch.  437;  63  L.  J.,  Page    Wood,  V.-C,  L.  E.,   1 

Ch.  601.  Ch.  Ap.  p.  67. 
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Chap.  II.  In  the  case  of  Crump  v.  Lamhcrt  (o),  Lord  Romilly,  M.E,., 
^^  '  '  said :  "  There  is,  I  apprehend,  no  distinction  between 
any  of  the  cases,  whether  it  be  smoke,  smell,  noise, 
vapour,  or  water,  or  any  other  gas  or  fluid.  The  o^vner 
of  one  tenement  cannot  cause  or  permit  to  pass  over  or 
flow  into  his  neighbour's  tenement,  any  one  or  more  of 
these  things  in  such  a  way  as  materially  to  interfere 
with  the  ordinary  comfort  of  the  occupier  of  the  neigh- 
bouring tenement,  or  so  as  to  injure  his  property.  It  is 
true  that,  by  lapse  of  time,  if  the  owner  of  the  adjoining 
tenement,  which,  in  case  of  light  or  water,  is  usually 
called  the  servient  tenement,  has  not  resisted  for  a  period 
of  twenty  years,  then  the  owner  of  the  dominant  has 
acquired  the  right  of  discharging  the  gases  or  the  fluid, 
or  sending  smoke  or  noise  from  his  tenement  over  .the 
tenement  of  his  neighbour;  but  until  that  time  has 
elapsed,  the  owner  of  the  adjoining  or  neighbouring 
tenement,  whether  he  has  or  has  not  previously  occupied 
it — in  other  words,  whether  he  comes  to  the  nuisance,  or 
the  nuisance  comes  to  him — retains  his  right  to  have  the 
air  that  passes  over  his  land  pure  and  unpolluted,  and 
the  soil  and  produce  of  it  uninjured  by  the  passage  of 
gases,  by  the  deposit  of  deleterious  substances,  or  by 
the  flow  of  water." 


LIGHT. 

Acquisition  The  consideration  of  the  means  of  acquiring  rights  to 

of  right  to        uninterrupted  flow  of  air,  was,  on  account  of  the  similarity 

umnterrupted  ....  . 

light  and  air.    of  light  and  air  in  this  respect,  postponed  to  this  place, 
that  the  two  subjects  might  be  treated  together. 

It  has  been  previously  explained  that  every  man  has  a 
natural  right  to  use  and  enjoy  the  light  and  air  which 

(o)  L.   E.,   3   Eq.   p.   413.  A.  &  E.  590;  8  L.  J.,  N.  S., 

Bliss  V.   Hall,  4  Bing.  N.  C.  Q.  B.  337.     Sturcjes  v.  Bridg- 

183;    7    L.   J.,   K    S.,   C.  P.  wan,  L.  E.,  llCh.D.  855;  48 

122.     Flight   v.    Thomas^    10  L.  J.,  Ch.  785. 
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naturally  come  to  him  in  any  way  lie  thinks  proper,  pro-     Chap.  II. 

vided  lie   does  not  cause  unjustifiable  damage  to  other  U — 

persons  by  his  mode  of  using  them,  but  that  this  natural 
right,  differing  from  the  natm-al  right  to  the  flow  of  water, 
is  subordinate  to  the  right  incident  to  property,  which 
every  person  has  to  build  on  his  own  land.  Every  land- 
owner has  perfect  right  to  build  on  his  own  ground,  though 
he  thereby  obstructs  his  neighbour's  light  and  air,  unless 
his  neighbour  has  acquii-ed  a  right  against  him  that  his 
light  and  air  shall  not  be  obstructed  (;;).  This  easement 
of  right  to  have  light  and  air  uninterrupted  may  be 
acquired,  like  other  easements,  by  grant,  or,  more  strictly 
speaking,  by  covenant,  express  or  implied,  or  by  prescrip- 
tion. 

Before  explaining  the  circumstances  under  which  a  No  grant 
grant  of  right  to  light  and  air  or  a  covenant  not  to  obstruct  gu^eriug^°°^ 
light  and  air  will  be  implied  from  the  acts  of  parties,  it  windows  to 
may  be  well  to  point  out  that  no  grant  of  right  to  un- 
interrupted light  and  air  or  covenant  not  to  obstruct  them 
can  be  implied  from  the  circumstance  that  a  landowner 
suffers  another  person  to  open  new  windows  overlooking 
his  land  without  making  any  objection.  The  fullest 
knowledge  with  entire  but  mere  acquiescence,  cannot 
bind  a  party  who  has  no  means  of  resistance,  and  there  is 
no  means  of  resisting  the  opening  of  a  new  window  by  the 
owner  of  a  house ;  the  owner  of  a  house  has  a  perfectly 
legal  right  to  open  any  windows  he  thinks  proper,  and  no 
action  will  lie  against  him  for  doing  so,  or  for  the  dis^ 
turbance  of  the  adjoining  landowner's  privacy.  There 
may  seem  to  be  some  hardship  in  the  rule  that  a  land- 
owner who  has  stood  by  without  taking  any  notice  or 
uttering  a  remonstrance  while  his  neighbour  has  incurred 
expense  in  building,  should  be  at  liberty  afterwards  to 
build  in  front  of  the  windows  and  destroy  the  comfort  or 

{p)   Taplmg  v.  Jones,  1 1  H.  L.  0.  290  ;  34  L.  J.,  0.  P.  344. 
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Chap.  II.     decrease  the  utility  and  value  of  tlie  house ;  but  he  is 


Sect 


entitled  to  do  so,  and  with  good  reason,  for  it  is  far  more 
just  and  convenient  that  the  party  who  seeks  to  add  to 
the  enjoyment  of  his  own  land  by  getting  anything  in 
the  nature  of  an  easement,  should  be  obliged  first  to 
secure  the  right  to  it  by  some  unambiguous  and  well-under- 
stood grant  or  covenant  from  his  neighbour,  who  thereby 
may  know  the  nature  and  extent  of  his  obligation,  and 
can  create  it  or  not  as  he  pleases,  or  couple  with  it  such 
terms  as  he  thinks  fit  to  impose,  than  that  such  a  right 
should  be  acquired  against  him,  almost  without  his 
cognizance  (q).  But  if  there  are  cii'cumstances,  beyond 
mere  acquiescence,  by  which  a  landowner  was  encouraged 
by  his  neighbour  to  build  and  make  windows  under 
the  belief  that  the  neighbour  would  not  obstruct  them, 
the  latter  may  be  restrained  from  obstructing  the  light, 
though  the  ease  may  be  one  in  which  no  grant  can  be 
implied  (r). 

New  windows      It  has  been  questioned  whether  railway  companies  are 
railways :—      in  the  same  position  as  other  landowners  in  this  respect, 

acquisition  of    ^  ^  whether  owners  of  land  adjoining  a  railway  do  not,  in 

nght  to  light.  IT  1  -11 

building  a  house  close  to  the  line,  at  once  become  entitled 

to  a  right  to  unobstructed  light  and  air  to  every  window 

looking  over  the  railway.     Malins,  Y.-C,  held  that  they 

do,  and  that  the  railway  company  has  no  right  to  put  up 

a  hoarding   to   block  up  the  windows  (s).      The   reason 

given  for  this  was  that  though  railway  companies  have 

the  fee  simple  in  their  land,  the  object  of  their  Acts  is 

(q)  Blanchard  v.  Bridges,  4  taken  to  the  Court  of  Appeal 

A.  &  E.  176  ;  5  L.  J.,  N.  S.,  on  another  point;   but  as  the 

K.  B.  78.  company  had  not  re-erected 

(r)   Cotching  v.  Bassett,  32  the  hoarding,  which  before  the 

Beav.  101  ;  32  L.  J.,  Ch.  286.  action  had  been  blown  down, 

(s)  Norton  v.   London   and  the  Court  of  Appeal  did  not 

North  Western  Railway  Com-  decide  on  the  respective  rights 

pany,  L.  E.,  9  Ch.  D.  623  ;  47  of  the  parties  as  to  light  and 

L.  J.,  Ch.  859.     The  case  was  air. 
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merely  to  give  them  an  uninterrupted  right  of  way,  and     Chap.  11. 

that  the  adjoining  landowners  are  to  have  as  much  enjoy-  !_ !_ 

ment  and  as  free  use  of  their  lands  as  they  had  before 
the  line  was  made,  so  far  as  the  exercise  of  their  rights 
do  not  interfere  with  the  rights  of  the  company  as  to 
running  trains,  and  that  one  of  those  rights  is  the  right 
to  erect  buildings  with  windows  overlooking  the  adjoining 
land.  It  is  obvious  that  there  is  a  fallacy  in  this  argu- 
ment. The  right  of  the  landowners  before  the  railway 
was  made  was,  truly,  to  build  on  their  land  and  open 
any  windows  they  pleased ;  but  that  gave  them  no  right 
as  against  their  neighbours  to  have  the  light  and  air 
coming  to  the  windows  unobstructed,  or  to  prevent  their 
neighbours  building  also ;  therefore  they  have  as  much 
enjoyment  and  free  use  of  their  land  after  the  railway 
is  made  as  they  had  before,  even  though  the  railway 
company  do  what  any  other  landowner  may  do — erect  a 
hoarding  or  other  building  on  their  own  ground.  The 
decision  of  Malius,  V.-C,  was  followed  by  Bacon,  V.-C, 
in  a  similar  case  (;')  to  the  extent  that  he  restrained  the 
keeping  up  of  a  hoarding  until  the  question  of  law  could 
be  decided ;  but  the  injunction  was  discharged  by  the  Com't 
of  Appeal,  which  thus  overruled  the  decision  of  Malins, 
V.-C.  Baggallay,  L.J.,  said  that  if  a  railway  company  is 
using  its  land  for  purposes  not  consistent  with  and  not 
authorised  by  its  Acts  of  Parliament,  then  if  the  improper 
use  of  the  land  interferes  with  any  legal  right  of  an 
individual,  that  individual  may  ask  for  an  injunction  to 
restrain  the  railway  company  from  such  unlawful  use  of 
its  land ;  but  in  the  case  before  the  Court  the  person 
complaining  had  no  right  at  all,  for  his  house  had  only 
been  built  about  fifteen  years.  His  lordship  added  that 
it  seemed  contrary  to  every  principle  on  which  the  Court 
acts  in  cases  of  the  kind,  that  a  person  who  has  no  rights 

(t)  Bonner  v.  Great  Western  Railway  Company^  L.  E.,  24 
Ch.  D.  1. 
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Chap.  II. 
Sect.  2. 


When  a  grant 
is  imphed  on 
division  of 
property. 


Sale  of  house 
reserving  ad- 
joining land. 


should  obtain  an  injunction  to  restrain  a  railway  company 
or  anybody  else  from  doing  that  which  would  interfere  with 
his  acquiring  a  right  by  reason  of  his  being  unmolested 
for  a  certain  length  of  time.  The  decision  of  Malins, 
Y.-C,  was  also  expressly  dissented  from  in  the  Court  of 
Appeal  in  the  case  of  Foster  v.  The  London,  Chatham  and 
Dover  Railicaij  Company  (it). 

Questions  of  implied  grants  of  right  to  light  and  air 
generally  arise  when  persons  who  own  houses  and  adjoin- 
ing or  neighbouring  land  sever  the  property  by  selling 
either  (a)  the  houses,  or  (b)  the  land,  or  by  (c)  disposing 
of  both  at  the  same  time  to  different  persons ;  but  it  is 
not  in  every  case  of  severance  of  houses  and  land  that 
a  grant  of  a  right  to  light  can  be  implied,  and  the  above 
three  cases  must  be  considered  in  succession. 

(a)  If  a  man  sells  a  house  which  has  windows  overlook- 
ing adjoining  land  which  he  retains,  he  cannot,  as  a  general 
rule,  afterwards  stop  the  light  from  coming  to  the  windows 
of  the  house  by  building  on  the  land ;  for  when  granting 
the  house  he  is  presumed  to  have  granted  also  a  right 
to  light  to  the  windows,  or  to  have  covenanted  not  to 
obstruct  them,  and  he  may  not  subsequently  derogate 
from  his  own  grant  or  violate  his  covenant ;  so,  also,  if 
after  selling  the  house  he  sells  the  land  to  a  third  person, 
the  latter  may  not  obstruct  the  light  from  the  windows, 
for  the  vendor  could  only  convey  the  land  subject  to  the 
same  burdens  to  which  it  was  subject  in  his  own  hands  (oc). 


\ 


{u)  L.  E.,  (1895)  1  Q.  B. 
711;  64  L.  J.,  Q.  B.  65. 

{x)  Coutts  V.  Gorhani^  Moo. 
&  Mai.  396.  Cox  v.  Matheivs, 
1  Vent.  239.  Palmer  v.  Flet- 
cher, 1  Lev.  122;  Sir  T.Eaym. 
87.  Palmer  v.  Paid,  2  L.  J., 
Ch.  154.  Rolinson  v.  Grave, 
L.  E.,  AVeekly  Notes,  1873, 
p.  83.    In  Bedding  ton  v.  Atlee 


(L.  E.,  35  Ch.  D.  317;  56 
L.  J.,  Ch.  655),  the  purchaser 
of  the  house  had  only  con- 
tracted to  buy  at  the  time  the 
adjoining  land  was  conveyed, 
and  it  was  held  that  the  ease- 
ment of  light  was  acquired 
by  him  when  he  contracted  to 
buy ;  the  date  of  the  contract, 
not  of  the   first  conveyance, 
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This  right  of  a  purchaser  of  a  house  to  prevent  the  vendor     Chap.  II. 

of  adjoining  or  neighbouring  land  building  in  such  a  way  as  Ll_L_ 

to  obstruct  his  light,  depends  entirely  on  an  implied  grant; 
and  the  exact  natiu-e  and  extent  of  this  grant  must  be 
ascertained,  not  only  from  the  fact  of  the  sale  of  the  house, 
but  from  all  surrounding  circumstances.  If  the  implica- 
tion arose  merely  from  the  fact  of  the  sale,  the  purchaser 
would  become  in  any  case  entitled  to  an  absolute  and 
unlimited  right  to  light ;  but  the  case  of  The  Birmingham^ 
Dudley,  and  District  Banking  Company  v.  Ross  (y)  shows 
that  this  is  not  so,  and  that  all  surrounding  circumstances 
must  also  be  taken  into  consideration.  In  that  case,  the 
land  where  certain  building  operations  were  in  progress  was 
taken  by  the  Corporation  of  Bii'mingham  to  carry  out  an 
extensive  scheme  of  improvement.  The  piece  leased  to 
the  plaintiff  for  his  building  was  on  one  side  of  a  new  road 
intended  to  be  made  only  twenty  feet  wide,  and  it  was 
designed,  as  the  plaintiff  well  knew,  that  buildings  of 
some  kind  suitable  to  the  locality  would  be  erected  on  the 
other  side  of  that  narrow  road.  The  grant  of  light  to  be 
implied,  therefore,  was  not  a  grant  of  such  an  amount  of 
light  as  had  previously  passed  over  some  old  stabling  and 
low  buildings,  but  only  of  such  an  amount  as  would  be 
received  when  the  contemplated  buildings,  whatever  they 
might  be,  were  erected.  The  whole  building  scheme,  and 
the  intended  nature  of  the  locality  and  buildings,  had  to 
be  taken  into  consideration,  as  well  as  the  fact  of  the  grant 
of  the  plaintiff's  house  and  the  windows  in  it.  So  also  in 
a  case  where  the  grantor  of  a  lease  of  a  house  for  twenty- 
one  years  was  himself  lessee  for  fom*  years  of  some 
neighbouring  premises,  which  were  so  low  in  construction 

being  regarded  for  the  pur-  Myers  v.  Catterson,  L.  E.,  43 

pose  of  implying  a  grant.  Ch.   D.  470  ;   59   L.   J.,  Ch. 

(y)  L.  E.,  38  Ch.  D.  295;  315;   and    Wiho^i  v.    Queen's 

57  L.  J.,  Ch.  106  :   on  appeal,  Club,  L.  E.,  (1891)  3  Ch.  522  ; 

L.   E.,   38   Ch.    D.    295  ;    57  60  L.  J.,  Ch.  698. 
L.   J.,   Ch.    601.      See    also 
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Chap.  II. 
Sect.  2. 


Sale  of  land 

reserving 

house. 


Disposal  of 
house  and 
land  simul- 
taneously. 


that  they  did  not  prevent  the  light  coining  to  the 
windows  of  the  house,  and  he  suhsequently  purchased  the 
low  building  in  fee,  it  was  held  that  the  implied  grant  of 
right  to  light  was  limited  to  the  term  the  grantor  had  in 
the  low  buildings  at  the  date  of  the  lease  of  the  house — 
that  is,  the  four  years,  and  that  the  fact  of  the  subsequent 
purchase  of  the  freehold  estate  in  fee  in  the  low  buildings 
did  not  extend  the  implied  grant  of  the  right  to  light  to 
a  longer  term  (s) . 

(b)  In  the  next  case,  where  the  owner  of  a  house  and  land 
sells  the  land  and  keeps  the  house,  there  is  no  such  grant 
or  covenant  by  the  purchaser  of  the  land  implied  against 
him  ;  for,  if  the  conveyance  is  absolute,  and  without  any 
reservation  of  easements,  there  is  no  ground  for  presuming 
an  intention  that  a  right  to  light  should  be  reserved  by  the 
vendor  or  granted  by  the  purchaser  {a). 

(c)  In  the  third  case,  where  the  house  and  land  are  sold 
or  otherwise  disposed  of  simultaneously  to  different  persons, 
the  case  is  similar  to  a  sale  of  the  house  when  the  land  is 
reserved,  for  the  vendor  is  presumed  to  grant  a  right  to 
light  to  the  purchaser  of  the  house,  or  to  covenant  with 
him  not  to  obstruct  the  light ;  and  the  purchaser  of  the 
land  takes  it  subject  to  the  restriction  that  he  may  not 


(s)  Booth  V.  AlcocJc,  L.  E., 
8  Ch.  App.  6G3;  42L.J.,Ch. 
557.  See  also  Hayjies  v.  King, 
L.  E.,  (1893)  3  Ch.  439;  63 
L.  J.,  Ch.  21. 

(a)  White  v.  Bass,  7  H.  & 
N.  722;  31  L.  J.,  Exch.  283. 
Curriers'  Company  v.  Corhett, 
2  Dr.  &  Sm.  355.  Ellis  v. 
The  Manchester  Carriage  Com- 
pany {Limited),  L.  E.,  2  C.  P. 
D.  13.  Master  v.  Hansard, 
L.  E.,  4  Ch.D.  718;  46  L.  J., 
Ch.  505.  Wheeldon  v.  Bur- 
roics,  L.  E.,  12  Ch.  D.  31; 


48  L.  J.,  Ch.  853.  It  would 
be  consistent  if  the  prin- 
ciple of  law  were  the  same 
with  regard  to  support,  and 
that  if  an  owner  of  adjoining 
houses  sold  one,  keeping  the 
other,  he  should  not  be  en- 
titled to  support  for  the  house 
kept,  but  should  grant,  by 
implication,  a  right  to  support 
for  the  house  sold  ;  but  ac- 
cording to  Richards  v.  Rose 
(9  Exch.  218  ;  23  L.  J.,  Exch. 
3),  there  would  be  mutual 
rights  to  support. 
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build  so  as  to  obstruct  the  light  (b) .     If  two  or  more  bouses     Chap.  II. 
are  sold  simultaneously,  and  each  enjoys  light  over  the  ^' 

other,  a  right  to  light  is  impliedly  granted  to  each  (c) . 

In  P//inips  V.  Low  (d)  an  attempt  was  made  to  establish  Severance 
a  distinction  in  this  respect  between  a  conveyance  of  a  land  by  mil. 
house  to  one  and  adjoining  land  to  another  by  deed  and  a 
separation  of  the  properties  by  will,  on  the  ground  that 
the  obligation  not  to  stop  the  light  rested  on  the  maxim 
that  a  grantor  cannot  derogate  from  his  own  grant,  but 
that  the  principle  could  not  apply  to  a  case  where  the 
grantee  or  devisee  is  a  gratuitous  donee.  The  learned 
judge,  however,  held  that  a  will  operates  as  a  simultaneous 
conveyance  of  the  house  and  the  land  to  the  two  devisees, 
and  according  to  the  principle  laid  down  in  the  Exchequer 
Chamber  in  Phcsey  v.  Vicar i/  the  right  depended  on  the 
construction  of  the  will  taken  in  connection  with  the  mode 
in  which  the  premises  were  enjoyed  at  the  time  of  the  will, 
and  that  what  was  devised  to  the  donee  of  the  house  was 
not  merely  a  brick  building  with  apertures  called  windows, 
but  a  house  with  windows  enjoying  light  as  enjoyed  at  the 
time  the  severance  was  effected  which  gave  rise  technically 
to  the  implication  of  a  grant  of  the  right  by  the  one 
devisee  to  the  other. 

In  the  case  of  Barnes  v.  Loach  {c)  the  question  arose,  Effect  of 
how  the  respective  rights  and  obligations  of  the  owners  of  ti^nie'oTsal 
some  cottages  and  some  adjoining  land  were  affected  by  disposition, 
the  fact  that  at  the  time  of  separation  by  the  will  of  the 
owner  of  both,  the  cottages  were  let  on  lease  to  a  tenant  ? 
Eegarded  in  one  light,  this  was  a  case  of  the  third  class 

(Z>)     Palmer      v.     Fletcher,  (c)  Russell    v.     Watts,   j^er 

1     Lev.     122.       Compton    v.  Cotfoji,  L.J.,  L.  E.,  25  Ch.  D. 

Richards,  1  Price,  27.    Sivan-  p.  573. 

borough  v.  Coventry,   9  Bing.  (rf)  L.  E.,  (1892)  1  Ch.  47  ; 

305 ;  2  L.  J.,  N.  S.,  C.  P.  11.  61  L.  J.,  Ch.  44. 

Allen  V.  Taylor,  L.  E.,  16  Ch.  (e)  L.  E.,  4  Q.  B.  D.  494  ; 

D.  355  ;  50  L.  J.,  Ch.  178.  48  L.  J.,  Q.  B.  756. 
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Chap.  n.     above  mentioned,  where  the  owner  disposes  of  the  quasi- 

!_I1_  dominant  and  servient  tenements  simultaneously ;  but  if 

the  grant  of  the  lease  be  taken  into  consideration,  it  was 
a  case  of  first  class.  It  was  contended  on  the  part  of  the 
grantee  of  the  land  that  an  easement  of  light  arising  on 
severance  of  houses  from  adjoining  land  arises  from  what 
is  designated  by  the  French  law  destination  du  pere  de 
familk,  by  which  is  meant  the  arrangement  which  the 
proj)rietor  of  several  heritages  makes  for  their  respective 
use,  but  that  the  doctrine  cannot  apply  where  the  owner  is 
without  power  to  interfere  with  the  existing  arrangements ; 
and  that  as  the  testator  was  not  in  possession  of  the 
cottages  let  on  lease,  he  could  not  interfere  with  the  exist- 
ing arrangements,  and  no  easements  would  arise.  The 
Court  decided  that  the  plaintiff,  the  owner  of  the  cottages, 
was  entitled  to  the  light,  and  said  that  if  the  contention 
for  the  defendant,  the  landowner,  were  to  prevail,  the 
salutary  principle  of  law  with  regard  to  the  passing  of 
manifest  and  apparent  easements  by  implied  grant  on  the 
subdivision  of  a  property,  would  be  defeated  whenever  one 
part  of  it  was  demised  for  any  period,  however  short, 
because  the  owner  would  not  be  in  actual  possession  of 
both  parts  of  the  property  at  the  time  of  alienation ;  that 
this  would  create  great  inconvenience,  and  that  the  Court 
would  require  strong  authority  to  induce  it  to  give  effect 
to  this  contention.  In  this  case  it  does  not  appear  that 
the  principle  which,  according  to  the  authorities  already 
considered  is  applicable  to  the  case,  was  referred  to  at  all 
■ — that  is,  whether  any  grant  of  the  right  could  be  implied 
— and  that  is  always  the  principle  on  which  rights  to 
light  on  severance  of  projierty  are  conferred.  It  is  all 
very  well  to  talk  of  the  rights  and  obligations  which  a 
father  of  a  family  would  wish  to  give  or  impose  on  dis- 
posing of  his  estate  among  his  children  ;  but  if  he  has 
no  power  at  law  to  confer  a  right  by  actual  grant,  how 
can  a  grant  be  imj)lied  ?  and  on  what  principle  can  the 
right  be  declared  to  have  sprung  into  existence  ?    It  is  on 
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the  ground  that  no  grant  can  he  presumed  against  an  Chap.  II. 
owner  of  land  which  is  in  the  occuj^ation  of  a  tenant  that  ^^^'  ^' 
prescriptive  claims  to  easements  are  frequently  defeated  : 
why,  then,  should  not  the  same  reason  defeat  a  claim  hj 
implied  grant  in  other  cases  ?  In  the  case  of  Barnes  v. 
Loach,  it  is  to  he  noticed  that  it  was  the  dominant  tene- 
ment, and  not  the  servient  tenement,  which  was  leased  at 
the  time  the  testator  died,  and  that  fact  could  not  prevent 
the  testator  granting  a  right  to  light  to  the  dominant 
owner,  or  imposing  the  obligation  on  the  devisee  of  the 
servient  tenement,  therefore  the  result  of  the  case  was 
right ;  hut  if  a  case  should  arise  in  which  the  servient 
part  of  the  estate  is  in  the  possession  of  a  tenant  on  lease 
or  otherwise  at  the  time  of  separation,  it  will  he  a  matter 
for  serious  consideration  if  any  right  can  arise  against 
not  only  the  owner  but  his  tenant,  and  if  it  can,  on 
what  ground. 

In  Beddington  v.  Atlee  (/)  the  effect  of  an  outstanding 
leasehold  interest  at  the  time  the  property  was  divided 
again  arose,  but  it  was  not  the  main  point  in  the  case.  In 
this  case,  as  in  Barnes  v.  Loach,  it  was  the  dominant  tene- 
ment which  was  in  the  hands  of  a  tenant ;  but  the  case 
differs  from  Barnes  v.  Loach,  as  the  dominant  tenement 
was  retained  by  the  vendor,  and  the  case  was  one  of 
implied  reservation,  and  not  of  implied  grant  of  the  ease- 
ment. Land  was  sold  which  was  overlooked  by  the  windows 
of  a  house  sold  subsequently.  If  those  had  been  the  only 
facts  there  is  no  doubt  but  that  no  right  to  light  could 
have  been  reserved  by  implied  grant  for  the  vendor ;  but 
previously  to  the  time  when  the  land  was  sold,  the  house 
had  been  let  on  lease  for  twenty- one  years  to  a  tenant  of 
the  vendor.  The  effect  of  that  lease  was  clearly  to  grant 
by  implication  to  the  tenant  a  right  to  light  over  the 
vendor's  adjoining  land  for  the  term  ;  and  the  adjoining 
land  could  only  be  sold  subject  to  the  tenant's  right  to 

(/)  L.  E.,  35  Ch.  D.  317 ;  56  L.  J.,  Ch.  Qb5, 
t2 
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Chap.  IT.     light.     As  a  matter  of  fact  the  lease  shortly  after  the  sale 
^^^^-  ^-       was  put  an  end  to  by  re-entry,  so  that  the  tenant's  ease- 


Acquisition  of 
right  by  con- 
.structive 
notice. 


ment  then  came  to  an  end. 

In  the  case  of  Allen  v.  Seek  ham  (r/)  a  question  ai-ose  with 
reference  to  the  equitable  doctrine  rendering  a  property 
purchased  with  notice  of  some  burden  affecting  it  subject 
to  the  burden.  Hall,  Y.-C,  held  that  if  a  person  buys  a 
piece  of  land  adjoining  a  house  which  has  a  window  over- 
looking it,  he  is  put  upon  inquiry  as  to  that  window,  and 
as  to  any  right  to  light  belonging  to  it,  or  agreement 
relating  to  it,  and  is  bound  thereby  on  the  ground  of  con- 
structive notice.  If  the  window  is  ancient,  it  matters  not, 
of  course,  whether  the  purchaser  of  the  land  is  put  upon 
inquiry  or  not,  or  whether  or  not  he  investigates  the  rights 
of  the  householder,  for  the  right  will  bind  him  in  any 
case  ;  but  in  the  case  in  question  there  had  been  a  dispute 
as  to  whether  the  window  was  ancient  or  not,  and  the 
householder  and  the  defendant's  predecessor  in  title  of  the 
land  had  made  an  agreement  relating  to  the  light,  so  that 
the  question  of  notice  and  the  obligation  on  the  purchaser 
of  the  land  to  make  inquiries  became  material.  The  Court 
of  Appeal,  however,  reversed  the  decision  of  Hall,  V.-C, 
and  held  that  the  doctrine  of  constructive  notice  does  not 
extend  to  a  case  of  this  kind,  and  that  it  would  be  very 
dangerous  to  hold  that  a  man  who  builds  a  house  with  new 
windows  imposes  on  a  purchaser  of  adjoining  property  the 
duty  of  inquring  whether  there  has  been  any  agreement  as 
to  lights. 

Having  thus  disposed  of  the  subject  of  grants  of  rights 
to  light  and  covenants  to  refrain  from  obstruction,  the 
subject  of  prescription  as  it  relates  specially  to  light  has 
to  be  considered. 

Prescription         It  has  already  been  remarked  that  the  Prescription  Act 

Act :  Sect.  3, 

as  to  Ught.  ^^^  ^^  ^  j^   ^^   ^^2  .  071  appeal,  L.  E.,  1 1  Ch.  D.  790 ;  48 

L.  J.,  Ch.  611. 


Prescription. 
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makes  special  provision  for  the  acquisition  of  rights  to  light ;     Chap.  II. 

and  the  third  section  of  that  Act,  which  relates  exclusively    U 

to  the  acquisition  of  rights  to  light,  has  been  set  out  {//). 
This  section  is  essentially  different  from  the  second  in  form 
and  substance,  and  many  questions  have  arisen  as  to  its 
exact  meaning.  Many  have  arisen  where  buildings  have 
been  altered  or  houses  have  been  rebuilt,  and  the  windows 
in  the  altered  or  new  buildings  are  not  altogether  identical 
in  size  or  position  with  the  old  ones.  Where  this  has  been 
the  case,  questions  have  been  raised  whether  the  Act  can 
be  so  construed  as  to  sustain  the  old  easement,  or  annex 
one  which  was  accruing  by  enjoyment  before  the  altera- 
tion, to  the  new  or  altered  windows.  To  answer  questions 
of  tliis  kind  and  many  others,  it  is  necessary  to  study  the 
words  of  the  section  carefully,  and  the  nature  of  the  right 
to  light  at  common  law  which  has  already  been  discussed  (/) . 
It  is  to  be  noticed  that  the  object  of  the  Act  was  not  to 
create  any  new  species  of  right,  but  merely  to  shorten  the 
time  of  prescription  ;  therefore,  the  nature  of  the  easement 
is  precisely  the  same  as  it  was  before  the  Act  was  passed, 
and,  with  reference  to  what  has  already  been  said  about  the 
easement  being  a  right  to  an  "  ancient  light,"  and  not  to 
an  ancient  window,  it  is  to  be  observed  that  the  legislature 
has  studiously  avoided  using  the  word  "  window  "  in  the 
section,  employing  the  expression  "  access  and  use  of  light  " 
as  an  equivalent  to  the  old  phrase. 

The  first  thing,  however,  to  be  remarked  about  this  Prescription 

-.  1  1     ,1       /-<  •  1  1    •      against  the 

section  is  that,  although  the  Crown  is  expressly  named  m  Crown. 
the  second  section  as  liable  to  become  subject  to  the  pre- 
scriptive rights  there  named,  no  mention  is  made  of  the 
Crown  in  the  third  section.  The  second  section  begins  by 
assuming  that  at  common  law  crown  lands  can  become 
subject  to  rights  of  way  and  other  easements  of  a  like 
kind,  watercourse  and  to  the  use  of  water,  by  prescription, 

.    (h)  Ante,  p.  193.  (0  Ante,  Chap.  I.,  Sect.  1, 

X)p.  51—54. 
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Chap.  n.     and  provides  accordingly  that  such  rights  may  also  be 


Sect.  2 


acquired  under  the  Act  against  the  Crown  ;  hut  no  mention 
is  made  of  the  Crown  in  the  third  section.  It  is  somewhat 
difficult  to  see  why  this  distinction  was  made  and  to  believe 
it  was  not  an  oversight,  for  a  mistake  may  easily  have  arisen 
from  the  fact  that  the  land  over  which  easements  could 
be  acquired  are  expressly  mentioned  in  the  second  section, 
and  thus  crown  lands  could  naturally  be  referred  to  there, 
whereas  in  the  third  section  no  mention  whatever  is  made 
of  servient  tenements,  and  thus  the  form  in  which  the 
section  is  drawn  may  unintentionally  be  responsible  for 
the  omission.  Crown  lands  are  also  expressly  named  in 
the  first  section  of  the  Act  with  reference  to  rights  of 
common  and  other  profitn  a  prendre,  and  that  circumstance 
also  leads  to  the  impression  that  the  omission  in  the  third 
section  was  accidental,  for  why  of  all  rights  should  light 
alone  be  excepted  and  incapable  of  acquisition  by  prescrip- 
tion against  the  Crown  ?  But  so  it  is,  for  the  result  is 
that  if  the  access  and  use  of  light  has  been  enjoyed  across 
crown  lands,  or,  in  other  words,  if  the  would-be  dominant 
estate  adjoins  crown  property,  no  right  to  light  can  be 
acquired,  however  long  the  period  of  enjoyment  uninter- 
ruptedly may  have  been,  even  though  the  property  be 
leased  for  a  long  term  to  a  subject  (A-),  or  if  held  by  sub- 
jects in  fee  in  trust  for  the  Crown  (/). 

"Actual"  It  will  be  seen  that  to  enable  a  right  to  light  to  be 

cnjojTnen  ,  acquired  under  the  provisions  of  the  Prescription  Act,  the 
statute  requires  actual  enjoyment  for  the  full  period  of 
twenty  years.  With  regard  to  this  a  question  arose  whether 
the  statute  is  satisfied,  and  whether  a  right  is  gained,  if  a 
house  is  built  and  the  windows  put  in,  but  if  the  decorative 
and  internal  portions  of  the  house  are  so  unfinished  that 
the  house  is  uninhabitable,  and  if,  in  fact,  the  house  is 

{k)    Wheaton  v.  Maple  and  (I)  Perry  v.  Eames,  L.  R., 

Comimny,  L.  E.,  (1893)  3  Ch.  (1891)  3  Ch.  522;  60  L.  J.,  Ch. 
48  ;  62  L.  J.,  Ch.  963.  698. 
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uninhabited  during  the  prescriptive  period.     It  was  held     Chap.  11. 

that  under  such  circumstances  the  statute  is  satisfied,  and    _! 1_1_ 

that  the  right  can  be  acquired,  for  that  no  occupation,  in 
the  sense  of  personal  occupation,  is  necessary  to  constitute 
actual  enjoyment  within  the  meaning  of  the  Act  {m).  It 
has  also  been  held  that  the  statute  was  satisfied  where  the 
light  claimed  was  through  windows  of  a  warehouse  closed 
with  shutters  which  were  only  occasionally  opened  when 
wool  had  to  be  examined,  for  that  the  Act  by  actual  enjoy- 
ment did  not  mean  continuous  user  {)i). 

The  case  of  Collis  v.  Laugher  just  referred  to  established  Commence- 

1-1  1  J-     1   j'ix;     mentofenjoy- 

a  further  point  of  detail  about  which  much  practical  dim-  ment  of  liKht 
culty  is  likely  to  arise,  namely,  the  exact  date  from  which  jj; jj^w  build- 
actual  enjoyment  is  to  be  deemed  to  commence.  The 
building  of  a  house  is  a  process  which  must  in  every  case 
extend  over  a  considerable  time,  and  it  is  manifest  that 
not  only  does  light  pass  through  the  window  holes  before 
the  sashes  have  been  put  in  and  the  house  is  fit  for  occupa- 
tion, but  different  windows  will  be  formed  in  the  walls  at 
different  dates,  and  if,  as  in  that  case,  the  action  to  try  a 
right  to  light  is  commenced  after  the  expiration  of  twenty 
years  from  the  commencement  of  the  building,  but  less 
than  twenty  years  from  its  completion,  the  exact  principle 
upon  which  the  period  is  to  be  calculated  is  called  in  ques- 
tion. In  CoIIk  V.  Laugher  the  writ  was  issued  on  the  16th 
of  January,  1894 ;  but  on  the  16th  of  January,  1874,  the 
house  had  only  been  completed  as  to  its  walls  and  roof, 
there  were  no  sashes  in  the  windows  or  even  floors  laid 
down.  It  was  held,  however,  that  the  twenty  years  had 
run  when  the  action  was  commenced,  and  it  may  be  under- 
stood from  the  judgment  that  the  prescriptive  period  must 
be  deemed  to  begin  to  run  as  soon  as  the  house  is  in  such 

(m)   Courtauld  v.  Legh,  L.  L.  J.,  Ch.  851. 

E.,    4  Exch.    126;    38  L.  J.,  («)  Cooper  x.  Straker^'h.'R., 

Exch.  45.      ColUs  V.  Laugher,  40   Gh.  D.  21 ;  58  L.  J.,  Ch. 

L.  E.,  (1894)  3  Ch.  659  ;  63  26. 
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a  condition,  from  the  roof  being  covered  in,  that  light 
actually  must  pass  through  the  openings  in  the  walls  to 
the  interior.  Before  the  roof  is  covered  in  probably  no 
appreciable  amount  of  light  would  pass  through  the 
apertures  for  the  windows,  and  the  interior  of  the  building 
would  be  equally  illuminated  if  the  holes  were  boarded  up. 
This,  of  course,  is  a  question  of  evidence. 

The  thii'd  section  of  the  Prescription  Act  concludes  with 
a  provision  that  an  absolute  and  indefeasible  right  to  light 
is  to  be  acquired  by  enjoyment  for  twenty  years,  "unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing."  A  question  naturally  arises  on  this  by 
whom  is  the  consent  to  be  given — the  dominant  or  the 
servient  owner  ?  To  answer  this,  two  other  questions  must 
be  asked — namely,  for  what  purpose  is  the  consent  required? 
and  to  what  act  is  it  that  somebody  is  to  consent?  It 
requires  no  consent  on  the  part  of  the  servient  owner  to 
entitle  the  dominant  owner  to  make  a  window  in  his  house, 
or  to  entitle  him  to  receive  the  light  through  it  when  made, 
for  he  has  a  natural  right  to  that ;  but  if  he  does  make 
a  window  the  servient  owner  may  block  it  up.  There 
is  nothing  to  which  the  dominant  owner  can  consent, 
and  the  only  reasonable  interpretation  of  the  Act,  there- 
fore, is  that  the  consent  must  be  a  consent  by  the  servient 
owner  not  to  block  the  window  up.  It  would,  there- 
fore, appear  that  the  Act  requires  the  consent  to  be  given 
in  writing  by  him.  This,  however,  from  another  point 
of  view,  seems  imreasonable,  for  it  is  the  dominant 
owner  who  has  to  be  controlled  by  the  consent,  to  prevent 
him  gaining  a  right  to  light ;  it  is  he  who  is  to  gain  by 
having  the  window  unblocked ;  and  what  seems  to  be  re- 
quired, therefore,  is,  not  a  consent  by  the  servient  owner, 
but  a  written  acknowledgment  by  the  dominant  to  the 
servient  owner  that  he  is  enjoying  the  light  by  his  per- 
mission, and  that  no  right  is  to  be  acquired  by  him  against 


Sect.  2. 
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the  servient  owner  by  means  of  that  enjoyment,  so  that  if  Chap.  11. 
litigation  should  at  any  time  arise  about  the  right  the 
servient  owner  may  have  the  written  acknowledgment  of 
the  dominant  owner  to  show  that  no  right  has  been 
acquired,  for  which  purpose  the  consent  of  the  servient 
owner  given  to  the  dominant  owner  would  be  of  no  use 
even  if  it  should  be  forthcoming  when  wanted.  The 
provision  of  the  Act  seems,  therefore,  unintelligible,  and 
not  unnaturally  led  to  a  difficulty  when  an  occasion  arose. 
This  happened  in  the  case  of  Bcivlei/  v.  Atkinson  (o).  In 
1814,  one  Isaac  Kirkbride  opened  some  windows  in  his 
house  overlooking  the  land  of  Henry  Spencer,  and  signed 
a  document  stating  that  whereas  he  had  lately  put  out 
four  windows,  he  thereby  declared  that  those  windows  or 
lights  were  put  out,  and  remained  upon  the  leave  or 
indulgence  of  the  said  Henry  Spencer,  and  that  he  would, 
upon  the  request  of  him  or  his  heirs  or  assigns,  to  be  made 
at  any  time  thereafter,  wall  or  block  up  the  same,  and  in 
the  meantime  pay  sixpence  a  year.  This  document  was 
not  signed  by  Spencer.  The  sixpence  was  paid  regularly 
down  to  1859,  although  both  properties  had  changed 
hands  several  times,  but  ceased  to  be  paid  from  that  time ; 
and  in  1877  the  defendant,  who  then  had  Spencer's  land, 
proceeded  to  build  in  such  a  way  as  to  block  up  the 
windows,  whereupon  the  plaintiff,  who  was  then  owner  of 
the  house,  commenced  an  action  for  an  injunction,  and 
the  question  was  whether  the  document  signed  by  liis  pre- 
decessor in  title  had  prevented  the  acquisition  of  a  right 
to  light.  It  was  contended  that  it  should  also  have  been 
signed  by  Spencer.  It  will  be  seen  that  the  document 
was  in  form  neither  a  consent  nor  an  agreement,  but  a 
declaration  that  Kirkbride  enjoyed  the  light  by  the  leave 
and  indulgence  of  Spencer ;  it  was  not  a  consent  unless 
it  could  be  called  a  consent   to  wall   or   block  up   the 

(o)  L.  E.,  13  Ch.  D.  283  ;      L.  E.,  13  Ch.  D.  290  ;  49  L.  J., 
49  L.   J.,   Ch.   6  :   o?i  appeal,      Ch.  153. 
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Chap.  II.     windows  upon  request ;  and  it  was  not  in  tlie  form  of  nor 
^^^^'  did  it  profess  to  be  an  agreement,  but  still  it  miglit  be  so 

construed,  for  it  miglit  be  read  as  an  agreement  that  in 
consideration  tbat  Spencer  would  allow  the  windows  to 
remain  unblocked,  Kirkbride  would  pay  the  sixpence  and 
block  tbem  up  upon  request.  Notwithstanding  these  dif- 
ficulties, both  Hall,  V.-C,  and  the  Court  of  Appeal  con- 
sidered that  the  document  was  sufficient  to  prevent  the 
acquisition  of  the  right  under  the  Act,  but  gave  judgment 
rather  on  the  ground  tliat  Kii^kbride  had  bound  himself 
and  his  successors  by  his  agreement,  independently  of  the 
Act,  which,  by  the  way,  was  not  passed  till  long  after  the 
document  was  signed,  and  could  not  be  allowed  to  depart 
from  it  and  claim  the  right  to  light.  In  MifcheU  v. 
Cdntriil  (p)  it  was  held  that  a  clause  in  a  long  lease 
granting  rights  and  appurtenances  "  except  rights  (if  any) 
restricting  the  free  use  of  any  adjoining  land,  or  the 
conversion  or  appropriation  at  any  time  hereafter  of  such 
land  for  building  or  other  purposes  obstructive  or  other- 
wise," was  not  such  an  agreement  by  deed  as  would  prevent 
acquisition  of  a  right  to  light  under  the  statute.  The 
case  of  Haynes  v.  King  {q)  affords  an  instance  of  building 
so  as  to  obstruct  light  being  permissible,  in  consequence  of 
a  proviso  in  a  lease,  notwithstanding  twenty  years'  enjoy- 
ment of  the  light.  The  lease  of  a  house  was  granted 
subject  to  a  proviso  that  the  lessors  should  have  power 
without  obtaining  any  consent  from,  or  making  any  com- 
pensation to,  the  lessee  to  deal  as  they  might  think  fit 
with  adjoining  property,  and  to  erect  any  buildings  they 
pleased  thereon,  whether  such  buildings  should  or  should 
not  affect  or  diminish  the  light  or  au"  of  the  lessee's  house. 
This  was  scarcely  a  literal  compliance  with  the  condition 
in  the  third  section  of  the  Act,  for  it  was  not  a  consent  or 
agreement  by  the  lessor  for  the  enjoyment  of  the  light  by 

{p)  L.  E.,    37  Ch.   D.  56;  (y)  L.  E.,  (1893)  3  Ch.  439  j 

57  L.  J.,  Ch.  72.  63L.  J.,  Ch.  21. 
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the  lessee,  but,  the  light  being  enjoyed  by  the  lessee  by     Chap.  II. 
natural  right,  it   was   a  proviso  or   agreement   that   the 


lessors  might  at  any  time  thereafter  obstruct  it.  The  case, 
however,  was  one  of  right  by  grant,  and  not  under  the 
Act,  and  was  decided  irrespectively  of  the  statute.  In 
Simpson  v.  Corjjorafion  of  Godmanclicsto'  (r),  Wright,  J., 
said  that,  in  his  opinion,  the  section  refers  to  a  deed  or 
writing  purporting  to  give  consent  to  an  enjoyment  as  a 
matter  of  revocable  leave  and  licence,  and  not  to  one 
which  gives  consent  as  a  matter  of  irrevocable  right. 

There  was  formerly  a  custom  in  the  cities  of  London  and  Ancient 
York,  that  any  owner  of  a  house,  or  of  ancient  founda-  L^ondon  and 
tions  of  a  house,  in  those   cities,  might  at  his   pleasure  York. 
raise   the   house,  or  build  a  new  house  on  the   ancient 
foundations,  though  he  thereby  obstructed  the  light  which 
had  been  accustomed  to   enter   the  ancient  windows  of 
the  adjoining  house.     This  custom  was  abolished  by  the 
third  section  of  the  Prescription  Act,  which  creates  an 
absolute  and  indefeasible  right  to  light  after  enjoyment 
for  twenty  years,  an//  local  usage  or  custom  to  t/ic  contrary 
notwithstanding  (s) . 

The  third  section  of  the  Prescription  Act,  which  relates  Prescriptive 
solely  to  rights  to  light,  differs  materially  from  the  second  uf^t  now 
in  its  form.     The  second  section  of  the  Act  says  that  depend  solely 
when  the  easements  therein  mentioned  have  been  actually  statute, 
enjoyed  by  any  person   claiming  right  thereto,  Avithout 
interruption,  for  the  full  period  of  twenty  years,  no  claim 
to  those  easements  is  to  be  defeated  by  showing  only  that 
they  were  first  enjoyed  at  any  time  prior  to  such  period  of 
twenty  years — that  is,  by  showing  the  commencement  of 
the  user,  so  as  to  disprove  immemorial  user  in  the  way  it 
could  be  defeated  if  the  claim  had  been  made  by  preserip- 

(r)  64  L.  J.,  Ch.  837.  B.   109;  11  L.  J.,  Q.  B.  173. 

(s)    Truscott    V.    Merchant  Hughes  v.   Kerne,   Yelv.  215. 

Taylors^   Company,   1 1   Exch.  The  custom  was  alluded  to  in 

855;    25    L.    J.,    Exch.    173.  Pe/-;-y  v.  Barnes,  L.  E.,  (1891) 

Suiters'  Company  v.  Jay,  3  Q.  1  Ch.  658  ;  60  L.  J.,  Ch.  345. 
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Chap.  II.     tion  at  common  law,  but  that  the  claim  may  be  defeated 
iu  any  other  way  by  which  the  same  would  have  been 
liable  to  be  defeated  before  the  Act  was  passed  ;  the  third 
section,  on  the  other  hand,  says  that  when  the  access  and 
use  of  light  to  and  for  any  dwelling-house  shall  have  been 
actually  enjoyed  therewith  for  the  fidl  period  of  twenty 
years,  without   interruption,  the   right   thereto   is  to  be 
deemed  absolute  and  indefeasible.     It  has  been  already 
pointed  out  that  to  support  a  claim  to  an  easement  by 
prescription  at  common  law,  it  is  essential  that  it  should 
be  possible  to  presume  that  there  had  been  a  grant  of  the 
right,  and  that  no  alteration  was  made  in  the  law  in  this 
respect  by  the  second  section  of  the  Act ;  but  it  is  not  so, 
owing  to  the  peculiar  form  of  the  third  section  of  the 
statute,  in  the  case   of   claims  to  rights  to  light.     The 
change  that  was  effected  by  the  Prescription  Act  in  the 
case  of  claims  to  rights  to  light,  was  first  noticed  in  the 
case  of  Tniscott  v.  Merchant  Taijlorii   Company  (f),  in  which 
Coleridge,  J.,  said — "  The  case  turns  upon  the  construction 
to  be  put  on  section  3  of  Lord  Tenterden's  Act,  which  is 
addressed  merely  to  the  question  of  access  of  light.     That 
section  simplifies,  and  almost  new  founds,  the  right  to 
access  of  light.    It  founds  the  right  upon  the  actual  enjoy- 
ment for  the  full  period  of  twenty  years  without  interrup- 
tion, unless  that  enjoyment  be  shown  to  be  had  under  a 
consent  in  writing.     It  puts  the  right,  therefore,  on  the 
simplest  foundation,  with  the  simplest  exception."     After 
this  decision,  the  case  of  Tapling  v.  Jones  {ii)  arose,  which 
was  carried  to  the  House  of  Lords.     This  is  an  extremely 
important  case,  as  it  entirely  reversed  the  existing  notions 
of  the  law  relating  to  the  right,  or  supposed  right,  of  a 
servient  owner  to  block  up  ancient  lights,  if  the  owner  of 
them  opened  new  windows  which  could  not  be  obstructed 


(Oil  Exch.  855  ;  25  L.  J.,      C.  P.  356. 
Exch.  173.  Freivcn  v. Phillips,  (?/)  1 1  H.L.  C. 290;  34L.  J., 

11  C.  B.,N.  S.  449;  30  L.  J.,      C.  P.  342. 
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without  at  tte  same  time  obstructing  the  ancient  lights.     Chap.  II. 

More  will  be  said  on  that  point  hereafter,  but  besides  that,  !_! — . 

some  most  important  principles  of  law  relating  to  rights  to 
light,  and  regarding  the  opening  of  windows  overlooking 
a  neighbour's  land,  were  explained  in  the  judgments  of 
the  Lords.  Among  these  a  principle  was  laid  down, 
entirely  affirming  the  opinion  of  Coleridge,  J.,  on  the 
effect  of  the  Prescription  Act  upon  prescriptive  rights  to 
light.  The  Lord  Chancellor  said  that  "  the  right  to  what 
is  called  an  '  ancient  light '  now  depends  upon  positive 
enactment :  it  is  matter  Juris  positin',  and  does  not  require, 
and  therefore  ought  not  to  be  vested,  on  any  presumption 
of  grant  or  fiction  of  a  licence  having  been  obtained  from 
the  adjoining  proprietor.  Written  consent  or  agreement 
may  be  used  for  the  pm-pose  of  accounting  for  the  enjoy- 
ment of  the  servitude,  and  thereby  preventing  the  title 
which  would  otherwise  arise  from  uninterrupted  user  or 
possession  during  the  requisite  period.  This  observation 
is  material,  because  I  think  it  will  be  found  that  error  in 
some  decided  cases  has  arisen  from  the  fact  of  the  courts 
treating  the  right  as  originating  in  a  presumed  grant  or 
licence." 

Although  Tcqjiing  v.  Jones  was  a  decision  of  the  House  Doubts 
of  Lords,  there  have  been  more  recent  cases  in  which  the  prescriptive 
soundness  of  the  principle  there  laid  down — that  is,  that  eights  to  light 

1  1  111  J.^       °°^^  depend 

prescriptive  rights  to  light  now  depend  solely  upon  the  solely  on  the 
Prescription  Act — has  been  doubted,  and  although  these  statute. 
opinions  cannot  override  a  decision  of  the  House  of  Lords, 
they  are  of  such  weight,  and  the  subject  is  of  such  im- 
portance, that  they  demand  special  notice.  The  first  case 
of  this  kind  was  Lanfranchi  v.  Mackenzie  (r),  when  Malins, 
Y.-C,  said  he  did  not  understand  the  Prescription  Act  to 
have  made  any  difference  in  the  principle  on  which  rights 
to  light  are  acquired  by  prescription,  and  that  he  only  read 

{v)  L.  E.,  4  Eq.  p.  426 ;  36  L.  J.,  Ch.  p.  522. 
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Chap,  11.     tlie  statute  as  meaning  that  tliere  was  no  absolute  period 

. '  for  acquisition  of  a  right  to  light  before  the  statute,  but 

that  now  the  period  is  fixed  at  twenty  years,  and  that  all 
the  cases  since  the  Act  was  passed  had  been  decided  upon 
the  ancient  principles  of  law.  So  also  in  AymJey  v.  Glover  (.r) 
the  Lords  Justices  expressed  similar  views.  The  bill  in 
that  case  was  filed  for  an  injunction  to  restrain  interference 
with  light,  and  Mellish,  L.  J.,  in  his  judgment,  in  which 
James,  L.  J.,  conciu-red,  said  :  "  In  my  opinion  it  is  un- 
necessary to  consider  whether  the  plaintiff  could  have 
made  out  his  right  under  the  statute  2  &  3  Will.  IV. 
c.  71,  because  I  am  of  opinion  that  under  the  circumstances 
of  the  case  the  plaintiff  has  clearly  made  out  a  right  from 
time  immemorial.  The  statute  2  &  3  Will.  IV.  c.  71,  has 
not,  as  I  apprehend,  taken  away  any  of  the  modes  of 
claiming  easements  which  existed  before  that  statute. 
Indeed,  as  the  statute  requires  the  twenty  years,  or  forty 
years  (as  the  case  may  be),  the  enjoyment  during  which 
confers  a  right,  to  be  the  twenty  years  or  forty  years  next 
immediately  before  some  suit  or  action  is  brought  with 
respect  to  the  easement,  there  would  be  a  variety  of  valuable 
easements,  which  would  be  altogether  destroyed  if  a  plain- 
tiff was  not  entitled  to  resort  to  the  proof  which  he  could 
have  resorted  to  before  the  Act  passed." 

Enjoyment  Another   distinction    between    the    second    and    third 

"ai  of  rio'ht  "  . 

°  '  sections  of  the  Prescription  Act  is,  that  in  the  former 
section  the  easements  are  required  to  have  been  enjoyed 
"  as  of  right "  during  the  prescriptive  user,  but  the  latter 
section  does  not  make  that  requisition.  It  was  thought 
in  the  ease  of  Harhidge  v.  Wancick  {y),  that  although 
there  is  a  difference  in  the  form  of  the  second  and  third 
sections  of  the  Prescription  Act  the  user  in  each  case 
ought  to  be  the  same,  for  that  although  the  forms  of 
pleading  given  in  the  fifth  section  as  applicable  to  actions 

{x)  L.  E.,  10  Oh.  Ap.  283  ;  (y)  3  Exch.  552  ;  18  L.  J., 

44  L.  J.,  Ch.  523.  Exch.  245. 
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of  trespass  are  not  commonly  applicable  to  cases  of  claims     Chap.  II. 

to  light,  yet  that  they  may  he,  for  if  in  an  action  for  '^-^ 

demolishing  a  wall,  which  would  be  an  action  for  trespass, 
a  claim  of  right  to  light  should  be  set  up  by  way  of 
justification  for  the  demolition,  it  would  be  necessary 
to  state  in  the  plea  that  the  light  had  been  enjoyed  as 
of  right  for  twenty  years.  It  was  therefore  argued  that 
the  proof  of  enjoyment  must  be  the  same,  whether  it  is 
put  forward  as  part  of  the  defence  in  an  action  for  trespass 
for  removing  an  obstruction,  or  as  part  of  a  complaint  in 
an  action  on  the  case  for  causing  an  obstruction — that  is, 
the  light  in  either  case  must  be  proved  to  have  been 
enjoyed  "as  of  right."  The  notion,  however,  that  the 
Prescription  Act  really  requires  light  to  have  been  enjoyed 
"  as  of  right,"  though  it  does  not  soy  so,  has  not  generally 
prevailed,  and  in  more  recent  cases  than  that  above 
mentioned  the  reverse  has  been  decided;  thus,  in  the 
case  of  TmscoU  v.  The  Merchant  Taylors'  Company  {z), 
Cresswell,  J.,  said  in  his  judgment:  "It  appears  to  me 
that  Parliament  in  this  statute  has  been  actuated  by  a 
desire  to  settle  titles  and  rights,  especially  in  the  thii^d 
section.  By  this  section  a  person  who  has  the  access  of 
light  for  the  full  period  of  twenty  years  without  inter- 
ruption obtains  a  right  to  it.  The  statute  does  not  say  a 
person  who  has  enjoyed  it  as  of  right,  for  every  one  has 
a  right  to  open  a  window  in  his  own  soil."  This  opinion 
of  Cresswell,  J.,  was  approved  by  Pollock,  C.B.,  when 
delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber  in  Freicen  v.  Fhillips  {a),  in  which  he  said: 
"  Now,  although  that  case  was  not  precisely  the  case  now 
before  us,  yet  it  recognises  that  it  was  the  intention  of 
the  legislature  to  adopt  a  simple  and  short  period  for  the 
acquisition  of  the  right  to  light,  and  that  it  need  not  he 
enjoyed  as  of  right  ";  and  Maule,  B.,  in  the  case  of  Flight 

[z)  11  Exch.  855  ;  25  L.  J.,  («)  H  C.  B.,  N.  S.  449  ;  30 

Exch.  173.  L.  J.,  C.  P.  356. 
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Chap.  II. 
Sect.  2. 


Capability  of 
resisting  en- 
joyment. 


Enjoyment  in 
character  of 
an  easement. 


V.  TJiomas  (/>),  also  expressed  an  opinion  that  tlie  words 
"  claiming  right  thereto  "  were  purposely  omitted  in  the 
third  section  of  the  Act.  As  then  the  enjoyment  in  the 
ease  of  claims  to  light  is  not  required  by  the  Act  to  have 
"been  "as  of  right,"  those  claims  may  be  sustained  even 
though  the  enjoyment  was  had  by  permission,  and  although 
rent  or  an  annual  sum  has  been  paid  for  permission  to 
enjoy  the  light  (r). 

It  has  been  considered  also  that  claims  to  light  may  be 
sustained,  although  the  servient  owner  has  been  incaiiable 
of  resisting  the  enjoyment  of  the  light — as  he  would  be, 
for  instance,  when  the  servient  tenement  has  been  in  the 
occu]3ation  of  a  tenant  during  the  whole  prescriptive 
period  {d).  This,  however,  is  not  free  from  doubt,  for  the 
statute  requires  the  light  to  have  been  enjoyed  without 
interruption,  and,  as  in  cases  under  the  second  section  of 
the  Act,  it  may  be  argued  that  the  expression  implies  that 
there  must  be  a  power  of  interrupting  {e). 

Although  light  need  not,  to  satisfy  the  statute,  be 
enjoyed  "as  of  right,"  yet  it  must  be  enjoyed  in  the 
character  of  an  easement — that  is  to  say,  the  right  cannot 
be  acquired  if  the  enjoyment  has  existed  during  unity  of 
ownership  of  the  dominant  and  servient  tenements.  This 
appears  to  be  the  case,  as  the  statute  requires  the  light 
to  have  been  enjoyed  without  interruption,  and  therefore 
seems  to  contemplate  an  enjoyment  that  could  be  inter- 
rupted by  the  owner  of  the  adjoining  land,  at  least  during 
some  part  of  the  prescriptive  period,  and  an  interruption 
could  not  occur  if  the  servient  tenement  is  during  the 


{b)  1 1  A.  &  E.  p.  695.  Mayor 
of  London  v.  The  Peicterers' 
Compcmy,  2  Moo.  &  Eob. 
409. 

(c)  Plasterers'  Company  v. 
Parish  Clerks'  Company,  6 
Exch.  630:    20  L.  J.,  Exch. 


362. 

(f/)  Simper  v.  Foley,  2  Joh. 
&H.  555. 

[e)  Harbidye  v.  Waricick,  3 
Exch.  552  ;  18  L.  J.,  Exch. 
245. 
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whole  prescriptive  period  in  the  occupation  of  the  claimant     Chap.  II. 
of  the  easement  (./').  ^^^^-  ^' 


A  right  to  unobstructed  light  and  air  can  only  be  Light  to  open 
acquired  by  prescription  for  the  benefit  or  in  respect  of  fnelosecT" 
buildings ;  such  a  right  cannot  be  so  acquired  for  open  erections. 
ground.  This  was  first  determined  in  the  case  of  Eoherts 
V.  Macord  [g)  at  Nisi  Prius,  when  it  was  held  that  no 
right  to  have  the  light  and  air  unobstructed  could  be 
acquired  by  prescription  in  respect  of  a  timber  yard  and 
saw-pit,  and  that  the  mere  fact  of  having  an  open  saw-pit 
in  a  yard,  and  laying  timber  there  to  dry  (for  which  pur- 
pose it  was  desirable  that  the  air  should  have  free  access 
to  the  yard),  for  twenty  years,  was  not  sufficient  to  raise  a 
presumption  of  a  grant.  Independently,  however,  of  the 
cases  in  which  this  rule  of  law  is  upheld  on  principle,  it 
should  be  noticed  that  the  Prescription  Act  provides  for 
the  acquisition  of  rights  to  light  only  when  the  access  and 
use  of  light  to  aity  building  shall  have  been  enjoyed  for 
twenty  years,  and  that  nothing  is  said  which  can  by  any 
possibility  extend  this  mode  of  acquiring  the  right  to  a 
saw-pit  or  a  garden.  What  is  a  "  building  "  within  the 
meaning  of  the  Act  may  of  course  at  times  be  difficult 
to  decide.  In  Harris  v.  De  Pinna  {//),  the  erection  in 
respect  of  which  a  right  to  light  was  claimed  was  a  wooden 
staging  of  several  floors  without  windows,  and  open  all 
round,  upon  which  timber  was  laid  to  dry  and  store. 
Assuming  that  the  erection  was  a  "  building  "  within  the 
meaning  of  the  Act,  the  case  Avas  decided  upon  other 
grounds,  but  the  judges  seemed  to  imply  that  their 
opinion  was  that  the  Act  would  not  give  a  right  to  an 
open  erection  of  this  kind. 

(/)  Harbidge  v.   Warwick,  (g)    1    Moo.    &    Eob.    230. 

3  Exch.  552;   18  L.  J.,  Exch.  Potts  v.   Smith,  L.  E.,  6  Eq. 

245.  Ladignianx.  Grave,  L.E.,  311  ;  31  L.  J.,  Ch.  58. 

6  Ch.  Ap.  763.  (A)  L.  E.,   33  Ch.  D.  238  ; 


56  L.  J.,  Ch.  344. 


G. 
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Chap.  II.         A  question  of   much  importance  to  shopkeepers  who 
display  goods  for  view  in  their  windows  relates  to  their 


Light  to  shop-  i^igi^t  to  have  the  light  falling  uninterruptedly  on  the 
goods  there  displayed.  The  point  was  mentioned  inci- 
dentally by  Wood,  V.-C,  in  the  case  of  SmitJi  v.  Owen  (/), 
which  was  a  suit  for  an  injunction  to  restrain  the  owner  of 
a  house  in  Bond  Street  from  extending  his  building  forward 
so  as  to  exclude  the  light  from  an  adjoining  shop  window. 
It  aj^peared  from  the  evidence,  however,  that  the  eifect  of 
the  building  would  be  merely  to  prevent  persons  approach- 
ing from  seeing  the  shop  so  far  down  the  street  as  was 
then  possible,  but  that  the  light  would  not  be  obstructed. 
The  Vice- Chancellor  said,  that  so  far  as  a  person  standing 
outside  the  window  would  be  prevented  from  getting  a 
view  of  the  goods  there  exhibited,  the  case  would  stand  on 
the  same  footing  as  an  obstruction  to  light ;  a  person  must 
not  commit  an  injury  in  creating  such  an  obstruction ;  and 
that,  if  a  shopkeeper  wished  to  show  his  goods  within  the 
shop,  he  had  a  right  to  the  free  access  of  light  for  that 
purpose,  and  he  apprehended  it  was  the  same  if  he  wished 
to  show  the  goods  outside  by  means  of  a  transparent 
medium. 

Extra-  Another  question  which  has  been  raised  with  regard  to 

for  spewal  °  the  power  of  acquiring  rights  to  light  has  reference  to 
purposes.  j^q  acquisition  of  such  rights  for  purposes  of  an  unusual 
or  extraordinary  character,  or  for  purposes  requiring  an 
unusual  amount  of  light.  According  to  the  following  case 
a  right  to  extraordinary  light  may  be  acquired  by  pre- 
scription, if  the  purpose  for  which  it  is  required  has  existed 
openly,  and  to  the  knowledge  of  the  party  against  whom 
it  is  claimed,  for  twenty  years  ;  but  if  the  nature  of  the 
right  to  light  be  such  as  has  been  suggested  (/•) ,  and  as  it 
has  recently  been  regarded  by  Fry,  J.,  namely,  a  right  to 
all  the  light  which  has  been  accustomed  to  flow  over  a 

{{)  35  L.  J.,  Ch.  317.  (^0  Ante,  p.  51. 
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certain  part  of  the  servient  tenement,  measured  hy  the  Chap.  II. 
window  to  which  it  has  been  accustomed  to  flow,  it  is  ' 
difficult  to  see  how  the  mode  in  which  it  has  been  used 
when  it  has  found  its  way  into  the  dominant  tenement  can 
affect  the  question.  Lanfranchi  v.  Mackenzie  [l)  was  a  suit 
for  an  injunction  to  restrain  building  in  such  a  manner  as 
to  obstruct  light.  The  plaintiffs  were  silk  merchants,  and 
the  window  said  to  be  darkened  belonged  to  the  sample- 
room  of  their  warehouse.  It  was  said  by  the  plaintiffs 
that  a  steady  uniform  light  was  necessary  for  a  room  used 
as  a  sample-room  for  the  purpose  of  examining  raw  silk, 
that  the  room  had,  prior  to  the  building,  enjoyed  a  good 
steady  light,  well  suited  for  the  purpose,  and  that  a 
considerable  change  for  the  worse  had  ensued  in  conse- 
quence of  the  building.  It  is  to  be  observed  that 
Malins,  Y.-C,  in  his  judgment,  treats  the  right  to  light 
gained  by  prescription  as  still  depending  upon  the  pre- 
sumption of  a  grant,  ignoring  the  House  of  Lords'  decision 
in  the  case  of  TapUng  v.  Jones,  already  noticed.  After 
considering  the  evidence,  he  continued  :  "  Then  I  come  to 
the  second,  and  perhaps  the  still  more  important  question, 
whether  I  should  be  justified  in  interfering  upon  the 
ground  of  the  extraordinary  purpose  to  which  this  room 
has  been  applied.  Now,  in  order  to  arrive  at  a  conclusion 
upon  that  subject,  I  think  one  must  look  a  little  at  the 
principles  upon  which  this  rule  as  to  ancient  lights  is  esta- 
blished. Mr.  Glasse  has  referred  me  to  a  case  of  Jones  v. 
TapUng,  and  has  argued  that  it  now  depends  not  on  the 
common  law  or  the  ancient  principle,  but  upon  the  statute. 
I  do  not  understand  the  statute  to  have  made  any  dif- 
ference. I  only  read  the  statute  as  meaning  this  (and  I 
believe  it  has  been  uniformly  so  read),  that  there  was  no 
absolute  period  theretofore,  but  now  the  period  is  fixed  at 
twenty  years."  ..."  The  cases  since  that  statute  have 
proceeded  upon  the  same  principle  as  before  :  namely,  that 

{I)  L.   E.,    4  Eq.   421  ;  36  L.  J.,  Ch.  518.  Hert%  v.  Union 
Bank  of  London,  2  Grif .  686. 
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Chap.  II.     in  order  to  establisli  the  right  to  an  ancient  light  you  must 
^^^^'  ^'       show  that  there  has  been  an  undisturbed  peaceable  enjoy- 
ment.    Mr.  Watkin  Williams  put  it,  I  think,  with  perfect 
accurac}'  in  his  argument.     There  must  be  an  open,  peace- 
able, undisturbed  enjoyment  for  the  period  of  twenty  years. 
Now,  what  is  this  enjoyment  ?     If  a  man  has  the  use  of  a 
window  for  ordinary  piu-poses,  he  is  entitled  to  have  it  for 
all  the  purposes  for  which  he  has  enjoyed  it ;  but  it  does 
not  follow  that  because  he  has  used  it  for  a  particular  pur- 
pose for  less  than  twenty  years  he  therefore  can  establish 
his  right  to  such  particular  user  for  that  particular  period." 
.  .  .  "  As  I  understand  the  law,  and  as  I  intend  to  act  on 
it,  it  is  this :  that  unless  you  can  show  there  has  been  that 
open,  uninterrupted  enjoyment  of  the  light  in  the  manner 
in  which  it  is  at  present  enjoyed  for  twenty  years,  there  is 
no  right  whatever  to  interfere  with  the  proceedings  of  the 
neighbour.     Now,  in  this  case  it  has  been  argued,  and  I 
think  Mr.  Glasse  carried  his  argument  to  that  extent,  that, 
assuming  for  the  sake  of  the  argument  there  would  be  no 
right  in  the  plaintiif  to  come  for  the  interference  of  the 
Court  on  the  ground  of  the  ordinary  use  of  this  property, 
directly  it  is  turned  to  an  extraordinary  use — such  as  a 
room  for  a  painter,  for  an  artist,  or  for  examining  dia- 
monds by  a  diamond  merchant,  or,  as  in  the  present  case, 
examining  silks  by  a  silk  merchant — you  have  a  right  so 
to  interfere  with  the  proceedings  of  the  neighbour,  that  a 
building  which  he  might  have  erected,  if  it  had  not  been 
for  this  particular  use  of  the  light,  he  has  no  longer  a  right 
to  erect.     But  then  the  rule  comes  into  operation  that  it 
must  be  an  open,  well  known,  and  uninterrupted  user." 
The  Vice- Chancellor  ultimately  said  that  user  of  light  for 
an  extraordinary  purpose  for  twenty  years  would  establish 
the  right  against  all  persons  who  had  a  reasonable  know- 
ledge of  it,  but  that  it  was  unnecessary  to  say  what  would 
be  the  result  if  the  party  against  whom  the  right  was 
claimed  was  not  aware  of  the  extraordinary  purpose  for 
which  the  light  was  used. 
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"Whatever  may  be  the  law  relating  to  prescriptive  rights     Chap.  11. 

to  light  for  special  purposes,  a  right  that  no  part  whatever ": ' 

of  the  light  which  has  been  accustomed  to  pass  over  the  ^^^^^^J^ 
servient  tenement  shall  be  obstructed,  if  the  whole  is  needed  extraordinary 
for  a  particular  purpose,  may  doubtless  be  acquired  by  P^poses. 
grant,  actual  or  implied  ;  thus,  if  a  person  carries  on,  or  is 
about  to  carry  on,  a  particular  business,  requiring  all  or  a 
special  quality  of  light,  to  the  knowledge  of  a  lessor  or 
vendor  of  a  house,  who  lets  or  sells  the  house  for  that  pur- 
pose, a  grant  of  right  to  light  adapted  to  that  purpose  will 
be  implied  against  the  lessor  or  vendor  {/)>)  ;  but  the  extent 
of  the  right  acquired  must  depend  on  the  terms  of  the 
grant,  if  express,  or  on  the  amount  of  light  entering  the 
windows  and  the  purpose  for  which  the  building  was  in- 
tended or  was  used  at  the  time  of  the  grant  to  the  know- 
ledge of  the  grantor,  if  it  is  implied.  Where  a  lease  was 
granted  to  the  architects  of  premises  newly  erected  in 
pursuance  of  a  building  agreement,  the  implied  grant  of 
light  was  only  of  the  amount  of  light  suitable  for  ordinary 
purposes  of  business,  and  not  of  an  extraordinary  amount 
which  would  be  required  if  the  buildings  should  be  used 
subsequently  for  sampling  wool,  although  the  buildings 
were  in  the  neighbourhood  of  the  Wool  Exchange,  and  it 
might  have  been  anticipated  when  the  lease  was  granted 
that  they  would  probably  be  used  for  that  purpose  (»). 

One  other  point  relating  to  unusual  or  extraordinary  Light  in- 
light  may  be  gleaned  from  the  judgment  in  the  case  of  reflection. 
Lanfranchi  v.  Mackenzie  (o)  already  noticed,  namely,  that 
no  right  can  be  acquired  that  the  amount  of  light  accus- 
tomed to  enter  a  window  shall  not  be  increased  by  reflection 
or  be  made  unsteady  or  dazzling.  It  appeared  in  that 
case  that  as  the  sun  towards  the  afternoon  got  round  to 

(m)  Herz  v.  Union  Bank  of  Ch.  43. 
London,  2  Gif.  686.  (o)  L.  E.,   4  Eq.  421  ;   36 

(«)   Corbett  y.  Jones,  L.  E.,  L.  J.,  Ch.  518. 
(1892)  3  Ch.  137;  62  L,  J., 
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Chap.  II.  the  west,  the  light  struck  the  heightened  part  of  the 
^^^^-  ^-  opposite  buildings,  and  from  that  time  an  increased 
amount  of  light  was  thrown  into  the  opposite  windows, 
and  that  this  reflected  light  was  glaring  and  unstead}^,  and 
consequently  unsuited  for  the  purpose  of  examining  the 
silks  in  the  accustomed  manner.  The  Vice- Chancellor  said 
that  no  case  had  ever  occurred  in  which  the  Court  had 
interfered  to  prevent  a  person  erecting  a  building  the  effect 
of  which  would  be  to  increase  the  quantity  of  light,  and 
that  he  apprehended  no  such  case  could  occur ;  at  all 
events,  he  would  not  be  the  first  judge  to  come  to  such 
a  decision.  As,  however,  it  is  one  of  the  natural  rights 
in  connection  with  water  that  it  shall  be  allowed  to  flow 
in  its  accustomed  course  and  with  its  accustomed  freedom, 
and  shall  not  be  penned  back  so  as  to  flood  a  riparian 
owner's  land,  it  may  not  unreasonably  be  thought  that 
it  must  be  one  of  the  natural  rights  in  connection  with 
light  that  it  shall  not  be  reflected  or  increased  as  it  were 
b}''  a  flood  so  as  to  injure  a  dominant  owner.  There  is, 
however,  a  reason  why  this  is  not  so.  All  the  natural 
rights  in  connection  with  light  are  subordinate  to  the 
servient  owner's  natural  or  proprietary  right  to  build,  and 
reflection  of  light  is  one  of  the  natural  results  of  building. 
This  difference  between  the  natural  right  to  the  flow  of 
water  and  the  natural  right  to  the  flow  of  light  and  air 
has  already  been  pointed  out. 

SUPPORT. 

Easements  of        It  has  been   explained  that  the  right  to  support  for 
support.  land,  while  it  remains  in  its  natural  condition,  is  a  natural 

right,  and  that,  as  such  it  is  a  right  incident  to  the 
ownership  of  land,  and  is  not  acquired  by  any  act  of  man. 
Of  easements  connected  with  support  as  distinguished 
from  the  natural  right  there  are  several  kinds — as  the 
right  to  support  for  land  when  its  natural  condition  has 
been  changed,  by  excavation  for  instance,  and  the  riglit  to 
support  for  buildings ;  and,  besides  these,  there  is  a  right 
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which  may  be  acquired  entitling  a  land  or  mine-owner  to     Chap.  11 


Sect.  2. 


remove  the  support  to  which  another  landowner  would 
ordinarily  be  entitled  by  natiu-al  right  so  as  to  let  the 
surface  drop.  This  right,  antagonistic  to  the  natural  right, 
is  also  an  easement. 

These  easements  may  be  acquired  by  grant,  express  or  How 
implied,  but  it  is  an  open  question  whether  they  can  be  ^^1™^^  • 
acquired  by  prescription.  As  regards  prescription,  it  is 
questionable  whether  the  right  to  sujiport  is  an  "  ease- 
ment" within  the  meaning  of  the  second  section  of  the  Pre- 
scription Act,  so  as  to  be  capable  of  acqiiisition  under  the 
statute,  or  whether  the  right  can  be  acquired  by  prescrip- 
tion at  common  law ;  and  it  is  a  further  question,  if  it 
cannot  be  acquired  by  either  of  those  means,  on  what 
principle,  if  any,  a  right  to  support  can  be  acquired  after 
long  enjoyment.  These  were  the  questions  which  gave 
rise  to  the  celebrated  case  of  Angus  v.  Dalton,  about  which 
much  has  to  be  said  ;  but  before  considering  this  celebrated 
case  and  the  important  doctrines  involved  in  it,  acquisition 
by  grant  must  be  considered. 

Whenever  land  is  sold,  there  is  an  implied  grant  of  Implied  grant 
right  to  support  for  the  land  by  the  vendor,  if  he  reserves  landreservino- 
either  the  subjacent  mines  or  the  adjoining  soil.  It  is  *^®  subsoil, 
undisputed  that  if  the  land  sold  is  in  its  natural  condition 
— that  is,  unexcavated  and  without  any  artificial  weight 
imposed  by  buildings — the  purchaser  is  entitled  by  natural 
right  to  support  for  his  land.  The  natural  right  is  good, 
not  only  against  the  vendor  but  against  strangers,  who 
possess  the  land  adjacent,  or  the  subjacent  mines,  but  the 
grant  of  right  to  support  is  additional  to  the  natm-al  right, 
and  can  be  implied  against  the  vendor  alone.  If  a  man 
makes  a  grant  of  surface  land,  and,  with  it,  of  the  use  and 
benefit  to  be  derived  from  its  possession,  he  is  guilty  of  an 
act  in  derogation  of  his  grant  if  he  removes  the  subsoil 
and  destroys  the  possibility  of  enjoyment,  and  he  is  liable 
to  an  action  for  any  damage  he  may  cause.     It  should 
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II. 


Implied  reser- 
vation on 
grant  of  sub- 
soil reserving 
the  surface 
land. 


also  be  remarked,  that  a  reservation  of  subjacent  mines,  on 
a  sale  of  land,  with  power  for  the  vendor  to  gain  the 
minerals,  does  not,  in  the  absence  of  express  stipulation, 
deprive  the  purchaser  either  of  his  natural  right  to  support 
for  his  land,  or  the  benefit  of  the  implied  grant ;  for  the 
meaning  of  the  reservation  is  that  all  the  minerals  may  be 
excavated  by  the  vendor  of  the  land,  but  that  the  pur- 
chaser of  the  surface  is  not  to  be  deprived  of  the  use  of  his 
ground  by  removal  of  all  support  {p)  ;  a  deed,  however, 
may  be  framed  in  such  a  manner  as  to  empower  the 
owner  of  the  minerals  to  remove  the  whole  of  them  without 
subjecting  himself  to  any  liability  for  damage  done  to  the 
surface  by  subsidence,  or  he  may  be  empowered  to  remove 
them  subject  to  payment  of  compensation  for  injury.  And 
the  same  result  may  be  brought  about  by  Act  of  Parlia- 
ment or  other  means,  as  by  conditions  of  sale  (q). 

Though  the  law  as  to  right  of  support  is  thus  pretty 
clear  when  the  surface  land  is  sold  and  the  subjacent  soil 
is  reserved,  it  seems  far  from  clear  whether  there  is  any 
such  right  for  the  surface  owner  if  the  subsoil  is  granted 
away  and  the  surface  is  reserved.  Questions  of  this  kind 
are  most  likely  to  arise,  and  in  fact  have  arisen  in  the 
case  of  mining  leases,  which  of  course  are  very  numerous ; 
and  it  is  somewhat  remarkable  that,  considering  the 
number  of  these  leases  and  how  frequently  subsidence  of 
the  surface  over  mines  must  occur,  so  few  cases  have  been 
brought  before  the  Courts  for  the  determination  of  the 
respective  rights  of  the  surface  owners  and  the  mining 
lessees.     If  the  subsoil  be  separated  from  the  sm-face  by 


(p)  Harris  v.  Ryding,  5  M. 
&  AV.  60  ;  8  L.  J.,  N.  S.  Exch. 
181.  Smart  v.  Morton^  5  E. 
&B.  30;  24  L.  J.,  Q.  B.  261. 
Proud  V.  Bates,  34  L.  J.,  Ch. 
406. 

(q)  Aspden  v.  Seddon,  L.  E., 
10  Ch.  Ap.  394;  44L.J.,  Ch. 


359.  See  also  Same  v.  Same, 
L.  E.,  1  Exch.  D.  496  ;  46  L. 
J.,  Exch.  353.  Rou-botham  v. 
Wilson,  8  H.  L.  C.  348  ;  30 
L.  J.,  Q.  B.  49.  Murchie  v. 
Black,  19C.B.,  N.  S.  190;  34 
L.  J.,  0.  P.  337. 
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ffrant  there  seems  to  be  no  doubt  that  prima  facie  the  same     Chap.  11. 

.     •  Spot    2 

natural  right  to  support  exists  whether  it  is  the  surface  or  '_! — 

the  subsoil  which  is  granted  ;  but  if  the  subsoil  is  granted 
and  the  surface  is  reserved  it  is  a  matter  of  considerable 
doubt  whether  there  is  any  implied  grant  by  the  purchaser 
of  the  subsoil  of  an  easement  of  support  for  the  surface  in 
addition  to  the  natural  right — that  is,  assuming  there  are 
no  words  in  the  deed  affecting  the  question.  It  may  be  a 
matter  of  very  considerable  moment  to  the  grantor  whether 
there  is  any  such  right  reserved  to  him  by  implied  grant 
or  not,  for  the  natural  right  to  support  is  limited  to  the 
support  of  the  soil  in  its  natural  state,  and  does  not  apply 
to  any  buildings  with  which  the  soil  is  weighted,  nor 
possibly  to  the  surface  land  itself  if  affected  by  adjacent 
excavation  in  neighbouring  ground ;  but  if  there  is  any 
such  easement  conferred  by  implied  grant  or  reservation 
in  addition  to  the  natural  right,  it  would  relate  alike  to 
the  land  and  to  any  buildings  erected  upon  it.  Consider- 
ing the  matter  in  its  simplest  form,  as  a  mere  grant  of  the 
subsoil  apart  from  any  question  of  mining,  it  would  seem 
on  principle,  and  by  analogy  to  other  cases  of  grants,  that 
no  right  to  support  for  the  surface  is  reserved  to  the 
grantor  by  implication  in  addition  to  his  natural  right  to 
support ;  for  if  a  man  makes  an  absolute  and  unlimited 
grant  of  the  subsoil,  why  is  it  to  be  implied  that  his  grant 
is  saddled  with  a  material  restriction,  and  that  the  grantee 
is  not  to  use  that  subsoil  in  any  manner  that  it  is  to  his 
interest  to  use  it  ?  To  allow  a  grantor  to  set  up  such  a 
restriction  would  be  to  allow  him  to  derogate  from  his 
grant.  The  same  reason  moreover  exists  against  such  an 
implied  reservation  as  that  which  prevents  a  grantor  of 
land  claiming  a  right  to  prevent  the  grantee  building  so 
as  to  obstruct  the  lights  of  a  house  he  retains.  In  cases  Mining- leases. 
of  mining  leases,  however,  which  are  grants  made  for 
the  express  purpose  of  enabling  the  grantee  to  remove 
the  subsoil,  the  respective  rights  of  the  parties  as  re- 
gards the  removal  of  the  support  from  the  surface  usuaUj^ 


298  ACQUISITION  OF  EASEMENTS. 

Chap.  II.  depend  in  eact  case  upon  tlie  terms  of  the  lease,  but 
^__f^_L_L_  it  may  be  taken  as  the  general  rule  of  law,  tbat  if  there 
is  nothing  in  a  lease  of  mines  to  oblige  the  lessee  to 
leave  sufficient  coal  or  other  material  for  the  support  of 
the  surface  land,  he  is  under  no  obligation  to  do  it.  Eadon 
V.  Jcffcocli  {)•)  was  a  case  in  which  this  Cjuestion  arose,  and 
the  law  was  very  fully  considered ;  and  the  principles  to 
be  gathered  from  that  case  are,  that  when  the  property  in 
the  soil  and  in  the  subjacent  minerals  belongs  to  different 
persons,  and  there  is  no  deed  or  other  matter  to  influence 
the  rights  of  the  parties,  each  must  use  his  own  property 
in  such  a  manner  as  not  to  injure  the  other,  and  the  right 
to  this  mutual  protection  is  a  natural  right.  Included  in 
this  natural  right  is  the  right  of  the  surface  owner  to 
support  for  his  land  so  long  as  it  remains  in  its  natural 
condition.  If,  however,  the  owner  of  land  grants  a  mining 
lease  and  expressly  gives  power  to  the  lessee  to  remove  the 
subjacent  minerals,  it  becomes  a  question,  which  can  only 
be  determined  by  the  terms  of  the  lease,  whether  the  lessee 
is  to  be  entitled  to  remove  the  whole  of  the  subjacent 
minerals  regardless  of  the  damage  he  may  do  to  the 
surface  by  causing  it  to  subside,  or  whether  he  is  bound  to 
leave  pillars  of  coal  or  other  material,  or  to  put  artificial 
supports,  to  keep  the  surface  in  its  natural  state. 

Severance  When  the  surface  of  land  is  severed  from  the  subjacent 

than  by  act  of  minerals  by  any  means  other  than  a  grant — that  is,  by 
landowner.  some  means  other  than  the  act  of  the  owner,  as  by  Act 
of  Parliament — no  question  of  implied  grant  of  right  to 
support  is  likely  to  arise,  or  probably  can  arise.  The 
parties  then  are  dependent  on  the  rights  given  and  obliga- 
tions imposed  by  law,  that  is,  on  natuival  rights,  and 
undoubtedly  the  surface  owner  then  becomes  entitled  by 

(r)  L.  E.,  7  Esch.  379  ;  42  J.  695.      Tmjlor  v.   Sha/to,   8 

L.    J.,    Exch.    36.     Davis    v.  B.  &  S.  228.    Smith  v.  Darby, 

Treharne,  L.  E.,  6  App.  Cas.  L.  R,  7  Q.  B.  716  ;  42  L.  J., 

460;     50    L.    J.,    Q.   B.    665.  Q.  B.  140. 


DiKjdah  V.  Rohcrtson,  3  K.  (S: 
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natural  right  to  support  from  tlie  subjacent  mines.     Bell     Chap.  11. 


Sect.  2. 


V.  Earl  of  Dudley  («)  was  the  case  of  severance  of  surface 
land  from  the  subjacent  mines  by  an  inclosure  Act. 
The  Act  provided  a  system  of  compensation  for  damage 
done  by  working  the  mines ;  but  there  were  no  provisions 
similar  to  those  of  the  Eailways  Clauses  Consolidation  Act, 
to  be  noticed  presently,  giving  the  surface  owner  power  to 
buy  up  the  minerals  for  the  support  of  his  land.  It  was 
laid  down  in  that  case,  as  a  general  principle  under  Acts 
of  this  kind,  that  where  the  ownership  of  the  minerals  and 
of  the  surface  is  severed,  the  2)rimd  facie  inference  is  that 
the  owner  of  the  sm^face  shall  have  the  common  natural 
right  of  support  for  his  tenement,  and  in  order  to  rebut 
that  inference  the  burden  lies  on  the  owner  of  the  minerals 
to  show  affirmatively  and  clearly  that  he  has  the  right  of 
letting  down  the  surface. 

While  considering  the  right  of  an  owner  of  subsoil  to  No  right  by 
excavate  in  such  a  manner  as  to  let  down  and  damage  the  prescription 
surface  land  by  subsidence,  it  is  proper  to  notice  that  such  ^^  destroy. 

.  -PI       support. 

an  easement  cannot  be  acquired  under  a  custom,  if  the 
custom  alleged  would  permit  the  mine-owner  to  deprive 
the  surface  owner  of  the  entire  use  and  profit  of  his  land, 
for  it  would  be  unreasonable ;  but  it  would  be  otherwise 
if  it  were  a  part  of  the  custom  that  compensation  should  be 
made  for  damage  done  {t)  ;  neither  can  such  an  easement 
be  acquired  by  prescription,  for  the  act  of  digging  is  a 
lawful  act  which  the  person  entitled  to  support  has  no 
power  of  resisting,  and  the  excavation  of  minerals  by  a 
mine-owner  does  not  require  the  performance  of  any  act 
on  the  servient  tenement,  nor  that  the  servient  owner 
shall  refrain  from  doing  anything  on  his  own  land.     It 


(s)  L.E.,  (1895)1  Ch.  182;  clench,    per    Lord   Hatherley, 

64  L.  J.,  Ch.  291.  L.  C,  L.  E.,  4  E.  &  I.  App. 

(0  H{lto7i  V.  Earl  Granville,  p.  399;   39  L.  J.,  Ch.  p.  451. 

5  Q.  B.  701  ;   13  L.  J..  Q.  B.  Blackctt  v.  Bradley,  1  B.  «&  S. 

193.   Wahrfeld  v.  Duke  nfBuc-  910  ;   31  L.  J.,  Q.  B.  65. 
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Chap.  II.     has  already  been  pointed  out  tliat  under  such  circumstances 
____L^_  no  prescriptive  title  can  arise,  because  no  grant  of  the 


right  can  be  presumed  (u). 

Right  under  A  right  to  excavate,  and  thereby  to  destroy  the  support 
men°to  de-'**'  ^^  which  a  surface  owner  has  a  natural  right,  may  of 
stroy  support,  course  be  acquired  under  an  Act  of  Parliament,  and  riglits 

of  this  kind  frequently  arise  under  Inclosure  Acts  and 

awards  made  under  their  authority  (x) . 

^^^°*  ^y  A  copyholder  cannot  bind  his  copyhold  land  by  a  grant 

right  to  de-      of  right  to  an  adjoining  landowner  to  excavate  and  remove 
stroy  support.  ^y[  necessary  support,  and  such  a  grant  is  void  as  against 
a  subsequent  freeholder  if  the  land  is  enfranchised  {//) . 

Railways  There  is  an  exception  of  an  important  character  to  the 

solidationAct,  general  rule  of  law  entitling  a  purchaser  of  surface  land  to 
support.  The  Lands  and  Railways  Clauses  Consolidation 
Acts,  1845,  made  various  provisions  relative  to  the  acqui- 
sition of  lands  for  the  making  of  railways ;  and  among 
other  things,  it  is  enacted  in  the  latter  Act  (sects.  77,  78, 
and  79)  that  railway  companies  shall  not  be  entitled  to 
any  mines  under  land  purchased  by  them,  and  that  sub- 
jacent mines  shall  be  deemed  to  be  excepted  out  of  convey- 
ances of  lands  unless  they  are  expressly  conveyed ;  that  if 
the  mine-owners  are  at  any  time  desirous  of  working  the 
mines,  they  are  to  give  notice  to  the  companies  thirty  days 
before  commencing  operations,  and  the  companies  may 
then  cause  the  mines  to  be  inspected ;  if  the  working  would 
be  likely  to  produce  injury  to  the  railways,  the  owners  are 
prohibited  working  the  mines,  but  the  companies  must  pay 
them  compensation  for  their  loss ;  but  if  the  companies 

(u)  Blackett  v.    Bradley^   1  49.    Consett  Waterworks  Cum- 

B.  &  S.  940  ;   31  L.  J.,  Q.  B.  pany  v.  Ritson,  L.  E.,  22  Q.  B. 

65.  D.  318:  on  appeal,  L.  E.,  22 

{x)  Roiohotham  v.    Wilson,  Q.  B.  D.  702. 
8  H.  L.  C.  348  ;   30  L.  J.,  Q.  (y)  Richards  v.  Harper,  L. 

B.  49.     Roberts  v.  Haines,    7  E.,    1   Exch.   199  ;    35   L.  J., 

E.  &  B.  625  ;  27  L.  J.,  Exch.  Exch,  130, 
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are  unwilling  to  purchase  the  mines  the  owners  may  work     Chap.  II. 

them  in  a  manner  proper  and  necessary  for  the  beneficial  '—^ 

working,  according  to  the  usual  manner  of  working  mines 
in  the  district  where  they  are  situate.  These  provisions 
have  given  rise  to  a  very  important  question  as  to  the 
right  of  support,  for  it  has  been  urged  on  the  part  of  rail- 
way companies  that  when  mine-owners  have  sold  sui^faee 
land  to  them,  they  are  entitled  to  the  same  support,  both 
by  natural  right  and  by  implied  grant,  as  any  other  pur- 
chaser of  land  ;  but,  after  much  argument,  it  has  been 
determined  that  railway  companies  were  by  the  statute 
placed  on  an  entirely  different  footing  from  ordinary  pur- 
chasers, for  that  it  was  obviously  the  intention  of  the 
legislature  to  create  a  new  relation  between  vendors  and 
purchasers  under  the  Act,  and  to  get  rid  of  all  the  ordinary 
law  on  the  subject ;  that  it  was  highly  beneficial  for  com- 
panies to  be  enabled  to  purchase  the  surface  of  land  only, 
without  being  compelled  to  buy  the  mines  also,  and  that 
the  legislature  intended  the  land  to  be  dealt  with  as  if 
there  were  no  mines  to  be  considered,  so  that  when  the 
owners  wished  to  work  the  mines  they  should  be  in  the 
same  position  as  if  they  had  never  sold  any  part  of  their 
land  to  the  companies  (z) .  The  same  principle  is  applic- 
able to  sales  of  land  under  other  Acts  of  Parliament,  if 
their  provisions  are  similar  in  character  to  those  of  the 
E-ailways  Clauses  Act,  1845.  But  where  under  a  private 
Act  certain  persons  were  empowered  to  make  a  canal,  first 
giving  satisfaction  to  the  owners  of  lands  made  use  of  or 
damaged,  but  no  compulsory  powers  were  given  them  to 

(z)    Great  Western  Railway  Canal    Company    v.    Earl    of 

Company  v.  Bennett,  L.  R.,  2  Dudley,  3  E.  &  E.  409  ;  30  L. 

H.   L.    27  ;    36   L.   J.,    Q.  B.  J.,  Q.  B.  108.     Dudley  Canal 

133.     Great  Western  Railivay  Company  v.  Grazebrook,  1   B. 

Company  v.  Fletcher,  5  H.  &  &  Ad.  59  ;   8  L.  J.,  K.  B.  361. 

N.  689  ;  29  L.  J.,  Excli.  253.  Cunsett   Waterivorks  Company 

London    and    North-Western  v.  Ritson,  L.  E.,  22  Q.  B.  D. 

Railway  Company  v.  Achroyd,  318  :   o)i  appeal,  L.  E.,  22  Q. 

31  L.  J.,  Ch.  588.   Stourbridge  B.  D.  702. 
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Cliap.  II.     purchase  lands,  and  no  express  provisions  were  made  as 
___U1L_  to  mines  and   minerals,  it  was  held   that   the  statutory 

authority   to  make  and   maintain  the   canal   involved   a 

right  of  subjacent  support  (a). 


Railways. 
Separation  of 
mines  before 
purchase  of 
lands. 


In  the  case  of  T/ic  Great  Wesfcrn  RaUway  ComiXDnj  v. 
FlcfcJtcr  {J)),  Cockburn,  0.  J.,  said  that  if  prior  to  the  con- 
veyance of  surface  land  to  a  company  under  the  Railways 
Clauses  Act,  there  was  any  separation  of  the  surface  land 
from  the  minerals,  the  right  of  support  which  then  existed 
would  no  doubt  belong  to  the  company.  The  more  recent 
case  of  Ponntney  v.  Clayton  ic),  however,  does  not  appear 
to  be  in  harmony  with  this  opinion.  In  that  case,  which 
was  an  action  against  a  mine-owner  for  working  his  mines 
under  and  adjacent  to  lands  of  the  plaintiff,  which  he  had 
purchased  as  superfluous  land  from  a  railway  company 
and  causing  damage  to  buildings  on  the  surface,  it  ap- 
peared that  prior  to  the  purchase  of  the  land  by  the 
company  the  property  belonged  to  one  Penton,  who  had 
granted  a  lease  of  the  mines  to  the  defendant.  Here  there 
was  a  severance  of  the  mines  from  the  surface  land  before 
the  company  purchased,  and  it  was  assumed  that  the 
surface  owner,  who  granted  the  lease,  and  who  afterwards 
became  vendor  to  the  company,  had  a  right  to  support. 
Yet  it  was  held  that  when  the  company  took  the  land  the 
right  to  support  was  lost. 

Eight  of  In  this  same  case  of  Pountney  v.  Clayton  another  point 

si^erfluous  0^  importance  was  decided,  and  that  point  indeed  was  the 
subject  of  the  action.  It  was  whether  a  purchaser  of 
superfluous  land  from  a  railway  company  is  in  the  same 


land  to 
support. 


(«)  London  and  North- 
Western  Railway  Company  v. 
Evans,  L.  E.,  (1893)  1  Ch.  16  ; 
62  L.  J.,  Ch.  1.  Great  Western 
Railway  Company  v.  The 
Cefu  Crihhwr  Brick  Company, 
L.  E.,  (1894)  2  Ch.  415;  63 
L.  J.,  Ch.  500. 


(J))  5  H.  &  N.  p.  689.  Great 
Western  Railway  Company  v. 
The  Cefu  Crihhwr  Brick  Com- 
pany, L.  E.,  ri894)  2  Ch.  415  ; 
63  L.  J.,  Ck  500. 

(c)  L.  E.,  11  Q.  B.  D.  820; 
52  L.  J.,  Q.  B.  566. 
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position  with  regard  to  support  as  tlie  company  from  whom     Chap.  II. 

he  purchased,  who  had  no  right  to  support  from  the  suh-         ^^  '    ' 

jacent  mines ;  or  whether,  when  the  land  ceased  to  be  the 

property  of  the  company,  it  became  reinvested  with  the 

same  rights  to  support  as  those  which  belonged  to  it  before 

it   was   taken   by  the  company.     Watkin  Williams,  J., 

directed  the  jury  that  the  purchaser  from  the  company  has 

the  same  right  of  support  as  an  ordinary  purchaser  of 

surface  land;  and  in  the  Divisional  Court,  Denman,  J., 

held  the  same  view,  but  Manisty,  J.,  dissented.    Denman,  J., 

decided  in  this  way  on  the  ground  that  when  the  railway 

company  bought  Penton's  interest  they  bought  no  right 

to  the  minerals  which  were  vested  in  the  mine-owner  under 

his  lease  for  twenty-one  years,  but  under  the  Act  they  had 

a  right  that  the  minerals  should  not  be  worked  under  or 

within  forty  yards  from  their  line  without  thirty  days' 

notice,  and  the  option  to  make  compensation ;  but  as  to 

other  mines  and  minerals  lying  under  or  adjacent  to  land 

purchased  by  the  company  there  is  nothing  in  the  Act,  on 

the  one  hand  to  prevent  the  mine-owner  from  working 

them,  nor  on  the  other  hand  exempting  him  from  the 

ordinary  liability  for  letting  down  the  sm-f ace ;  and  reading 

all  the  sections  of  the  Act  relating  to  the  subject,  he  said 

he  should   have  felt   great   difficulty  in  holding,  in  the 

absence  of  authority,  that  they  apply  to  mines  under  lands 

purchased  by  the  company  and  afterwards  sold  by  them  to 

third  persons  as  superfluous  lands,  at  all  events  unless  such 

land  is  land  upon  which  the  railway  or  works  have  been 

constructed  or  within  the  forty  yards  therefrom.    It  might 

be  that  as  to  the  lands  within  the  forty  yards,  as  they  are 

expressly  mentioned  in  sect.  78,  the  company  continued  to 

have  all  the  rights  which  they  possessed  before  parting 

with  the  land  to  prevent  the  mines  being  worked  even 

after  sale  ;    but  he  could  see  nothing  in  the  Act  which 

would  enable  the  mine-owner,  as  against  a  2)i{>'chasc)'  from 

the  company,  to  let  down  the  surface  in  any  case  in  which 

he  could  not  have  done  so  before  the  company  purchased 
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Chap.  II.  the  laud  :  nothing  to  exclude  the  prima  facie  common  law 
^^  '  "•  right  of  the  owner  of  the  surface  to  the  ordinary  support 
to  which  land  is  entitled  as  against  persons  working  mines 
below  it.  The  machinery  of  sect.  78  only  applies  to  a 
company,  and  not  to  a  purchaser  from  them.  Manisty,  J., 
differed  in  opinion  from  Denman,  J.,  on  the  ground  that 
it  would  be  a  strange  result  that  if  a  railway  company 
were  to  buy  a  piece  of  land  without  the  right  of  support, 
and  thus  pay  less  for  it,  they  could  afterwards  give  that 
right  to  a  pm'chaser  of  the  land.  He  thought  the  purchaser 
could  take  no  more  than  the  company  had  to  give  him. 
The  Court  of  Appeal  supported  the  view  of  Manisty,  J., 
and  decided  that  the  piu'chaser  of  superfluous  lands  from  a 
railway  company  would  have  no  greater  right  to  support 
from  the  subjacent  and  adjacent  mines  than  the  company 
itself  had  at  the  time  of  the  sale. 

Right  of  This  being  so,  it  may  be  asked  whether  such  a  purchaser, 

superfluous*  Toeing  deprived  of  the  right  to  support,  would  not  be 
to  notice  clothed  with  the  rights  of  the  railway  company  given  it 
by  the  Act,  and -thus  be  entitled  to  notice  from  the  mine- 
owner  of  his  intention  to  work  the  mines,  and  to  purchase 
them  or  prevent  their  being  worked  on  payment  of  com- 
pensation. Denman,  J.,  answered  this  in  the  negative  : 
it  would  not  be  necessary  for  the  mine-owner  to  give  the 
notice,  either  to  the  company,  for  the  land  had  ceased  to 
belong  to  it,  or  to  the  purchaser,  as  the  machinery  of  the 
Act  does  not  apply  to  him.  It  seems,  however,  unjust  to 
a  purchaser  of  superfluous  lands  that  on  the  one  hand  he 
should  not  have  any  right  to  support  because  his  vendor, 
the  railway  company,  had  none,  and  that,  on  the  other,  he 
should  not  have  the  peculiar  right  of  the  company  trans- 
ferred to  him  to  notice  of  working  the  mines  and  option  of 
purchase;  but  this  injustice  would  only  arise  if  the  opinion 
of  the  Court  of  Appeal  in  Fount  ncy  v.  Chut  on  were  taken 
that  he  did  not  get  the  right  to  support  because  the  railway 
company  had  it  not,  in  conjunction  with  a  part  of  the 


land 
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opinion  of  Denman,  J.,  in  tlie  Court  below,  that  lie  did     Chap.  IT. 
not  get  the  railway  company's  right  of  purchase  because  *_ _L11 . 


the  machinery  of  the  Act  did  not  apply  to  him.  To 
support  the  latter  opinion  the  whole  of  the  opinion  of 
Denman,  J.,  must  be  accepted,  and  that  of  the  Com-t  of 
Appeal  must  be  disregarded,  namel}^,  that  when  the  railway 
company  purchased  the  land  the  natural  or  common  law 
right  to  support  fell  into  abeyance  or  was  suspended  tem- 
porarily, but  that  when  the  company  sold  the  land  as 
superfluous  the  natural  right  to  support  revived,  for  the 
land  ceased  to  be  under  the  influence  of  the  Act  altogether, 
and  this  seems  to  be  in  accordance  with  the  general  prin- 
ci^^le  of  easements. 

If  water,  from  natural  causes  or  from  accident,  finds  its  Support  from 
way  underground,  either  into  excavations  or  into  ordinary  water? 
subterranean  channels,  it  frequently  affords  considerable 
support  to  the  soil  above  by  its  natiu-al  upward  pressure. 
When  this  is  so  it  becomes  an  important  question  whether 
the  owner  of  the  surface  can  acquire  a  right  to  support, 
so  as  to  entitle  him  to  require  the  owners  of  adjoining 
land  or  subjacent  mines  to  abstain  from  draining  or 
pumping  away  the  water.  It  is  now  decided  that  he 
neither  has,  nor  can  he  acquire  (except  by  grant),  any 
such  right.  The  first  case  in  which  this  question  arose 
was  HJl/iot  V.  NorfJt- Eastern  Raihccuj  Companij  {d),  in  which 
it  appeared  that  there  was  an  ancient  shaft  leading  down 
to  a  coal-pit,  from  which  there  were  sundry  horizontal 
passages  leading  under  adjoining  land,  and  that  a  river, 
having  overflowed  its  banks,  filled  the  shaft  and  the 
passages  with  water,  and  then  the  natural  consequence 

(f/)   10  H.   L.   C.   333;    32  if    underground    water   sup- 

L.  J.,  Ch.  402.     It  has  been  ports  the  water  of  a  flowing 

already   shown    that   though  stream,  it  cannot  be  drawn  oS 

there  is  no  natural  right   to  so  as  to  cause  a  diminution 

support  for  surface  land  by  of  the  water  of  the  stream, 

underground  water,  yet  that  Ante,  p.  63. 
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Chap.  II.     arose  that  there  was  a  certain  upward  pressure  from  the 

'Jll water,  by  which  the  land  was  to  a  considerable  degree 

supported.  It  was  held  that,  under  the  circumstances 
of  the  case,  no  right  could  be  acquii-ed  to  this  kind 
of  support,  for  that  the  flooding  was  accidental,  and  that 
it  was  only  reasonable  to  suppose  that  at  some  future  time 
the  owner  would  resume  the  working  of  the  mine.  A 
somewhat  similar  point  arose  in  the  case  of  Poppkicell  v. 
Hodkinwn  (c),  in  which  the  facts  were  that  the  plaintiff 
was  owner  of  some  land  of  a  wet  and  spongy  character, 
uj)on  which  he  built  some  houses  of  very  bad  construc- 
tion. The  defendant  was  a  builder,  and  by  excavating  in 
the  adjoining  land  for  the  purpose  of  building  a  church, 
drained  the  water  which  stood  under  the  land  of  the 
plaintiff,  the  surface  of  which  sank  in  consequence,  and  the 
houses  cracked.  The  question  in  the  action  was  whether 
the  defendant  was  responsible  for  the  injury.  It  was  held 
in  the  Exchequer  Chamber  that  he  was  not,  for  that  there 
could  be  no  right,  natural  or  by  prescription,  that  the 
water  should  not  be  withdrawn,  though  it  might  happen 
that  such  a  right  could  be  acquired  if  the  act  of  draining 
would  be  in  derogation  of  a  grant  express  or  implied. 

Support  for  The  easement  of  support  for  buildings  is  of  two  kinds — 

°  "        ngmely,  support  from  the  subjacent  and  adjacent  soil,  and 
support  from  adjoining  buildings. 

Right  by  A.  right  to  support  for  buildings,  both  from  the  subjacent 

and  adjacent  soil  and  from  adjoining  buildings,  may,  like 
other  easements,  be  acquired  by  grant,  express  or  implied. 
This  right  arises  by  implied  grant,  in  the  absence  of  express 
stipulation,  in  every  case  where  an  owner  of  adjoining 
houses,  or  of  houses  and  land,  severs  the  property  by  sale, 
for  in  every  such  case  rights  to  support  are  granted  by 
implication,  by  the  vendor  and  purchasers  respectively, 
for  the  preservation  of  the  buildings  belonging  to  each 

(e)  L.  E.,  4  Exch.  248 ;  38  L.  J.,  Exch.  126. 
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other  (./').     It  is  difficult  to  understand  how  this  can  be     Chap.  II. 

reconciled  with  the  principle  prevailing  in    the    case  of  'l ' 

light,  which  has  already  been  considered,  that  when  an 
owner  of  a  house  and  adjoining  land  sells  the  land,  re- 
serving the  house,  he  cannot  by  implication  reserve  a  right 
to  light  to  the  windows  overlooking  the  land,  because  such 
reservation  would  be  in  derogation  of  his  express  grant, 
as  it  would  impose  an  obligation  on  the  purchaser  of  the 
land  not  intended  by  the  parties.  A  right  to  support  also 
arises  whenever  land  is  granted  for  building  purposes,  even 
though  there  be  no  building  on  the  land  at  the  time  the 
grant  is  made  (r/). 

The  next  subiect  for  consideration  involves  probably  Support  for 

■  ,1     I     1  •  •/!     buildings 

the  most  perplexing  question  that  has   ever  arisen  witfi  from  land  :- 
regard  to  the  law  of  easements,  the  question  which  gave  [^^^i-Vni^w- 
rise  to  the  celebrated  case  of  Angus  v.  Dalton  {li).     The  ment. 
question  is,  whether  the  owner  of  a  building  which  has  ^«f««  ^• 
stood  for  more  than  twenty  years  acquires  from  the  fact 
of   the   building   having    stood   for   that   period  a   right 
to  support  from  the  adjacent  land.     If  he  does  acquire 
a  right  from  that  fact,  the  fm-ther  question  is  involved, 
on    what   principle    is    the    right   acquired  ?    is   it   as   a 
part  of  the  natui\al  right  to  support   for  the   land,  or  is 
it  by  prescription  at  common  law,  or  under  the  Prescrip- 
tion Act,  or  is  it  under  the  doctrine  of  presumption  of 
a  modern  lost  grant,  or  is  it  by  an  absolute  rule  of  law 
irrespectively  of   any  grant   or   covenant   actual   or   im- 
plied ?     There  has  been  no  question  which  has  given  rise 

(/)  Richards    v.    Rose,     9  C.  P.  795. 
Exch.  218  ;  23  L.  J.,  Exch.  3.  (A)  In  the  Queen's  Bench 

3Iurchie  v.  Black,   19  C.  B.,  Division,  L.  E.,  3  Q.  B.  D.  85  ; 

N.   S.   190;  34   L.   J.,    C.  P.  47  L.  J.,  Q.  B.   163:  in  the 

337.    See  also  Aspden  v.  Sed-  Court   of   Appeal,    L.    E.,    4 

do7i,  L.  E.,  1  Exch.  D.  496;  46  Q.  B.  D.  162;  48  L.  J.,  Q.  B. 

L.  J.,  Exch.  353.  225  :  in  the  House  of  Lords, 

{g)  Rigby    v.    Bennett,    21  L.  E.,   6  App.  Cas.  740  ;   50 

Ch.  D.  559.   Siddons  v.  Short,  L.  J.,  Q.  B.  689. 
L.E.,2  0.P.  D.572;46L.J., 

x2 
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to  more  diversity  of  opinion  than  this ;  for  the  Courts, 
when  considering  Angus  v.  Dalfon,  evidently  felt  them- 
selves in  a  dilemma.  On  the  one  hand,  it  was  obvious 
how  essential  it  is  that  rights  to  support  for  buildings 
should  be  recognised  and  maintained  at  all  cost,  or  tlie 
safety  of  half  the  houses  in  the  land  would  be  in  jeopardy, 
and,  on  the  other,  it  was  felt  how  impossible  it  is  to  recon- 
cile the  growth  and  acquisition  of  such  a  right  merely 
from  twenty  years'  enjoyment  mth  any  of  the  methods  of 
acquiring  easements  known  to  the  law.  All  the  modes 
of  acquisition  mentioned  above  were  considered  in  the 
numerous  judgments  in  Angus  v.  Dalton,  some  judges 
inclining  to  one  theory,  and  some  to  another.  It  is 
remarkable  how  few  cases  there  had  previously  been  in 
which  rights  to  support  for  buildings  had  been  brought  in 
question,  and  what  a  dearth  of  authority  there  is  on  the 
subject ;  if  there  had  been  any  direct  precedent  on  the 
point,  no  doubt  the  elaborate  arguments  and  the  diverse 
judgments  in  the  case  of  Angus  v.  Dalton  would  have  been 
unknown,  or  much  curtailed ;  but  there  had  been  but  few 
cases  on  the  subject,  and  those  not  directly  in  point.  The 
theory  on  which  the  right  to  support  for  buildings  could 
be  acquired  by  long  enjoyment  had  therefore  to  be  decided 
on  principle,  and  to  be  treated  as  ground  newly  to  be 
broken  up. 


Is  it  part  of 
the  natural 
right  to 
support  ? 


As  to  the  theory  that  a  right  to  support  for  buildings  is 
a  part  or  extension  of  the  natural  right  to  support,  incident 
to  the  ownership  of  land,  which  some  suggested,  this  can 
only  be  supported  on  the  ground  that  the  natural  right 
to  support  extends  to  any  of  the  ordinary  uses  to  which  a 
landowner  may  put  his  ground,  and  that  one  of  such  ordi- 
nary uses  is  to  build  upon  it ;  but  this  theory  is  contrary 
to  the  common  principle,  that  natural  rights  only  extend 
to  land  in  its  natural  condition,  and  that  one  landowner 
cannot  increase  the  burden  cast  by  law  on  his  neighbour 
without  his  consent ;  and  further  than  this,  if  this  addi- 
tionnl  or  extended  right  to  support  were  a  part  of  the 
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original  natural  right,  why  should  it  take  twenty  years  to     Chap.  II. 


Sect.  2. 


come  into  existence  ?  The  reasonable  theory  would  be, 
that  the  new  building  must  be  supported  from  the  moment 
it  is  set  up.  It  cannot,  therefore,  be  a  part  of  the  natural 
right,  incident  to  the  land  on  which  the  building  is  placed. 

Then,  witli  regard  to  the  possibility  of  acquiring  a  right  Can  it  be 
to  support  for  a  building  by  prescription,  the  difficulty  that  prercTfptioJ- 
arises  is  as  to  a  presumption  of  the  grant,  which  is  always 
requisite  to  sustain  the  theory  of  prescription.  How  can  a 
grant  be  presumed  ?  From  what  has  been  previously 
stated  it  will  be  seen  that  the  theory  of  the  law  is,  that  no 
grant  can  be  presumed,  and  no  easement  can  be  acquired 
by  prescription,  if  the  enjoyment  was  clam  or  secret,  or  if 
the  servient  owner  was  ignorant  of  the  enjoyment,  or 
incapable  of  resisting  it  by  some  reasonable  means.  Yet, 
if  a  neighbour  builds  a  house  on  land  either  adjoining  or 
at  a  distance  from  the  servient  estate,  how  can  it  be  known 
for  certain  that  it  receives  any  support  whatever  from  it ; 
is  not  the  enjoyment  chim,  secret?  and  if  the  servient 
owner  had  reason  to  suspect  enjoyment  of  support,  how 
could  he  resist  it  by  any  reasonable  means  ?  His  only 
mode  of  resisting  it  would  be  by  digging  a  deep  trench 
between  the  properties,  and  by  that  means  causing  his 
neighbour's  house  sooner  or  later  to  fall,  and  thus  to 
destroy  his  own  property,  or  at  all  events  render  it  useless 
for  a  certain  distance,  as  well  as  do  a  malicious  act 
towards  his  neighbour — a  course  so  unreasonable,  both  on 
the  ground  of  the  injury  it  would  do  to  his  neighbour  and 
to  himself,  that  the  law  would  not  require  it  from  him. 
Notwithstanding  this,  until  the  case  of  Angun  v.  Dalton,  it 
is  clear,  from  the  few  cases  there  are  on  the  subject,  that 
the  right  to  support  for  buildings  was  regarded  as  being 
capable  of  acquisition  by  prescription.  In  the  case  of 
Partridge  v.  Scott  {I),  the  buildings  were  situated  on  ground 

(i)  3  M.  &  W.  220 ;  7  L.  J.,  N.  S.,  Exch.  101, 
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Chap.  II.     from  under  which  the  minerals  had  been  excavated,  so  that 

'— they  required  more  support  from  the  adjacent  soil  than 

thej  otherwise  would  ;  and  Alderson,  B.,  who  delivered 
judgment,  treated  the  right  to  support  by  prescription  as 
originating  in  a  supposed  grant.  The  learned  judge  there 
said  that  if  the  land  on  which  the  plaintiff's  house  stood 
had  not  been  previously  excavated,  the  defendants  might 
without  injury  have  worked  their  coal  to  the  extremity  of 
their  own  land,  and  if  the  plaintiif  had  not  built  his  house 
on  excavated  ground,  the  mere  sinking  of  the  ground 
would  have  done  him  no  harm.  The  plaintiff,  therefore, 
by  so  building,  brought  about  the  injury  without  any  fault 
on  the  part  of  the  defendant,  unless  at  the  time,  by  some 
grant,  he  was  entitled  to  additional  support  from  the  land 
of  the  defendant.  He  added  that  no  grant  could  be 
inferred  in  the  case  before  the  Court,  because,  though  the 
house  had  stood  more  than  twenty  years,  it  did  not  appear 
that  the  coal  under  it  might  not  have  been  excavated 
within  twenty  years,  and  that  no  grant  could  be  inferred 
until  after  the  lapse  of  at  least  twenty  years  from  the  time 
when  the  house  first  stood  on  excavated  ground,  and  was 
supported  in  part  by  the  adjacent  ground  of  the  defendant. 
Here  then  was  a  distinct  recognition  of  the  principle 
that  after  twenty  years'  enjoyment  a  right  to  support  may 
be  acquired,  but  it  was  coupled  with  the  condition  that  a 
grant  must  be  presumed  for  the  purpose  of  supporting  the 
prescription.  The  same  principle  may  be  found  in  other 
cases — as,  for  instance,  in  Hionphries  v.  Brogden  (k) ;  but 
there  we  find  the  difficulty  noticed  as  to  the  possibility  of 
presuming  a  grant,  for  Lord  Campbell,  C.  J.,  in  his  judg- 
ment, remarked :  "  Although  there  may  be  some  difficulty 
in  discovering  whence  the  grant  of  the  easement  in  respect 
of  the  house  is  to  be  presumed,  as  the  owner  of  the  adjoin- 
ing land  cannot  prevent  its  being  built,  and  may  not  be 
able  to  disturb  the  enjoyment  of   it  without   the  most 

(/.)  12  Q.  B.  739;  20  L.  J.,  Q.  B.  10. 
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serious  loss  or  inconvenience  to  himself,  the  law  favours     Chap.  II. 

the  preservation  of  enjoyments  acquired  by  the  labour  of ' 

one  man  and  acquiesced  in  by  another  who  has  the  power 
to  interruj^t  them  ;  and  as  on  the  supposition  of  a  grant 
the  right  to  light  may  be  gained  from  not  erecting  a  wall 
to  obstruct  it,  the  right  to  support  for  a  new  building 
erected  near  the  extremity  of  the  owner's  land  may  be 
explained  on  the  same  principle."  This  passage  is  noticed 
in  the  subsequent  case  of  Solomon  v.  The  Vintners'  Com- 
pany (/),  and  the  nature  of  the  right  to  support  for 
buildings  was  there  again  considered.  The  question  in 
that  action  related  to  a  right  of  supj)ort  for  one  building 
from  another;  but  Pollock,  C.  B.,  in  his  judgment,  said 
that  it  seemed  to  the  Court  that,  in  the  absence  of  all  evi- 
dence as  to  origin  or  grant,  the  only  way  in  which  such 
a  right  could  be  supported  was  that  suggested  by  Lord 
Campbell  in  JTianp/zries  v.  Brogdcn — namely,  an  absolute 
rule  of  law  similar  to  that  which  is  stated  to  have  existed 
in  the  civil  law. 

Assuming,  then,  that  by  some  means  a  grant  can  be  Prescription 
presumed  and  prescription  supported,  the  next  question  is  f*  ^°o™  under 
whether  the  prescription  is  at  common  law  or  under  the  the  Act  ? 
Prescription  Act.     If  the  right  is  claimed  by  prescription 
at  common  law,  the  ordinary  difficulty  at  once  presents 
itself — namely,  that   few  buildings  are  so  old   that   the 
commencement  of  the  enjoyment  cannot  be  shown.     If 
the  right  is  claimed  under  the  Prescription  Act,  it  is  an 
open  question  if  the  Act  touches  the  right  to  support  at 
all — that  is,  whether  support  is  "  an  easement "  within 
the  meaning  of  the  second  section  ;  for  if  it  is  not,  it  is 
clearly  not  included  among  the  easements  to  which  the 
Act  relates  {m).     In  Angus  v.  Dalton,  the  Lord  Chancellor 
gave  his  judgment  that  the  easement  of  support  is  within 
the  meaning  of   the  word  "  easement,"  as  used   in  the 

(0  4   H.    &   N.    585;    28  (w)  Seer/^^e,  pp.  194— 200. 
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Chap.  II.     second  section  of  the  Act ;  but  this  opinion  was  not  shared 

'  hy  the  other  learned  lords,  and  there  are  earlier  decisions 

of  the  Courts  which  it  is  impossible  to  reconcile  with  this 
view,  though  in  the  subsequent  case  of  Lemaitre  v.  I)avi>i  hi) 
the  judgment  of  Lord  Selborne,  C,  in  this  respect  was 
followed  by  Hall,  V.-(J.  Lord  Blackburne  adjudged  that 
a  ]"ight  to  support  is  an  easement  which  the  authorities 
show  can  be  acquired  by  prescription,  and  that  it  would 
be  a  dangerous  thing,  leading  to  hopeless  confusion,  to 
reverse  this  doctrine,  because  it  does  not  appear  to  be 
consistent  with  principle.  His  lordship,  however,  expressly 
declined  to  decide,  as  it  was  unnecessary  for  that  case, 
whether  the  easement  of  support  was  an  "  easement " 
within  the  meaning  of  the  second  section  of  the  Prescrip- 
tion Act  or  not. 

lost  ^■^*t*b™  ^^  ^^^®  mode  in  which  support  is  enjoyed  is  such  that  no 
presumed?  grant  can  be  presumed  for  the  purpose  of  prescrii^tion, 
neither  can  it  be  presumed  in  order  that  an  easement 
may  be  acquired  under  the  doctrine  of  modern  lost  grant ; 
and,  in  addition  to  this  reason  against  the  acquisition  of 
the  right  under  the  doctrine  of  a  modern  lost  grant,  mere 
user  for  twenty  years,  without  evidence  from  which  it 
may  be  reasonably  inferred  that  there  actually  was  a 
grant,  is  not  sufficient  to  support  a  claim  made  in  this 
manner,  as  already  pointed  out  (o). 

Can  a  right  The  Only  remaining  theory  on  which  a  right  to  support 

by  an  absolute  cau  be  gained  by  enjoyment  for  twenty  years  is  that  it  is 
[rrespectiTCly  ^^'  ^^  absolute  rule  of  law,  iiTespectively  of  any  pro- 
of grant?  sumption  of  grant  or  covenant  or  the  will  of  the  servient 
owner.  The  difficulty— or,  I  might  say,  the  impossibility — 
of  reasonably  presuming  a  grant,  has  driven  many  persons 
boldly  to  throw  aside  that  fiction  and  to  assert  that  in  the 
case  of  support,  which  is  an  easement  of  such  incalculable 

(«)  L.  E.,  19  Ch.  D.  281 ;  51  (o)  See  ante,  p.  161. 
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value,  and  must  be  maintained  at  nil  liazard  of  principle,     Chap.  II. 

the  law  makes  an  exceptional  rule,  and  says  that  a  house-  LI1_ 

holder  shall  have  a  right  to  support  for  his  building  after 
it  has  stood  for  twenty  years,  not  because  the  servient 
Q-^Tier  has  contracted  to  give  him  the  right,  nor  because 
his  house  has  stood  for  that  period  and  has  been  supported 
all  the  while — for  it  is  generally  a  mere  assumption  that  it 
has  received  support  at  all,  and  it  is  frequently  impossible 
to  say  when  the  support  was  first  needed  or  enjoyed — but 
simply  because  the  house  has  stood  for  twenty  years. 
This  doctrine  has  never  been  applied  to  any  other  ease- 
ment (except  light,  on  account  of  the  form  of  the  third 
section  of  the  Prescription  Act),  and  it  is  contrary  to 
every  principle  of  law,  which  only  allows  the  burden  of 
an  easement  to  be  cast  on  an  adjoining  owner  with  his 
consent.  The  idea,  however,  is  not  new,  as  it  was  sug- 
gested as  long  ago  as  the  cases  of  IlumpJtries  v.  Brogden 
and  Solomon  v.  The  Vintners'  Companij,  already  referred 
to  ;  but  then,  when  Pollock,  C.  B.,  said  that  it  seemed 
to  the  Court  that,  in  the  absence  of  all  evidence  as  to 
origin  or  grant,  the  only  way  in  which  such  a  right 
could  be  supported  is  that  suggested  by  Lord  Campbell  in 
Humphries  v.  Brogden,  namely,  an  absolute  rule  of  law 
similar  to  that  which  is  stated  to  have  existed  in  the  civil 
law,  he  added,  "  but  there  is  no  authority  for  any  such 
rule  to  be  found."  The  theory  of  an  absolute  rule  of  law 
was  adopted  by  the  learned  judge  who  tried  the  case  of 
Angus  v.  JDalton,  and  was  supported  by  several  of  the 
judges  in  the  higher  courts,  and  ultimately  by  Lord  Pen- 
zance in  the  House  of  Lords.  His  lordship  said  (p)  : 
*'  In  dealing  with  the  questions  of  law  to  which  the  present 
case  gives  rise,  it  is  material  to  bear  in  mind  that  the  exact 
proposition  which  the  appellants  call  upon  your  lordships 
to  repudiate  or  affirm,  is  to  be  found  in  the  ruling  at  the 
trial  given  by  the  learned  judge.     It  is  in  these  words : 

{p)  L.  E.,  6  App.  Cas.  p.  802  ;  50  L.  J.,  Q.  B.  p.  736, 
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Chap.  II.  *  The  authorities  oblige  me  to  hold  that,  when  a  building 
"•  lias  stood  for  twenty  years,  it  has  acquired  a  right  to  the 
support  of  the  adjacent  land,  and  I  do  not  think  it  at  all 
depends  upon  whether  the  opposite  or  adjacent  neighbour 
had  notice  or  not  of  what  was  done  or  what  weight  was 
put  uj)on  it,  nor  does  it  rest  on  the  fact  of  there  being  an 
implied  grant.  I  think  it  has  become  absolute  law  that 
when  a  building  has  stood  for  twenty  years,  supported  by 
the  adjacent  soil,  it  has  acquired  a  right  to  the  support  of 
the  soil;  and  no  one  has  a  right  to  take  away  the  soil 
without  putting  an  ec[uivalent  to  sustain  the  building. 
That  is  the  ruling  which  I  must  lay  down  here,  because 
that  is  upheld  by  many  authorities.'  Your  lordships  have 
now  to  say  whether  this  view  of  the  authorities  is  a  correct 
one,  and,  with  some  reluctance,  I  feel  constrained  to  say 
that,  in  my  opinion,  it  is  so.  I  say  with  some  reluctance, 
not  because  I  think  that  the  support  which  the  plaintiff 
claims  for  his  house  is  unreasonable  or  inequitable,  but 
because  the  circumstances  under  which  the  claim  is  held 
to  arise  are,  so  far  as  I  am  able  to  discover,  incapable  of 
gi\ing  rise  to  it  in  accordance  with  any  kno'^ii  principle 
of  law." 

Result  of  It  would  occupy  too  much  space  in  this  work  to  analyse 

DaftolJ'  'tli6  numerous  judgments  and  opinions  of  all  the  learned 

judges  in  the  various  Courts  through  which  the  case  of 
Angus  V.  Dalton  was  taken.  There  was  as  much  diversity 
of  opinion  among  them  as  it  is  possible  to  conceive ;  and 
this  circumstance,  in  conjunction  with  the  differences  among 
the  law  lords  when  the  case  reached  the  ultimate  Court  of 
Appeal,  makes  it  extremely  difficult  to  say  with  any 
certainty  what  was  the  result  of  the  case,  regarded  as  a 
judicial  decision,  or  upon  what  principle  the  right  to 
support  for  a  building  after  long  enjoyment,  must  now  be 
deemed  to  rest.  There  is,  however,  one  thing  certain — 
that  although  the  judges  in  the  Courts  below  could  not 
agree  whetlier  the  plaintiff  or  the  defendant  ought  to  sue- 
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ceed,  the  House  of  Lords  was  unanimous  in  finding  tliat     Chap.  II. 
the  plaintiff  was  in  the  right,  and  that  hj  some  means,  _!: — _1- 
but  by  what  means  is  doubtful,  he  had  acquired  a  right  to 
support  for  his  house  from  the  adjacent  soil,  as  the  house 
had  stood  for  twenty  years.     It  may  therefore,  I  api)re- 
hend,  be  taken  to  be  the  law  that  the  right  to  support  is 
acquired  if  a  building  stands  for  twenty  years,  and  that 
the  easement  is  acquired,  not  on  account  of  undisturbed 
enjoyment,  for  it  is  impossible  to  say  when  the  enjoyment 
commenced,  but  simply  from  the  fact  that  the  house  has 
stood  for  twenty  years ;  but  on  what  principle  this  is  so, 
whether  by  implied  grant  or  prescription  at  common  law, 
or  under  the  Prescription  Act,  or  by  an  absolute  and  un- 
reasonable rule  of  law,  is  undecided,  and  incapable  of  being 
settled.    That  this  is  a  very  unsatisfactory  result  of  a  great 
case  can  scarcely  be  questioned  ;  and  it  may  not  be  out  of 
place,  in  conclusion,  to  quote  the  remarks  of  Lord  Penzance 
as  to  this :   "  It  must  be  borne  in  mind  both  what  the 
claim  is  and  what  it  is  not.     It  is  not  a  claim  asserted  for 
the  support  of  a  house  by  the  adjacent  soil  as  soon  as  that 
house  is  built,  but  a  claim  that  when  the  house  has  stood 
'  for  twenty  years,  supported  by  the  adjacent  soil,  it  has 
by  absolute  law  acquired  a  right  to  the  support  of  the  soil,' 
and  this  not  by  reason  of  any  implied  grant,  and  quite 
independent  of  whether  'the  opposite  or  adjacent  neigh- 
bour had  notice  or  not  of  what  was  done  or  what  weight 
was  put  upon '  the  ground  to  which  the  lateral  support 
was  requii'ed.     It  is  this  sudden  starting  into  existence  of 
a  right  which  did  not  exist  the  day  before  the  twenty 
years  expired,  without  reference  to  any  presumption  of 
acquiescence  by  the  neighbour  (to  which  the  lapse  of  that 
period  of  time  without  interruption  on  his  part  might 
naturally  give  rise),  which  I  find  it  impossible  to  reconcile 
with  legal  principles.     I  find  myself,  therefore,  in  entire 
accord  with  the  opinion  which  Mr.  Justice  Fry  has  offered 
to  the  House  ;  and  he  has  so  fully  and  ably  illustrated  his 
views  on  the  subject,  which  are  also  mine,  that  I  have 
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Support  for 
buildings 
from  build- 
ings : — right 
from  long 
enjoyment. 


little  to  add.  If  this  matter  were  res  interjm  I  think  it 
would  not  be  inconsistent  with  legal  principles  to  hold  that 
where  an  owner  of  land  has  used  his  land  for  an  ordinary 
and  reasonable  purpose,  such  as  placing  a  house  upon  it, 
the  owner  of  the  adjacent  soil  could  not  be  allowed  so  to 
deal  with  his  own  soil  by  excavation  as  to  bring  his  neigh- 
bour's house  to  the  ground.  It  would  be,  I  think,  no 
unreasonable  application  of  the  principle,  m-  iiferc  tuo  id 
alicnion  iwn  hcdas,  to  hold  that  the  owner  of  the  adjacent 
soil,  if  desirous  of  excavating  it,  should  take  reasonable 
precautions,  by  way  of  shoring  or  otherwise,  to  prevent 
the  excavation  from  disastrously  affecting  his  neighbour. 
A  burden  would  no  doubt  be  thus  cast  on  one  man  by  the 
act  of  another  done  without  his  consent,  but  the  advantage 
of  such  a  rule  would  be  reciprocal." 

By  whatever  means  it  is  that  buildings  acquu^e  a  right 
to  support  from  adjacent  land  after  standing  for  twenty 
years,  the  whole  question  as  to  support  does  not  stop  where 
it  has  been  left  by  Angioi  v.  Dalton.  That  case  only  dealt 
with  support  for  buildings  from  adjacent  land ;  but  what 
is  the  law  as  to  the  right  to  support  for  buildings  from 
contiguous  Ijuildings  after  standing  for  twenty  years  ? 
The  question  arose  very  shortly  after  Angus  v.  Dalton  was 
heard,  in  the  case  of  Lemaitre  v.  Davis  (q),  when  HaU,  V.-C, 
decided  that  the  law  is  the  same,  and  that  the  principles 
laid  down  in  the  one  case  applied  equally  to  the  other,  so 
that  contiguous  buildings  acquire  mutual  rights  to  support 
from  each  other  after  standing  for  twenty  years.  The 
learned  judge  also  thought  that  the  right  to  support  is  an 
"  easement "  within  the  meaning  of  the  Prescription  Act. 
The  Vice- Chancellor  said  that  there  was  no  authority  which 
conclusively  settled  the  question  as  to  support  from  build- 
ings, for  Angus  v.  Dalton  referred  to  land  only.  There 
had,  however,  previously  been  the  cases  of  Solomon  v.  The 


(q)  L.  E.,  19  Ch.  D.  281 ;  51  L.  J.,  Ch.  173, 
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Vintners'  Comjmni/  (>•)   and   JBroum   v.    Wimhov  (s).      His     Clmp-  H. 

Lordship  drew  tlie  distinction  between  the  former  case  and  LJ_ 

the  one  before  him,  that  in  Solomon  v.  T/ie  Vintners'  Corn- 
pan//  the  house  which  Avas  pulled  down   and  the  house 
which  fell  were  not  contiguous,  but  were  separated  bj  an 
intermediate  house  in  the  same  row.     It  is  difficult  to  see 
what  difference  that  could  really  make,  though  the  fact 
was  remarked  in  the  Court  of  Exchequer,  yet  the  principles 
laid  down  by  the  Court  of  Exchequer  as  to  the  right  to 
support  seem  as  applicable  to  one  case  as  the  other.     It  is 
now  very  questionable  whether  Solomon  v.  T/ie  Vintners' 
Company  has  not  been  practically  overruled  in  Angus  v. 
Dalton,  for  it  is  difficult  to  see  why  any  distinction  should 
be  made  between  support  derived  from  adjacent  land  and 
support  derived  from  a  contiguous  building.     In  Solomon 
v.  The  Vintners'  Company  two  judgments  were  given — one 
by  PoUock,  C.  B.,  which  was  also  the  judgment  of  Martin 
and  Channell,  BB.,  and  the  other  by  Bramwell,  B.     In 
speaking  of  the  general  right  to  support  for  buildings  from 
buildings,  Pollock,  C.  B.,  assigned  a  different  reason  from 
that  given  by  the  other  learned  judge,  but  both  appeared 
to  think  that  such  a  right  could  not  be  acquired  by  long 
enjoyment.    The  Lord  Chief  Baron  said:  "It  is  extremely 
difficult  to  see  how  the  circumstance  of  the  houses  having 
stood  for  twenty  years  makes  any  difference  or  creates  a 
right  where  houses  are  supposed  to  have  been  built  by 
different  adjoining  landowners,  each  with  its  separate  or 
independent  walls,  but  that  upwards  of  twenty  years  ago 
one  of  them  got  out  of  the  perpendicular  and  leaned  upon 
and  was  supported  in  part  by  the  other,  so  that  if  the 
latter  were  removed  the  other  would  fall.     The  question 
is,  whether  any  right  of  support  is  thereby  obtained  ?    It 
cannot  be  a  right  by  prescription,  which  supposes  a  state 
of  things  existing  before  the  time  of  legal  memory.     Nor 

(;•)  4  H.  &N.  585  ;  28  L.  J.,  (s)   1  Cr.  &  J.  20. 
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Chap.  n.  does  it  seem  to  us  to  be  a  right  under  tlie  Prescription  Act, 
^'^^^^  -•  2  &  3  Will.  IV.  c.  71,  wliieh  has  been  hitherto  confined  to 
rights  in  their  nature  of  a  perpetual  and  permanent 
character,  and  the  ownership  of  which  is  a  fee  simple." 
Baron  Bramwell  put  the  case  on  another  ground — namely, 
that  the  right  could  not  be  acquired  by  prescription  because 
the  enjoyment  was  not  of  a  character  which  would  confer 
such  a  right.  He  said  that,  supposing  the  right  were 
capable  of  being  acquired  by  prescription,  or  under  the 
Prescription  Act,  or  by  some  supposed  lost  grant,  it  could 
in  any  of  those  cases  only  exist  if  the  benefit  which  is 
claimed  was  one  that  was  enjoyed  as  of  right.  "Now,  a 
thing  cannot  be  enjoyed  as  of  right  unless  it  is  openly  and 
visibly  enjoyed.  An  enjoyment  must  neither  be  fi,  pre- 
cario,  nor  ckaii ;  it  must  be  open.  Now,  when  you  see  one 
house  leaning  towards  another,  you  may  make  a  tolerably 
shrewd  guess  that  it  is  partly  supported  by  the  other  ;  but 
it  is  but  a  guess  ;  you  cannot  tell.  It  may  be  that  they 
have  both  slipped,  and  both  stand,  as  I  think  the  expression 
is,  upon  '  the  square  ' — self-supporting — and  it  may  turn 
out,  and  it  may  be  the  fact,  that  the  house  which  leans 
towards  the  other  affords  as  much  support  to  that  other,  by 
the  two  being  joined  or  sticking  together  in  some  way  or 
another,  as  the  other  affords  to  it.  One  cannot  tell  upon 
the  face  of  it  that  it  is  being  supported."  ..."  Therefore, 
to  my  mind,  supposing  the  plaintiff  for  more  than  twenty 
years  had  an  enjoyment,  which  he  says  now  ought  to 
continue,  it  was  an  enjoyment  clam — not  openly,  and 
consequently  not  as  of  right." 

WATER. 

Acquisition  of       The  distinction  between  natural  or  riparian  rights  and 

water  rights,    gg^ggjj^gj^^s   j^   watercourses    has    been   explained  in   the 

previous  chapter,  and  it  was  at  the  same  time  shown  that 

easements  in  water  are  of   three  classes — namely,  those 

which  relate  to  the  flow  of  water,  those  which  relate  to 
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purity  of  water,  and  those  whicli  relate  to  the  taking  of     Chap.  II. 

water  for  use  or  consumption.     These  easements  may  be  '_!. 

acquired  by  grant  or  covenant,  express  or  implied,  or  by 
prescription,  or  in  the  case  of  inhabitants  of  a  parish  or 
similar  bodies,  by  custom. 

Questions  as  to  grants  of  water  rights,  or  easements  in  By  grant, 
water,  generally  arise  when  the  property  in  lands  owned 
by  one  and  the  same  person  has  been  severed  by  sale,  and 
when  water  in  one  part  has  been  used  during  the  unity  of 
ownership  for  the  benefit  of  the  other  part,  after  the 
manner  of  an  easement.  In  such  cases,  if  the  owner  sells 
the  quasi-dominsint  part  of  his  lands,  with  the  "appur- 
tenances," or  with  the  easements  therewith  "  used  and 
enjoyed,"  questions  frequently  arise  whether  the  purchaser 
has  become  entitled  by  virtue  of  the  grant  to  use  the  water 
in  the  vendor's  land  as  the  latter  used  it  when  he  held  both 
properties.  The  rules  of  law  on  this  topic  have  already 
been  considered  when  the  subject  of  acquisition  of  ease- 
ments generally  by  grant  was  discussed  in  the  first  section 
of  this  chapter. 

Rights  to  watercourses  and  the  use  of  water  are  two  of  ^Y  prescrip- 
the  classes  of  easements  expressly  mentioned  in  the  second 
section  of  the  Prescription  Act  as  being  capable  of  acqui- 
sition under  that  statute ;  but  the  effect  of  that  Act,  as  was 
previously  pointed  out,  is  not  to  preclude  easements  of  this 
kind  from  being  acquired  by  prescription  at  common  law  (/) . 
Those  rights  may  therefore  be  claimed  and  acquired  by 

prescription  either  at  common  law  or  under  the  Act.     The  Streams  and 

p  .  .  ,      .  ,        1  ...  pools  must  be 

power  01   aequirmg  easements  m  water  by  prescription,  jefined  and 

however,  extends  only  to  streams  which  flow  in  defined  permanent. 

courses,  and  to  pools  or  wells  of  a  permanent  character ; 

no  rights  in  the  nature  of  easements  can  be  acquired  in 

mere   surface   water  which   oozes   through   the   soil   and 

trickles  away  without  any  defined  course,  and  the  owner  of 

(i)  Holford  v.  Hankinson,  5  Q.  B.  .584. 
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Prescriptive 
rights  in 
artificial 
streams. 


Temporary 
and  perma- 
nent streams. 


land  may  get  rid  of  tlie  nuisance  from  sucli  water  in  any 

way  that  is  most  convenient  to  liimself  {u). 

When  streams  of  water  have  assumed  a  defined  and 
jiermanent  course,  natural  rights  are  given  by  law  to 
owners  of  riparian  land  if  the  streams  are  natural ;  if,  on 
the  other  hand,  they  are  artificial,  rights  to  the  uninter- 
ruj)ted  flow  of  the  water,  and  to  use  the  water  uninter- 
ruptedly as  it  passes  land,  or  to  make  other  use  of  it,  as  by 
diverting  it  for  use  elsewhere,  or  by  damming  it  up  so  as 
to  affect  the  ground  of  other  peoj)le,  may,  in  certain  cases, 
be  acquired  by  prescription  (x) .  In  this  respect,  however, 
the  person  who  creates  an  artificial  stream  stands  in  a 
different  position  from  one  through  whose  land  the  water 
flows  when  the  stream  is  created ;  for  easements  may,  in 
some  cases,  be  acquired  against  the  latter  when  they  cannot 
be  acquired  against  the  former.  The  possibility  of  acquiring 
rights  to  the  uninterrupted  flow  of  the  water  of  artificial 
streams  against  the  originator  depends  upon  the  circum- 
stance whether  the  streams  are  of  a  temporary  or  of  a 
permanent  character. 

Whether  the  character  of  a  stream  is  temporary  or  per- 
manent is,  of  course,  a  question  of  fact  in  each  case  :  there 
are  many  instances  in  whicli  this  question  may  present 
some  difficulty,  but  there  are  others  in  which  no  doubt 
can  arise.  If,  for  instance,  a  stream  originates  from  the 
pumping  of  water  from  a  mine,  there  can  be  no  doubt 
that  the  character  of  that  stream  is  temporary,  although 
it  may  happen  that  the  pumping  will  continue  for  a 
hundred  years ;  and,  on  the  other  hand,  a  watercourse  dug 


(«)  Ratcstron  v.  Taylor,  11 
Exch.  3G9  ;  25  L.  J.,  Exch.  33. 
Broadhent  v.  llumshntham,  11 
Exch.  603  ;  25  L.  J.,  Exch. 
115. 

{x)  The  law  respecting 
rights,  and  the  modes  of  ac- 


quiring rights  to  the  uninter- 
rupted flow  of  streams,  is  the 
same,  whether  the  streams 
are  above  or  under  ground, 
if  the  course  is  defined  and 
known.  See  post,  "  Eight  to 
flow  of  underground  streams." 
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to  supply  a  mill  with  water  taken  from  a  river  will  pro-     Chap.  11. 

bably  be  held  to  be  of  a  permanent  character,  although  '-^^__^ — 

it  is  possible  that  the  mill  will  be  removed  and  the  water- 
course filled  up  in  a  short  time.  The  character  of  a  stream, 
therefore,  whether  permanent  or  temporary,  cannot  be 
determined  solely  by  the  length  of  time  duiing  which 
the  supply  of  water  is  likely  to  continue  ;  but  it  is  rather 
to  be  decided  by  the  apparent  intention  of  the  person 
who  created  the  stream,  the  purpose  for  which  it  was 
made  to  flow,  and  the  mode  by  which  the  supply  of  water 
is  procured  (y) . 

If  an  artificial  stream  of  water  is  of  a  temporary  Prescriptive 
character,  no  right  that  the  supply  of  water  shall  be  pOTaj^Trti^"^' 
uninterrupted  can  be  acquired  by  prescription  against  the  ficial  streams, 
originator  of  the  stream,  though  such  a  right  may  be  so 
acquired  against  persons  through  whose  land  the  water 
has  been  accustomed  to  flow.  The  celebrated  case  of 
Arkicnght  v.  Gell  {z)  is  the  leading  authority  on  the  law  Arkwright  v. 
relating  to  water  rights  in  artificial  streams,  and  the  facts 
of  that  case  were  shortly  these.  The  plaintiffs  were 
owners  of  some  cotton  mills,  and  the  action  was  brought  in 
consequence  of  a  certain  alleged  wrongful  diversion  of  the 
water  of  a  stream  which  was  accustomed  to  supply  the  mills, 
to  the  uninterrupted  use  of  which  the  plaintiffs  claimed  to 
be  entitled.  The  stream  in  question  was  a  mineral  sough, 
which  had  existed  for  many  years,  though  the  precise 
origin  of  its  existence,  and  the  date  when  it  was  made, 
were  unknown ;  but  a  part  towards  the  mouth  had  existed 
upwards  of  a  hundred  and  thirty  years,  and  was  made, 
and  had  always,  to  the  time  of  the  action,  been  used  for 
the  purpose  of  draining  lead  mines.  The  plaintiffs'  mills 
were  erected  in  the  year  1772,  nearly  sixty  years  before 


(y)  Beeston  v.  Weate,  5  E.  &  (2)  5  M.  &  W.  203  ;  8  L.  J., 

B.  986;  25  L.  J.,  Q.  B.  115.        N.  S.,  Exch.  201. 

G.  Y 
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Cliap.  n.     the  action ;  and  the  water  of  the  songh  had  ever  since 

'-^ —   been  used  to  turn  the  wheels  and  machinery  of  the  mills, 

and  it  was  under  these  circumstances  that  the  plaintiffs 
claimed  to  be  entitled,  by  prescription,  to  the  continued 
use  of  the  water.  The  law  was  so  fully  considered  in  the 
judgment,  and  the  case  has  always  been  received  as  an 
authority  of  such  weight,  that  it  may  not  be  out  of  place 
to  cite  the  material  part  of  the  judgment  at  length.  After 
reciting  the  facts,  Parke,  B.,  who  delivered  the  judgment 
of  the  Court,  said :  "  The  stream  upon  which  the  mills 
were  constructed  was  not  a  natural  watercourse,  to  the 
advantage  of  which  flowing  in  its  natm^al  course  the 
possessor  of  the  land  adjoiniog  would  be  entitled  according 
to  the  doctrine  laid  down  in  Mason  v.  Hill,  and  in  other 
cases.  This  was  an  artijicial  watercourse,  and  the  sole 
object  for  which  it  was  made  was  to  get  rid  of  a  nuisance 
to  the  mines,  and  to  enable  their  proprietors  to  get  the 
ores  which  lay  within  the  mineral  field  drained  by  it ; 
and  the  flow  of  water  through  that  channel  was,  from  the 
very  nature  of  the  case,  of  a  temporary  character,  having 
its  continuance  only  whilst  the  convenience  of  the  mine- 
owners  required  it,  and  in  the  ordinary  course  it  would 
most  probably  cease  when  the  mineral  ore  above  its  level 
should  have  been  exhausted.  That  Sir  Eichard  Arkwright 
contemplated  the  discontinuance  of  this  watercourse  (if  the 
question  of  his  knowledge  in  this  state  of  things  can  be 
material),  there  is  evidence  in  the  lease  made  in  1771, 
which  contains  a  provision  for  a  supply  from  the  river,  in 
the  event  of  the  stream  being  lessened  or  taken  away, 
by  the  construction  of  another  sough ;  and  also  that  such 
an  event  was  not  improbable  appears  from  the  clause  in 
the  second  Cromford  Canal  Act,  30  Geo.  III.  c.  56,  s.  4. 
What,  then,  is  the  species  of  right  or  interest  which  the 
proprietor  of  the  sm-face  where  the  stream  issued  forth, 
or  his  grantees,  would  have  in  such  a  watercourse  at 
common  law,  and  independently  of  the  effect  of  iiscr  under 
the  recent  statute,  2  &  3  Will.  lY.  c.  71  ?   He  would  only 


WATER.  323 

have  a  right  to  use  it  for  any  piu'pose  to  which  it  was     Chap.  II. 

applicable   so   long   as   it   continued   there.     A  user  for  ' 

twenty  years,  or  a  longer  time,  would  afford  no  presump- 
tion of  a  grant  of  the  right  to  the  water  in  perpetuity ; 
for  such  a  grant  would  in  truth  be  neither  more  nor  less 
than  an  obligation  on  the  mine-owner  not  to  work  his 
mines  by  the  ordinary  mode  of  getting  minerals  below 
the  level  drained  by  that  sough,  and  to  keep  these  mines 
flooded  up  to  that  level  in  order  to  make  the  flow  of  water 
constant  for  the  benefit  of  those  who  had  used  it  for  some 
profitable  purpose.  How  can  it  be  supposed  that  the 
mine-owners  could  have  meant  to  burden  themselves  with 
such  a  servitude  so  destructive  to  their  interests;  and 
what  is  there  to  raise  an  inference  of  such  an  intention  ? 
The  mine-owner  could  not  bring  any  action  against  the 
person  using  the  stream  of  water,  so  that  the  omission  to 
bring  any  action  could  afford  no  argument  in  favour  of 
the  presumption  of  a  grant ;  nor  could  he  prevent  the 
enjoyment  of  that  stream  of  water  by  any  act  of  his, 
except  by  at  once  making  a  sough  at  a  lower  level,  and 
thus  taking  away  the  water  entirely — a  course  so  expensive 
and  inconvenient  that  it  would  be  very  unreasonable  and 
a  very  improper  extension  of  the  principle  applied  to  the 
case  of  lights,  to  infer  from  the  abstinence  fi'om  such  an 
act  an  intention  to  grant  the  use  of  the  water  in  perpetuity 
as  a  matter  of  right.  Several  instances  were  put,  in  the 
course  of  the  argument,  of  cases  analogous  to  the  present, 
in  which  it  could  not  be  contended  for  a  moment  that  any 
right  was  acquired.  A  steam-engine  is  used  by  the  owner 
of  a  mine  to  di'ain  it,  and  the  water  pumped  up  flows  in 
a  channel  to  the  estate  of  the  adjoining  landowner,  and  is 
there  used  for  agricultiu-al  purposes  for  twenty  years.  Is 
it  possible,  from  the  fact  of  such  a  user,  to  presume  a 
grant  by  the  owner  of  the  steam-engine  of  the  right  to 
the  water  in  perpetuity,  so  as  to  burden  himself  and  the 
assigns  of  his  mine  with  the  obligation  to  keep  a  steam- 
engine  for  ever  for  the  benefit  of  the  landowner  ?     Or  if 

y2 
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the  water  from  tlie  spout  of  the  eaves  of  a  row  of  lionses 
was  to  flow  into  an  adjoining  yard,  and  he  there  nsed 
twenty  years  hy  its  occupiers  for  domestic  purposes,  could 
it  he  successfully  contended  that  the  owners  of  the  houses 
had  contracted  an  obligation  not  to  alter  their  construction 
so  as  to  impair  the  flow  of  water  ?  Clearly  not.  In  all, 
the  nature  of  the  case  distinctly  shows  that  no  right  is 
acquired  as  against  the  owner  of  the  property  from  which 
the  course  of  water  takes  its  origin  ;  though  as  between 
the  first  and  any  subsequent  appropriator  of  the  water- 
course itself  such  a  right  may  be  acquired.  And  so  in  the 
present  case,  Sir  Eichard  Arkwright,  by  the  grant  from 
the  owner  of  the  surface  for  eighty-four  years,  acquired  a 
right  to  use  the  stream  as  against  him,  and  if  there  had 
been  no  grant  he  would  by  twenty  years'  user  have 
acquired  the  like  right  as  against  such  owner ;  but  the 
user,  even  for  a  much  longer  period,  whilst  the  flow  of 
water  was  going  on  for  the  convenience  of  the  mines, 
would  afford  no  presumption  of  a  grant  at  common  law  as 
against  the  owners  of  the  mines." 


Prescriptive 
rights  in 
permanent 
artificial 
streams. 


If  an  artificial  stream  of  water  is  permanent  in  its 
character,  a  right  to  the  uninterrupted  flow  of  the  water 
may  be  acquired  against  both  the  originator  of  the  stream 
and  also  against  any  person  over  whose  land  the  water 
flows.  From  the  judgment  in  Arkicright  v.  Gell,  above 
quoted,  it  will  be  seen  that  the  reason  why  a  right  to  the 
uninterrupted  flow  of  the  water  of  an  artificial  stream 
cannot  be  acquired  by  prescription  against  the  originator 
of  the  stream  if  it  is  of  a  temporary  character,  is,  that  the 
temporary  nature  of  the  stream  precludes  a  presumption  of 
a  grant  of  a  permanent  right ;  but  the  case  is  manifestly 
different  if  the  stream  is  of  a  permanent  character,  although 
artificial,  for  there  can  be  no  reason  why  a  person  who 
makes  a  permanent  watercourse  may  not  make  a  grant  of 
right  in  perpetuity  to  use  the  water  to  any  person  through 
whose  land  the  stream  is  made  to  flow ;   and,  indeed, 
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nothing  is  more  likely  than  that  an  owner  of  land  would     (^ap.  II. 

stipulate,  when  such  a  watercourse  is  made,  that  he  shall  . 

have  the  benefit  and  use  of  the  water  in  perpetuity  as  it 
flows  through  his  land.  A  presumption  of  such  a  grant, 
therefore,  may  readily  be  made,  and  it  will  receive  the 
sanction  of  the  law.  In  the  case  of  Wood  v.  Wand  (a),  the 
judgment  of  the  Court  of  Exchequer  in  Arhcright  v.  GeU 
was  considered  and  approved,  and  the  Court  further  said, 
that  the  right  to  artificial  watercourses,  as  against  the  party 
creating  them,  must  depend  upon  their  character,  whether 
they  are  of  a  permanent  or  temporary  nature,  and  upon 
the  circumstances  under  which  they  were  created — that 
the  enjoyment  for  twenty  years  of  a  stream,  diverted  or 
penned  up  by  permanent  embankments,  clearly  stands  upon 
a  different  footing  from  the  enjoyment  of  a  flow  of  water 
originating  in  the  mode  of  occupation  or  cultivation  of  a 
person's  property,  and  presumably  of  a  temporary  character, 
and  liable  to  variation. 

Underground  streams  are  of  two  kinds:  viz.,  those,  the  Right  to  flow 
course  of  which  is  defined  and  known,  and  those  which  ground 
merely  percolate  through  the  earth,  without  having  any  streams, 
defined  course,  and  in  unknown  channels.     If  the  course 
of  underground  streams  is  defined  and  known,  they  differ 
in  no  respect  from  surface  streams  as  to  the  natural  rights 
of  landowners  and  easements  which  lando^mers  may  acquire 
in  them  {h),  but  if  water  merely  percolates  through  the 
soil  in  unknown  channels,  the  same  rules  of  law  do  not 
apply,  and  streams  so  formed  differ  altogether  from  defined 
streams  on  the  surface  of  land.     Eights  to  the  uninter- 
rupted flow  of  mere  percolating  streams,  the  course  of 
which  is  undefined  and  unknown,  may  be  granted  by  one 

{a)  3  Exch.  748;  18  L.  J.,  Exch.748;  18L.  J.,Exch.305. 

Exch.  305.  JDicJce7iso7i  v.  Grand  Junction 

{b)   Chasemore  v.  Richards,  Canal  Company,  7  Exch.  282  ; 

7  H.  L.   C.    349;    29  L.  J.,  21  L.  J.,  Exch.  241. 
Exch.  81.     Woodv.  Waud,  3 


326  ACQUISITION  OF  EASEMENTS. 

Chap.  n.     landowner  to  another  (c),  but  no  sucli  riffhts  can  be  ac- 
'- — '- —  quired  by  j^rescription.     That  there  is  no  natural  right  to 


the  uninterrupted  flow  of  such  streams  was  decided  in  the 
case  of  Acto)i  v.  Blundcll  (d)  ;  but  the  Court  of  Exchequer 
Chamber  in  that  case  expressly  guarded  itself  from  saying 
what  might  be  the  rule  of  law  if  there  had  been  an  unin- 
terrupted enjoyment  of  such  streams  for  twenty  years.  In 
the  subsequent  case  of  Chasemore  Y.Michards  (e)  the  theory 
that  a  right  to  the  uninterrupted  flow  of  such  streams 
can  be  acquired  by  prescription  was  shown  to  be  con- 
trary to  the  ordinary  principles  of  law ;  for  Whiteman,  J., 
while  delivering  the  opinion  of  the  judges  to  the  House 
of  Lords,  said  that  any  such  right  against  another  person, 
founded  upon  length  of  enjoyment,  is  supposed  to  have 
originated  in  some  grant ;  but  what  grant  could  be  pre- 
sumed in  the  case  of  percolating  waters  depending  upon 
the  quantity  of  rain  falling,  or  the  natural  moisture  of  the 
soil,  and  in  the  absence  of  knowing  to  what  extent,  if  at 
all,  the  enjoyment  would  be  affected  by  any  water  perco- 
lating from  one  piece  of  land  to  another  ?  He  added  also, 
that  the  ^'presumption  of  a  grant  only  arises  where  the 
person  against  whom  it  is  to  be  raised  might  have  pre- 
vented the  exercise  of  the  subject  of  the  presumed  grant; 
but  how  could  a  man  prevent  or  stop  the  percolation  of 
water  ?  Lord  Wensleydale  also  stated  that  he  did  not 
think  that  the  principle  of  prescription  could  be  applied  to 
the  case. 

Diversion  of  A  right  to  divert  the  water  of  a  stream  from  its  usual 
course  is  an  easement  which  may  be  acquired  by  grant  or 
prescription,  and  this  easement  may  be  acquired  both  in 
natural  and  in  artificial  streams.  That  the  water  of  natural 
streams  shall  flow  on  uninterruptedly  and  without  diver- 

(c)    Whitehead  v.   Parks,  2  (d)  12  M.   &  W.   324;   13 

H.  &  N.  870 ;  27  L.  J.,  Exch.      L.  J.,  Exch.  289. 
169.  (e)  7H.L.0.349;  29L.J., 

Exch.  81. 
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sion  Is  one  of  the  natural  riglits  to  which,  all  owners  of     Chap.  n. 


Sect.  2. 


land  abutting  on  such  streams  are  entitled  ;  but  if  another 
person,  riparian  o-^nier  or  otherwise,  has  uninterruptedly 
diverted  the  water,  whether  continuously  or  at  intervals — 
as,  for  instance,  at  particular  times  of  the  year — for  twenty 
years,  an  adverse  easement  entitling  him  to  continue  such 
diversion  may  be  acquired  against  the  riparian  owners  by 
prescription  (/) .  Similarly  a  right  may  be  acquired  to 
divert  the  water  of  artificial  streams ;  but  it  would  seem 
from  the  principle  laid  down  in  the  case  of  Arhoright  v. 
GeU,  above  cited,  that  if  an  artificial  cut  in  which  water 
flows  has  been  made  merely  for  a  temporary  purpose,  no 
prescriptive  right  to  divert  the  water  can  be  acquired 
against  the  maker  of  the  cut  {g) . 

In  like  manner  a  right  may  be  acquired  to  obstruct  the  Right  to 
water  of  a  stream  from  flowing  in  its  usual  course,  and  to  ^  pen  ba^ck 
pen  it  back  on  to  the  land  of  riparian  proprietors,  if  the  the  water  of 
practice  of  obstructing  and  penning  it  back  has  continued 
for  twenty  years  uninterruptedly,  and  if  the  servient  owner 
has  been  prejudiced  thereby  {//).     No  right,  however,  to 
obstruct  the  water  of  a  navigable  stream  can  be  acquired 
against  the  public  (/) ,  because  the  public  cannot  make  a 
grant. 

A  right  may  also  be  acquu'ed  by  grant  or  by  prescription  Right  to 
to  pour  water,  or  to  cause  water  to  flow,  over  the  land  of  to  fl^ow'over 
another  person ;  for  if  a  stream  is  artificially  brought  to  land, 
the  surface  of  land,  and  the  water  is  then  made  to  flow 
over  the  land  of  another  person  without  his  consent,  a 
trespass  is  committed   for  which   the  party  causing  the 

(/)    Wright  v.  Hoivard,   1  {g)  Beeston  v.   Weate,  5  E. 

Sim.&St.  190;  lL.J.,Ch.94.  &  B.   98C  ;    25  L.   J.,   Q.  B. 

Bealey  v.  Shaiu,  6  East,  209.  115. 

Mason  v.    Hill,    3  B.   &  Ad.  iji)    Cooper    v.     Barber,     3 

304  ;    1  L.  J.,  N.  S.,   K.  B.  Taunt.  99. 

107.      Stockport     Watenoorks  (i)    Vooght  v.  Winch,  2  B. 

Company  v.  Potter,  3  H.  &  C.  &  Aid.  662. 
J^OO. 
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Chap. 
Sect. 


II. 
2. 


Obligation  to 
continue  the 
pouring'. 


water  to  flow  is  responsible ;  but  if  the  practice  of  so 
pouring  the  water  over  the  land  has  continued  uninter- 
ruptedly for  twenty  years,  such  user  will  cause  a  presump- 
tion of  grant  to  arise,  and  a  right  to  continue  the  pouring 
of  water  may  be  acquired.  Although  a  right  to  pour 
water  over  land  may  thus  be  acquired  by  prescription,  the 
practice  of  pouring  the  water  forms  by  itself  no  conclusive 
evidence  that  the  land  from  which  the  water  is  sent  has 
become  subject  to  the  servitude  of  supplying  water,  and 
that  the  owner  of  that  land  is  bound  to  continue  to  send 
water  to  his  neighbour's  ground ;  other  and  additional 
circumstances,  however,  may  exist,  which  will  have  the 
effect  of  establishing  such  an  obligation  against  the  origi- 
nator of  the  stream — as,  for  instance,  that  the  stream  was 
originally  intended  to  be  permanent,  or  if  the  supply  of 
water  is  continuous,  that  the  originator  had  permanently 
abandoned  mining  works  from  which  the  stream  arose  and 
from  which  it  continues  to  flow  (/.•) . 

Effects  of  ap-  That  all  riparian  owners  of  natural  streams  have  a 
flowing  water  riparian  right  to  use  the  water  as  it  flows  past  theii-  land, 
for  particular  ^^  long  as  they  do  not  interfere  with  the  natural  rights  of 
other  riparian  owners,  and  to  sue  for  disturbance,  is  now 
an  established  doctrine  of  law,  but  this  doctrine  was  not 
established  until  comparatively  modern  times  ;  and  in  the 
earlier  decisions  of  the  courts  a  theory  of  a  very  different 
kind  was  advanced,  namely,  that  rights  were  acquired  by 
the  appropriation  of  water,  similar  to  those  rights  which 
have  since  been  held  to  belong  to  all  riparian  proprietors 
of  streams  ex  Jure  naturw.  The  earliest  doctrine  on  this 
subject  appears  to  have  been,  that  flowing  water  was  the 
property  of  no  one,  and  that  nobody  had  any  particular 


[k)  Gaved  v.  3Iartyn,  19 
C.  B.,  N.  S.  732  ;  34  L.  J.,  C. 
P.  3.53.  Wright  v.  Williams, 
1  M.  &  W.  77;  5L.  J.,  N.8., 
Exch.  107.  Arhioriqht  v.  Gell, 
5M.&W.203;  8L.J.,N.S., 


Excli.  201.  JSfason  v.  Shreivs- 
hurxj  and  Hereford  Railway 
Companij,  per  Cochhurn,  C.  J., 
L.  E.,6'Q.B.p.  588;  40  L.  J., 
Q.  B.  p.  298. 
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right  to  use  it  until  somebody  actually  took  possession  and     ^^V-  H- 

applied  it  to  a  purpose  of  utility — that  by  so  doing  he  '—^ 

acquii-ed  a  right  to  continue  the  use  of  it  against  all  the 
world,  and  that  his  right  continued  until  ho  chose  to 
abandon  his  user  (/).  This  theory  of  title  by  appropriation 
was  much  modified  by  various  decisions,  as  the  nature  of 
riparian  rights  was  brought  more  fully  to  light  {m),  and 
ultimately  it  was  determined  that  these  riparian  rights  to 
the  use  and  uninterrupted  flow  of  streams  were  not  acquired 
by  approjoriation  at  all,  but  that  they  existed  and  belonged 
to  every  riparian  owner  of  land  ex  Jure  nafurce,  whether  he 
chose  to  make  use  of  them  or  not  (n).  When,  however, 
this  change  of  theory  first  arose,  it  was  also  held  that  the 
effect  of  appropriation  was  to  give  the  riparian  owner  a 
right  to  sue  for  disturbance,  for  it  was  conceived  that  he 
could  not  sustain  any  damage  by  loss  of  water  until  he 
had  applied  it  to  a  purpose  of  utility  and  was  disturbed 
in  his  user,  for  actual  damage  was  always  considered 
essential  to  support  an  action  on  the  case  (o).  In  process 
of  time,  however,  this  theory  was  also  abandoned  ;  and  it 
appears  now  to  be  established  that  an  action  will  lie  for 
every  disturbance  of  riparian  rights  without  evidence  of 
appropriation  of  the  water  for  any  purpose  of  utility  what- 

(l)  Williams  v.  Moreland,  2  in  the  appropriator,  yet  that 

B.  &  C.  910;  2  L.  J.,  K.  B.  it   will    have    the    effect    of 

191.  increasing  the    damages   for 

(m)  Maso7i  V.  Hill,  5  B.  &  obstruction    of    the     stream. 

Ad.  1  ;  2  L.  J.,  N.  S.,  K.  B.  Before  the  appropriation  the 

118.    In  the  case  of  CocA-er  V.  damages    would    be    merely 

Coioper  (5  Tyr.  103),  Parke,  nominal. 

B.,  is  reported  to  have  said,  (n)  Smnpson  v.  Hoddinott,  1 

that  "the  doctrine  of  appro-  C.  B.,  N.  S.  p.  611  ;  26  L.  J., 

priation  has  been   much   cut  C.  P.  p.  150.     Mason  v.  Hill, 

down  in  Maso7i  v.  HilV'     In  5  B.  &  Ad.  1  ;  2  L.  J.,  N.  S., 

Holker  V.  Porritt  (L.  E.,  10  K.  B.  118. 

Exch.  59  ;  44  L.  J.,  Exch.  52)  (o)  See    judgment    of^   Sir 

it  is  shown  that  though  the  John  Leach,  Y.-C,  in  Wriciht 

appropriation  of  the  water  of  v.  Hoivard,  1  Sim.  &  St.  190 ; 

a  stream  to  a  piu'pose  of  utility  1  L.  J.,  Ch.  94. 
does  not  create  any  new  right 
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Chap.  II.  ever,  and  without  even  proof  of  any  special  damage,  but 
^^^^-  ^-  simply  on  the  ground  that  a  legal  right  is  injured  by  the 
disturbance,  and  that  that  is  sufficient  damage  to  support 
the  action  (7^).  Appropriation  of  the  water  of  flowing 
streams  for  purposes  of  utility  has  thus  gradually  changed 
from  being  considered  a  means  of  acquiring  important 
water  rights,  to  being  deemed  of  importance  only  as 
evidence  of  damage  and  a  measure  of  damages  to  bo 
recovered. 

Appropriation  Appropriation  of  water  which  flows  into  a  well  through 
of^water  in  a  ^-^^  surrounding  soil  gives  no  right  to  the  owner  of  the 
well  that  the  soil  shall  not  be  drained  by  the  operations  of 
owners  of  adjoining  land  in  their  own  ground — nor  even 
that  the  water  already  collected  in  the  well  shall  not  be 
drawn  away  by  their  workings.  That  there  is  no  natural 
right,  and  that  no  prescriptive  right  can  be  acquired  to  the 
uninterrupted  flow  of  underground  water  which  percolates 
through  the  soil  in  undefined  or  unknown  channels,  has 
been  already  shown ;  and  the  act  of  digging  a  well  to 
receive  such  water  cannot  confer  any  right  upon  the  owner 
of  the  well  to  the  exclusive  use  of  water  percolating  through 
the  sirrrounding  soil.  As  long,  however,  as  the  water 
remains  in  the  well  it  is  the  property  of  the  owner  of  the 
well,  but  it  remains  his  only  so  long  as  it  continues  in  his 
possession ;  and  he  cannot  maintain  an  action  against  any 
person  who,  by  the  exercise  of  a  lawful  act  in  his  own  soil, 
causes  the  water  to  escape  from  his  custody  {q). 

Purity  of  With  regard  to  the  next  class  of  easements  in  water — 

^''''*^'''  namely,  those  which  relate  to  purity  of  water— it  has  been 

(p)  See  post,  Chapter  IV.  L.  J.,  Exch.  289.    Neiv  River 

(q)    Chasemore  v.  Richards,  CompanT/  v.  Johnson,  29  L.  J., 

7   H.   L.   C.    349 ;    29   L.    J.,  M.  0.  93.     Ballacorkish  Min- 

Exch     81.       Mayor,     (S'c.     of  ing  Company \.Bumbell,\^.Y\>., 

Bradford   v.    Pickles,    L.   E.,  5  P.  C.  49 ;  43  L.  J.,   P.  C. 

(1895)  A.  C.   587.     Acton  v.  19. 
Blundell,  12M.&W.  324;  13 
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pointed  out  tliat  all  riparian  owners  have  a  natural  riglit  CTiap.  n. 
that  the  water  of  natural  streams  shall  be  suffered  to  re-  '  '^^  '  ' — 
main  in  its  naturally  pure  state.  There  is  no  such  natural 
right  in  connection  with  artificial  streams,  but  it  is  obvious 
that  much  difference  exists  between  injuries  from  inter- 
ruption of  the  flow  of  water  and  injuiies  from  pollution 
of  water ;  for  interruption  of  the  flow  of  water  may  arise 
from  the  exercise  of  a  lawful  act  by  a  person  on  his  own 
soil,  but  pollution  of  the  water  of  a  stream  involves  a 
nuisance  on  the  land  of  the  receiver,  and  a  trespass  by 
the  sending  of  impure  matter  on  to  his  soil.  The  cases 
are,  therefore,  not  analogous,  and  consequently  the  law  is 
not  identical. 

No  right  to  have  the  water  of  an  artificial  stream  un-  Right  by  ap- 
interrupted  can  be  acquired  by  mere  appropriation  of  the  PS^ofTrti^ 
water,  and  no  action  for  interruption  can  be  maintained  ficial  streams. 
against  the  originator  of  the  stream,  nor  against  persons 
through  whose  land  the  water  flows,  unless  a  right  to  the 
uninterrupted  flow  has  been  acquired  ;  but  it  was   said 
in  JFood  v.  Waud{r),  that  if  either  the  originator  of  an 
artificial  stream,  or  other  persons,  polluted  the  waters  so 
as  to  be  injurious  to  the  tenant  below,  the  case  would  be 
different.     From   this   passage   in  the   judgment  of   the 
Court,  it  would  appear  that  mere  appropriation  of  the 
water  of  an  artificial  stream  for  a  purpose  of  utility  is 
sufficient  to  confer  a  right  on  the  appropriator,  that  the 
water  shall  not  be  polluted  to  his  detriment  by  any  person 
who  has  not  acquired  a  right  to  pollute  it ;  the  point, 
however,  is  not  free  from  doubt,  and  the  case  of  Whalcij  v.  Whaiey  v. 
Laiufj  (s)  should  be  noticed  as  bearing  on  the  subject.     In     '^^'^^' 
that  case,  which  was  taken  to  the  Exchequer  Chamber,  in 

{r)  3Exch.p.779;  18  L.  J.,  L.  J.,  Exch.  422.     StocJcport 

Exch..  p.  314.  Waterworks  Company  \. Potter, 

(s)  2  H.  &  N.  476  ;    26  L.  per  Bramwell,  B.,  3  H.  &  C. 

J.,  Exch.  327  :  in  Exchequer  300. 
Chamber^  3  H.  &  N.  675  ;  27 
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Chap.  II.      wlilcli  Court  the  judges  were  divided  in  opinion,  it  appeared 
^^^^-  -•       that  a  canal  had  been  formed  throuo-h  land  belonging  to 
one  Anderton,  and  the  plaintiff,  who  had  mines  under 
Anderton's  land,  obtained  permission  from  him,  and  from 
the  canal  company,  to  make  a  cut  through  the  land  to  the 
canal,  for  the  pmiiose  of  taking  water  from  the  canal  to 
supply  his   engines.      Chemical  works  were    afterwards 
erected  by  the  defendants  on  land  leased  from  Anderton 
higher  up  the  canal,  and  they  commenced  pouring  muriatic 
acid  into  the  canal,  which  mixed  with  the  water  and  passed 
from  the  canal  to  the  plaintiff's  boilers,  which  were  conse- 
quently injured.     The  defendants   had   no   right   under 
their  lease  or  otherwise  to  pom^  the  muriatic  acid  into  the 
canal,  and  were  therefore,  as  regards  the  canal  company, 
guilty   of   a   trespass.      The   question   was,  whether  the 
plaintiff,  as  he  had  no  legal  right  to  the  water,  but  merely 
a  licence  to  use  it,  could  sue  the  defendants  for  the  damage. 
The  form  of  the  declaration  caused  considerable  difficulty 
in  determining  the  right  of  the  plaintiff  to  maintain  the 
action,  but,  apart  from  the  question  of  pleading,  the  judges 
in  the  Court  of  Exchequer  were  unanimous  in  determining 
that  the  plaintiff  was  entitled   to    succeed.     During  the 
argument,  Martin,  B.,  said,  that  the  sole  question  was, 
whether  the   plaintiff   had   a  sufficient  right   to   sustain 
the  action  against  a  stranger  and  a  wrong-doer,  and  he 
thought  he  had,  because  he  teas  in  actual  possession  of  the 
flow  of  water.     Bramwell,  B.,  however,  thought  that  there 
was  only  a  right  or  licence  to  take  the  water  from  time  to 
time,  when  the  plaintiff  wanted  it ;  that  he  had  not  any 
legal  right  to  the  flow  of  water  in  its  accustomed  manner ; 
and  that  as  the  water  was  polluted  when  he  took  it,  he 
had  never  been  in  possession  of  any  right  to  it  otherwise 
than  in  a  polluted  state.     The  judgment  was  in  favour  of 
the  plaintiff,  on  the  ground  that  the  plaintiff  had,  by 
permission  of  the  owners  of  the  canal,  got  possession  of  a 
certain  quantity  of  water  in  his  cistern,  which  water  he 
was  entitled  to  pump  up  from  the  cistern,  as  he  would 
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have  been  entitled  to  use  it  if  he  had  taken  it  up  in  a      Chap.  11. 

bucket ;  that  upon  emptying  his  cistern  other  water  flowed  ^_ \ — L 

in  from  the  canal  to  supply  its  place,  and  that  in  conse- 
quence of  the  defendant's  act,  foul  water  flowed  to  the 
cistern,  and  that  act,  being  without  justification  as  to  the 
defendant,  gave  the  plaintiff  a  cause  of  action.  It  was 
particularly  said  in  the  judgment,  that  the  Court  gave  no 
opinion  whether  the  plaintiff  had  any  possessory  title  to 
the  water  in  the  canal,  so  that  if  the  defendants  had 
stopped  its  flow  to  the  plaintiff,  or  if  the  plaintiff  had,  in 
order  to  get  at  the  water,  to  go  to  the  canal  with  a  bucket, 
and  had  drawn  it  foul  from  the  canal,  any  action  could 
have  been  maintained ;  but  that  the  judgment  proceeded 
on  the  ground  that  the  defendants  caused  foul  water  to 
flow  on  the  plaintiff's  premises  without  right  to  do  so.  In 
the  Exchequer  Chamber  six  judgments  were  delivered  by 
the  respective  judges,  and  much  difference  of  opinion 
prevailed,  but  this  was  attributable  mainly  to  the  form  of 
the  declaration.  Willes  and  Crowder,  JJ.,  thought  the 
judgment  of  the  Court  below  should  be  affirmed,  on  the 
ground  that  the  plaintiff  was  in  possession,  and  the  defen- 
dant was  a  wrong-doer.  Crompton  and  Erie,  JJ.,  thought 
that  the  declaration  indirectly  claimed  a  right  to  the  flow 
of  water,  and,  not  being  supported  by  the  evidence  of  any 
legal  right,  the  plaintiff  could  not  recover;  but  they 
added,  that  they  did  not  say  that  an  action  might  not  lie 
if  a  man  had  permission  from  the  owner  of  a  pond  to  get 
water  for  his  cattle,  and  if  a  stranger,  knowing  the  probable 
and  natural  effect  of  his  act,  poisoned  the  water  so  that 
the  cattle  were  injured, — that  probably  in  such  a  case  an 
action  would  he,  but  that  the  right  of  action  would  be 
founded,  not  on  the  title  or  right  to  the  water,  but  on  the 
injury  to  the  property  of  the  plaintiff.  Williams,  J., 
thought  the  declaration  was  bad  in  substance,  and  that 
judgment  should  be  arrested,  but  that  the  plaintiff  was 
entitled  to  the  verdict.  He  agreed  with  the  Barons  of  the 
Exchequer  that  no  right  to  the  water  was  intended  to  be 
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Chap.  IT.  claimed  by  the  declaration,  but  that  it  merely  meant  that 
^^'-'^-  -•  the  defendants  had  no  right  to  foul  the  water ;  but  even  if 
that  were  so  the  declaration  should,  also,  have  shown  that 
the  plaintiff  was  not  a  wrong-doer  in  taking  the  water, 
for  that  if  he  was  a  wrong-doer  he  would  have  no  cause 
of  action.  "Wightman,  J.,  thought  the  defendants  were 
entitled  to  judgment,  for  that  the  plaintiff  had  no  legal 
right  to  the  water,  and  that  as  against  him  they  could  not 
be  considered  wrong-doers.  Laying  aside,  therefore,  the 
questions  which  arose  from  the  form  of  the  declaration,  it 
will  be  seen  that  the  majority  of  the  judges  in  the  Ex- 
chequer Chamber  approved  of  the  decision  of  the  Court 
below. 

Woody.  The  decision  of  Kindersley,  Y.-C,  in  the  case  of  Wood 

u  c  ijf .  ^   SiitcHJfe  {t),  is  somewhat  at  variance  with  the  doctrine 

that  a  right  of  action  for  pollution  of  the  water  of  an 
artificial  stream  may  be  acquired  merely  by  appropriating 
the  water,  and  applying  it  to  a  purpose  of  utility.  The 
bill  was  filed  for  the  purpose  of  obtaining  an  injunction 
to  restrain  pollution  of  the  water  of  an  artificial  stream ; 
and  the  plaintiff  claimed  a  right  to  purity  of  water  by 
prescription,  by  reason  of  twenty  years'  enjoyment :  the 
Vice- Chancellor  said  that  there  is  no  doubt  that  a  person 
establishing  works  on  a  stream  may,  by  long  user  of  the 
Avater  of  that  stream,  although  he  has  no  proprietorship  of 
the  river  or  the  water,  acquire  a  right  such  as  that  which 
the  plaintiffs  insisted  they  had,  and  that  not  only  may  a 
person  acquire  such  a  right,  but  that  a  right  may  also  be 
acquired  to  pollute  water  of  an  artificial  or  other  stream 
by  prescription.  This  report  would  lead  a  reader  to  infer 
that  no  right  to  purity  of  water  could  be  acquired  by  mere 
appropriation,  but  that  twenty  years'  enjoyment  of  pure 
water  was  necessary  before  the  right  could  be  gained ; 
and,  also,  that  no  right  to  pollute  could  be  gained  except 
by  user  for  twenty  years.    Why  should  twenty  years'  user 

(0  2  Sim.,  N.  S.  163;  21  L.  J.,  Ch.  253. 
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of  the  water  m  a  pure  state  he  requisite  to  give  a  cause  of     Chap.  11. 

action  ?     Such  user  is  requisite  to  raise  a  presumption  o±  

a  grant,  but  no  grant  of  a  riglit  to  have  the  water  pure 
could  be  presumed  in  this  case,  as  the  party  polluting  was 
simply  a  stranger  who  had  nothing  to  grant ;  and  if  the 
right  could  not  be  gained  by  mere  appropriation,  this 
difficulty  arises,  that  during  the  twenty  years,  although  a 
person  fouling  the  water  had  no  right  to  pollute  it,  yet 
that  the  person  injured  had  no  remedy  against  him, 
because  he  had  no  right  that  the  water  should  remain 
pure,  and  the  wrongful  pollution  might  consequently  be 
continued  with  impunity.  The  passage  above  referred  to 
in  the  case  of  Wood  v.  JFaiid,  and  the  judgments  in  the 
case  of  Whaley  v.  Laing,  seem  to  establish  that  the  injured 
party  would  have  a  right  to  sue ;  the  reason,  however, 
given  in  the  judgment  of  the  lower  Coiu-t  in  the  latter 
case  why  he  would  be  entitled  to  sue  can  hardly  be 
considered  satisfactory,  whereas  Martin,  B.,  expressed  an 
opinion  of  a  more  satisfactory  nature  during  the  argument 
— namely,  that  the  injured  person  would  have  a  sufficient 
right  to  purity  of  the  water  to  sustain  an  action  for  pollu- 
tion against  a  stranger  and  a  wrong-doer,  for  the  simple 
reason  that  he  ivas  in  actual  possession  of  the  flow  of  wafer  at 
the  time  the  pollution  was  first  caused ;  or,  in  other  words, 
that  he  had  acquired  a  possessory  title  by  appropriation, 
and  that  though  such  appropriation  would  not  confer  any 
right  that  the  water  should  not  be  diverted  or  obstructed 
by  the  lawful  act  of  another  person  on  his  own  soil,  yet 
that  it  was  sufficient  to  confer  a  right  that  an  injurious  act 
should  not  be  committed  to  his  detriment  by  a  man  who 
possessed  no  legal  justification  for  the  commission  of  the 
injury.  To  put  the  question  shortly,  it  is  this  : — There 
are  two  persons  having  works  near  a  stream,  but  neither 
having  any  right  to  the  water  ;  the  lower  person  takes  the 
water  to  his  works,  and  requires  it  pui'e  ;  the  upj)er  person 
wants  to  get  rid  of  polluting  matter  from  his  works,  and 
pours  it  into  the  stream,  to  the  injury  of  the  former  :  can 
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Sect.  2. 


Acquisition  of 
right  to  pol- 
lute streams. 


Pollution 
gradually 
increasing. 


the  injured  person  sue  the  other  ?     It  would  seem  that  he 
can,  though  he  could  not  sue  for  diversion  of  the  stream. 

A  riglit  to  pollute  water,  whether  of  an  artificial  or  of 
a  natural  stream,  may  be  acquired  by  grant,  express  or 
implied,  or  by  prescription.  Such  a  right  is  gained  by 
prescription  if  the  pollution  has  been  continued,  and  if  the 
stream  has  been  prejudicially  affected  to  the  detriment  of 
a  person  against  whom  the  right  is  claimed  for  the  full 
period  of  twenty  years,  provided  the  latter  has  submitted 
to  the  injmy  diuing  that  period  («). 

It  frequently  happens  that  pollution  of  water  of  streams 
is  for  a  considerable  time  imperceptible,  or  that,  at  all 
events,  the  detriment  sustained  by  riparian  proprietors  is 
so  slight  that  it  is  not,  on  accoimt  of  the  actual  injury, 
worth  consideration,  or  that  the  damage  is  too  trifling 
for  the  Courts  to  recognise,  and  that  the  pollution  then 
gradually  increases  till  at  length  it  becomes  a  serious 
nuisance  and  causes  substantial  injury.  This  often  occurs 
when  the  drainage  of  towns  is  made  to  flow  into  a  water- 
course or  river — when  a  town,  small  at  first,  produces 
sewage  small  in  quantity,  which  causes  little  or  no  injury, 
but  by  gradually  increasing  in  size,  by  the  addition  of 
new  streets  and  houses,  at  length  produces  an  increased 
amount  of  sewage,  which  renders  the  stream  little  better 
than  a  common  sewer,  and  then  the  riparian  owners  find 
themselves  totally  deprived  of  the  water  they  had  formerly 
used  in  a  pure  state.  If  in  such  case  the  drainage  into 
the  stream  has  continued  more  than  twenty  years,  though 
the  foulness  of  the  water  has  been  perceptible  or  injurious 
for  less  than  that  period,  questions  arise  whether  any  right 
has  been  acquired  to  pollute  the  water,  and,  if  a  right  has 


(m)  Wright  v.  Williams,  1 
M.  &  W.  77;  5  L.  J.,  N.  S., 
Exch.  107.  Wood  V.  Waud, 
3  Exch.  748;  18  L.  J.,  Exch. 
305.  Wood  V.  Sutcliffe,  2  Sim., 


N.  S.  163;  21  L.  J.,  Ch.  253. 
Murgatroid  v.  Robinson,  7  E. 
&  B.  391  ;  26  L.  J.,  Q.  B. 
233. 
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been  gained  by  prescription,  as  to  the  extent  of  tbe  rigbt     Chap.  11. 
and  the  amount  of  injury  to  which  the  riparian  proprietors  — ^. — 'JH — 
are  bound  to  submit.     The  latter  question  belongs  to  a 
subsequent  part  of  this  work,  when  the  extent  of  ease- 
ments will  be  considered,  but  here  it  may  be  remarked, 
that  it  is  a  matter  of  doubt  whether  any  right  to  pollute 
the  water  can  be  acquired  by  such  user,  and  if  it  can, 
whether  the  right  is  not  an  individual  right,  attaching  to 
respective  houses  and  buildings,  and  not  a  public  right  of 
the  town  whatever  its  size  may  become.     Golds  mid  v.  T/ie  GoMsmidv. 
Tunhridge   Welh  Improvement  Cojnmissioners  (.r),  and  1/ie  jf^eik Improve 
Attonieii-Geneml  Y.  The  Acton  Local  Board  {y),  were  cases  mentCom- 

•^  1111     '"iissioners. 

of  this  kind.  In  the  former  it  appeared  that  a  brook 
flows  near  the  town  of  Tunhridge  Wells,  and  that  an  Act 
of  Parliament  was  passed  to  enable  the  defendants  to  drain 
the  town  and  make  sewers,  and  to  turn  any  drain  or  sewer 
into  any  common  ditch  or  watercourse ;  that  Tunhridge 
Wells  had  of  late  years  before  the  suit,  greatly  increased 
in  extent,  and  at  the  time  of  the  suit  was  still  increasing ; 
that  the  drainage  of  the  town  had  been  much  improved, 
and  that  a  considerable  increase  of  sewage  had  been  car- 
ried into  the  drains  and  thence  to  the  brook,  and  that  the 
water  of  the  brook,  which  was  formerly  pure  and  suitable 
for  drinking  and  household  purposes,  was  no  longer  fit  to 
drink  or  for  domestic  use  on  account  of  the  pollution.  The 
plaintiff  was  a  riparian  proprietor.  In  delivering  judg- 
ment in  the  cause  the  Master  of  the  Eolls  said:  "The 
evidence  rather  points  to  something  like  this,  that  the 
thing  has  been  going  on  for  such  a  number  of  years  that 
it  would  be  too  late  to  complain  of  it  now ;  in  fact,  one 
witness  says  it  has  been  going  on  for  fifty  years — several 
say  it  has  been  going  on  for  twenty  years.  I  have  no 
doubt  it  has  been  extending  for  some  time,  and  that  it 
has  been  perceptible  to  some  extent  for  some  time,  at  all 

(^)L.E.,lEq.l61;35L.J.,  (y)  L.  E.,  22  Ch.  D.  221; 

Ch.  88:   071  appeal,  L.  R.,  I  Ch.       52  L.  J.,  Ch.  108. 
Ap.  349  ;  35  L.  J.,  Ch.  382. 
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Chap.  II.     events  from  1846"  (the  case  was  argued  in  1865)— "  as 
^^^^-  ^'       soon  as  the  first  local  Act  came  into  operation.     And  it  is 
to  be  observed  that  the  amount  of  the  sewage  will  show  its 
influence  in  the  direct  proportion  to  the  quantity  that  is 
sent  forth  on  a  greater  extent  of  country ;  that  is  to  say, 
a  certain  amount  of  sewage  may  produce  injurious  effects 
gradually  diminishing  for  a  mile,  and  a  greater  amount  of 
sewage  may  produce  greater  injm-ious  effects  which  may 
extend  for  two  miles ;  but  I  do  not  doubt  that  there  is 
some  point  at  which  probably,  with  almost  any  amount  of 
sewage,  the   stream   would  be   ultimately  comparatively 
pure,  and  that  it  is  only  a  question  of  degree.     ...    It 
is  important  to  observe  what  the  position  of  a  gentleman 
in  the  situation  of  the  plaintiff  is.     If  he  comes  to  the 
Court  and  complains  very  early,  then  the  evidence  is,  that 
'  it  is  not  perceptible  ' — '  it  is  wholly  inappreciable ' — and 
you  get  evidence  after  evidence  for  the  defendants  (the 
pollution  being  slight  and  perhaps  only  observable  at  some 
times  and  on  some  occasions),  saying,  'You  have  no  proof 
at  all  that  there  is  any  appreciable  pollution,  and  you  must 
wait  until  it  becomes  a  nuisance.'     Then  he  waits  five  or 
six  years,  until  it  is  obvious  to  everybody's  sense  that  the 
pollution  is  considerable,  and  then  you  say,  'You  have  come 
too  late  :  you  have  allowed  this  to  go  on  for  twenty  years, 
and  we  have  acquired  an  easement  over  your  property, 
and  a  right  of  pouring  the  sewage  into  it.'    My  opinion  is, 
that  any  person  who  has  a  watercourse  flowing  through  his 
land,  and  sewage  which  is  perceptible  is  brought  into  that 
watercourse,  has  a  right  to  come  here  to  stop  it  ;    and 
that  when  the  pollution  is  increasing  and  gradually  in- 
creasing from  time  to  time,  by  the  additional  quantity  of 
sewage  poured  into  it,  the  persons  who  allow  the  polluted 
matter  to   flow  into  the   stream   are   not   at    liberty   to 
claim  any  right  or  prescription  against  him."     On  appeal. 
Turner,  L.J.,  with  the  concurrence  of  Knight  Bruce,  L.J., 
said  :  "In  the  course  of  the  argument  upon  these  points, 
it  was  suggested  on  the  part  of  the  plaintiff,  that  unless 
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the  Court  interposed,  a  prescriptive  right  to  discharge  the     Chap.  II. 

sewage  into  the  stream,  to  the  prejudice  of  the  plaintiff's  — ! !__L 

estate,  might  be  acquired  hy  the  defendants  ;  to  which  it 
was  answered  on  the  part  of  the  defendants  that  such 
prescriptive  right,  if  it  could  at  all  be  acquired,  had  been 
already  acquired  by  them.  It  will  be  convenient,  there- 
fore, first  to  dispose  of  this  point,  and  I  am  of  opinion 
that  the  defendants  have  not  acquired  any  such  prescrip- 
tive right.  I  assume,  but  without  meaning  to  give  any 
opinion  upon  the  point,  that  such  a  right  might  well  be 
acquired ;  but  then  I  think  that  it  could  be  acquired  only 
by  a  continuance  of  the  discharge  of  the  sewage  prejudi- 
cially affecting  the  estate,  at  least  to  some  extent,  for  the 
period  of  twenty  years,  and  I  think  that  the  evidence 
sufficiently  shows  that  the  discharge  has  not  prejudicially 
affected  the  estate  for  so  long  a  period."  If,  therefore,  a 
right  to  pollute  a  stream  can  be  acquired  by  prescription 
when  the  pollution  is  at  first  slight  and  imperceptible,  but 
gradually  increases,  it  would  seem  that  the  prescriptive 
period  would  begin  to  run  when  the  pollution  was  first 
perceptible  and  prejudicially  affected  the  servient  estate — 
or,  in  other  words,  when  the  servient  owner  first  became 
conscious  of  the  injury,  and  had  an  opportunity  of  resist- 
ing the  user  by  suit  or  action. 

The  case  of  increasing  pollution  of  water  is  somewhat 
analogous  to  the  increase  of  the  boughs  of  trees  in  a 
boundary  hedge  which  overhang  a  neighbour's  land,  and 
whose  roots  penetrate  into  his  soil.  If  that  has  been 
going  on  for  twenty  years,  is  any  right  acquired  by  the 
owner  of  the  trees  to  have  the  branches  overhang,  and  the 
roots  to  penetrate  into  the  neighbouring  land  ?  It  has 
been  decided  by  the  House  of  Lords  that  no  such  right  is 
acquired,  for  the  trees  grow  from  time  to  time,  and  their 
state  each  year  is  different  from  what  it  was  the  year 
before ;  the  tree  of  to-day  is  not  in  the  condition  it  was 
twenty  years  ago,  and  it  would  be  idle  to  suggest  that  the 
right  gained  at  any  time  was  a  right  to  have  the  tree  in 
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Chap.  II.  the  condition  it  was  twenty  years  before,  and  that  it  was 
^^^^'  "'  open  to  the  adjoining  owner  to  put  back  the  tree  into  that 
condition,  for  how  could  that  condition  be  known,  and  how 
could  it  be  done  {z)  ?  So  with  increasing  pollution  of 
water,  how  could  the  pollution  of  twenty  years  ago  be 
determined,  and  the  excess  cut  off  ? 

Right  to  take       The  third  and  last  class  of  easements  which  can  be 
vra  er  or  use.  g^^^^^g^j  -^^  water  are  rights  to  take  water  for  use  or  con- 
sumption, which  right  may  be  exercisable  either  in  the 
land  of  the  person  entitled  to  the  right,  or  in  the  land  of 
some  one  else. 

If  a  stream  is  natural,  it  has  been  explained  that  all 
riparian  owners  have  a  natural  right  to  use  the  water  as 
it  flows  by  their  land,  and  that  they  may  take  water  from 
the  stream  for  consumption  on  their  riparian  estates,  pro- 
vided they  do  not  cause  sensible  injury  to  other  riparian 
proprietors.  But  besides  this  natural  right  a  more  exten- 
sive right — namely,  a  right  to  take  and  consume  or  dis- 
charge elsewhere  than  into  its  own  stream,  the  water  of  a 
natural  stream  may  be  acquired  by  user  for  twenty  years, 
and  this  right  need  not  be  limited  by  the  obligation 
attached  to  the  natural  right  not  to  cause  sensible  injury 
to  other  riparian  proprietors.  There  is  no  natural  right  to 
take  water  from  artificial  streams,  and  no  riparian  owner 
has  a  right  until  he  has  used  the  water  for  twenty  years  to 
require  riparian  owners  higher  up  the  stream  to  permit  the 
water  to  flow  down  to  him  in  its  accustomed  manner  for 
his  use  ;  but  instead  of  a  natural  right  to  take  the  water 
of  artificial  streams  for  use,  riparian  owners  have  a  pro- 
prietary right  to  take  it  while  it  remains  on  their  land, 
and  riparian  owners  lower  down  the  stream,  until  they 
have  acquired  an  easement,  cannot  prevent  their  so  doing, 
even  though  the  whole  of  the  water  be  consumed.  Thus, 
in  Wood  V.  Waud  {a),  it  was  said  :  "  The  proprietor  of  the 

{z)  LemmoHY.  Jf>M,L.E.,  («)  3Exch.p.779;  18L.  J., 

(1895)  A.  C.  1  ;  64  L.  J.,  Ch.      Exch.  p.  314. 
205. 
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land  through  which  the  Bowling  Sough  flows  has  uo  right  Chap.  II. 
to  insist  on  the  colliery  owners  causing  all  the  water  from  '" 
their  works  to  flow  through  their  land.  These  owners 
merely  get  rid  of  a  nuisance  to  their  works  by  discharging 
the  water  into  the  sough,  and  cannot  be  considered  as 
giving  it  to  one  more  than  another  of  the  proprietors  of 
the  land  through  which  that  sough  is  constructed :  each 
may  take  and  use  what  passes  through  his  land,  and  the 
proprietor  of  the  land  has  no  right  to  any  part  of  that 
water  until  it  has  reached  his  own  land :  he  has  no  right 
to  compel  the  owners  above  to  permit  the  water  to  flow 
through  their  land  for  his  benefit,  and  consequently  he  has 
no  right  of  action  if  they  refuse  to  do  so." 

A  right  to  take  water  for  use  to  any  extent,  either  from  Acquisition 
a  natm-al  or  artificial  stream  or  from  a  pool  of  water  or  a  prefcription. 
well  situate  wholly  in  another  person's  land,  may  be 
acquired  by  grant,  express  or  implied,  or  by  prescription  ; 
and  it  will  be  noticed  that  the  use  of  water  is  one  of  the 
classes  of  easements  expressly  mentioned  in  the  Prescription 
Act  as  being  capable  of  acquisition  under  that  statute  (b) . 


WAYS. 

Bights  of  way — that  is,  private  rights  of  way,  for  they  Ways,  how 
1  ,  1  •      1  1  1  acquired, 

alone  are  easements — may  be  acquu^ed  by  grant,  express  or 

implied,  or  by  prescription,  this  class  of  easements  being /^    vinAiiv^ 

expressly   provided  for   in  the  Prescription  Act ;    but   a  ^^  e-o^,    j 

private  right  of  way  can  in  no  case  be  acquired  by  dedica-  *'''^^^\^\A^^*^ 

tion,  whether  it  be  designed  for  the  use  of  an  individual  or^^^^"^      ^jyiu^"^ 

of  a  body  of  persons — as  the  occupants  of  a  street  or  the^'A^       r,  t"^"!) 

inhabitants  of  a  parish.    The  public  alone  can  take  a  rights  ^^'^\^t\  \' 

of  way  by  dedication ;  inhabitants  of  a  parish  or  any  other  c^^Tf  \\'^  ^ 

{b)  It  has  been  pointed  out  land  of  another  person  is  an 
in  a  preceding  page  that  a  easement,  and  not  a  profit  d 
right   to  take   water  in   the     prendre;  ante,  p.  8, 
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Chap.  II.     body  must  take  by  grant  actual  or  presumed  (d),  or  pos- 
^^^^-  "•       sibly  by  custom. 


Grants  by  Mauy  quGstious  relative  to  grants  of  rights  of  way  bave 

worS^^  arisen  in  consequence  of  vendors  of  land  using  in  their 

deeds  of  conveyance  general  words  only  with  reference  to 
easements  intended  to  be  granted,  sucb  as  the  word  "  ap- 
purtenances," or  the  pbrase  "  with  the  ways  and  other 
easements  used  and  enjoyed  with  the  land."  It  is  obvious 
that  if  rights  of  way  are  strictly  appurtenant  to  land  whieli 
is  being  conveyed — that  is,  if  they  are  rights  which  the 
vendor  is  entitled  to  enjoy  in  the  land  of  another  person — 
they  are  not  newly  created  rights  when  they  are  assigned 
to  the  purchaser,  but  pass  to  him  as  a  part  of  the  land 
purchased  ;  but  that  if  the  vendor  has  been  in  the  habit  of 
using  a  way  over  a  part  of  his  own  ground  which  he  is  not 
selling,  the  way,  if  any  right  thereto  is  given  to  the  pur- 
chaser, is  an  easement  newly  created  by  the  deed  of  con- 
veyance, for  it  was  not  an  easement  before  severance  of  the 
property.  These  cases  are  essentially  different,  and  it  has 
been  shown  that,  with  reference  to  grants  of  ways  or  other 
easements  by  general  words,  different  forms  of  words  will 
pass  a  way  strictly  appurtenant  from  those  which  are  re- 
quisite to  pass  or  newly  grant  a  way  which  the  vendor  has 
been  in  the  habit  of  using  during  the  unity  of  ownership. 
This  matter  has  abeady  been  dealt  with  at  length  when 
the  subject  of  grants  was  under  consideration,  and  it  is 
therefore  only  necessary  here  to  caU  attention  to  what  has 
been  already  said  (e). 

Grant  of  ways      A  matter  of  some  importance  to  be  considered  in  con- 

pl^M?  ""         nection  with  grants  of  rights  of  way  is  the  effect  of  plans 

which  show  roads  either  made  or  intended  to  be  made, 

annexed  to  conveyances  or  leases  of  land,  or  exhibited  at 

the  time  of  a  sale,  and  which  may  in  the  latter  case  operate 

{(l)    Vestry    of  Bennoiidsey  (e)  See  ante,  pp.  136 — 145. 

V.  Broiov,  3.5  Bear.  226. 
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as  an  inducement  to  a  person  to  buy  the  land.     Of  course,     Chap.  n. 

if  the  roads  are  marked  on  the  plan  as  being  over  the       ^^^^'  ^' 

property  of  a  person  other  than  the  vendor,  if  there  is  no 

road  really  there,  or  no  right  of  way  over  the  road,  the 

exhibition  of  the  plan  could  have  no  effect  whatever  in  the 

creation  of  a  right  of  way — the  only  result  being  possibly 

a  right  of   action  by  the  purchaser  if  he  was  deceived 

against  the  vendor  for  the  misrepresentation.     But  if  the 

soil,  where  the   road   is  represented  in  the  plan,  is  the 

property  of  the  vendor,  a  very  different  question  arises — 

viz.,  whether  the  purchaser  would  not  become  entitled  to  a 

right  of  way  over  the  land  marked  as  road  in  the  plan. 

If  the  plan  should  be  expressly  referred  to  in  the  deed  of 

conveyance,  and  in  fact   be  embodied    in   the   deed   by 

reference,  though  the  way  might  not  be  otherwise  referred 

to,  it  seems  probable  that  the  deed  and  the  plan  together 

would  operate  as  a  grant  of  a  right  of  way,  or  that  the 

vendor  would  be  estopped  from  denying  the  easement ; 

but  if  the  plan  should  be  merely  exhibited  at  the  sale,  and 

there  should  be  no  reference  to  it  in  the  conveyance,  it  is 

difficult  to  see  by  what  precise  means  the  purchaser  could 

become  entitled  to  a  right ;  and  the  probability  is  that  the 

purchaser  would  acquire  no  right   to   a  way.  at  all,  but 

possibly  he  could  sue  the  vendor  for  damages.    In  the  case 

of  Glai'c  V.  Hanlincj  (/),  Pollock,  C.B.,  appears  to  have  had 

an  opinion  that  the  mere  exhibition  of  a  plan  at  a  sale 

showing  a  road  would  have  the  effect  of  entitling  a  piu"- 

chaser  to  a  right  of  way,  but  it  was  not  necessary  to 

determine  this  for  the  purpose  of  deciding  the  case,  and  it 

was  intimated  that  the  other  judges  did  not  entertain  the 

same  view.     If,  however,  in  addition  to  the  j)lan,  roads 

and  ways  corresponding  with  those  shown  in  the  plan  are 

mentioned  in  the  deed  of  conveyance,  though  there  may 

be  no  grant  of  them  in  terms,  there  is  no  doubt  the  deed 

and  the  plan  together  may  operate  as  a  grant  of  right  of 

(/)  27  L.  J.,  Exch.  p.  292. 
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Chap,  II.     way,  even  though  there  are  no  roads  made  in  the  places 
'— shown  in  the  plans  (g) . 


Ways  of  Eights  of  way  of  necessity  are   acquired  by  implied 

necessi  y.  gj-^nt.  A  grant  of  a  way  of  necessity  is  presumed  to 
have  been  made  whenever  land  has  been  sold  which  is 
inaccessible  except  by  passing  over  the  adjoining  land  of 
the  grantor  or  by  committing  a  trespass  upon  the  land  of 
a  stranger,  or  when  an  owner  of  land  sells  a  portion  and 
reserves  a  part  which  is  inacessible  except  by  passing  over 
the  land  sold.  This  species  of  right  has  been  recognised 
from  very  early  times,  and  is  said  to  depend  upon  the 
principle  that  when  a  grant  is  made,  every  right  is  also 
presumed  to  have  been  granted,  without  which  the  subject 
of  the  grant  would  be  useless.  This  principle  may  well  be 
'  applied  to  the  case  of  a  grant  of  land-looked  land,  for  the 
grantor  then  gives  the  way  of  necessity ;  but  the  case  is 
different  if  he  reserves  the  land-locked  soil,  for  then  it  is 
not  he  but  the  grantee  of  the  land  who  must  be  presumed 
to  grant  the  way,  and  it  is  difficult  to  see  why  the  grantor, 
who  does  not  expressly  reserve  a  way  for  himself,  should 
become  entitled  to  a  way  of  necessity  under  an  implied 
grant,  since  a  man  who  sells  land  and  reserves  an  adjoin- 
ing house  does  not  become  entitled  by  implied  grant  to  a 
right  to  light  for  windows  overlooking  the  land  unless  he 
expressly  reserves  such  an  easement  in  the  deed  of  convey- 
ance {/i)  :  it  may  be  that  the  right  is  given  on  the  ground 

(ff)  JEspley  V.  Wilkes,  L.  E.,  Suffield  v.  Brown   (33  L.  J., 

7  Exch.  298  ;  41  L.  J.,  Excli.  Ch.  p.  259),  Lord  AVestbury, 

241.     Roe  V.  Siddons,  L.  E.,  speaking  of  implied  reserva- 

22  Q.  B.  D.  224.     Harding  v.  tions   of   apparent    and   con- 

IVilson,   2   B.  &  C.  96.     See  timious  easements,  said  :   "  I 

also  Attorney- General  v.   The  cannot  agree  that  the  grantor 

Biphosphate'd  Guano  Company,  can   derogate   from   his    own 

L.  E.,  11  Ch.  D.  327  ;  49  L.  J.,  absolute  grant  so  as  to  claim 

Ch.  68.  rights  over  the  thing  granted, 

{K)    Corporation  of  London  even  if  they  were  at  the  time 

V.   Biggs.,   L.  E.,    13  Ch.   D,  of  the  grant  continuous  and 

798;  49  L.  J.,  Ch.  297.     In  apparent  easements   enjoyed 
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of  public  policy,  that  the  land  may  not  be  rendered  useless     Chap.  n. 
and  unprofitable,  but  whatever  may  be  the  principle  upon  '. L_ 


which  the  right  is  presumed  to  have  been  granted,  the  law 
has  always  and  in  every  case  annexed  a  right  of  way  of 
necessity  to  the  ownership  of  land-locked  ground  when 
that  and  the  surrounding  land  have  been  severed  by 
sale  (/) . 

A  way  of  necessity  can  only  be  acquii^ed  when  a  land-  Ways  of 

owner  has  Jio  other  wa>/  to  his  ground.     It  has  sometimes  only  when 

been  thought  that  a  way  of  necessity  could  be  claimed  if  *^^^®  ^^  ^ 

°  .  .  .  other  way;    ji 

a  person  had  none  but  an  inconvenient  way  to  his  land,  ^  ^jr^ 

and  this  view  has  been  supported  by  a  dictum  of  Mans-  i1a*^>^  k\^ 
field,  C.J.,  in  the  case  of  Morris  v.  Edgington  {k).     That -M^V^  UJ^  J^ 
learned  judge  said:  "I  say  nothing  of  what  is  away  ^^  ^^^^a\  V 
necessity;  I  know  not  how  it  has  been  expounded,  but  it   .    V^ 
would  not  be  a  great  stretch  to  call  that  a  necessary  way,  ^ 
without  which  the  most  convenient  and  reasonable  mode 
of  enjoying  the  premises  could  not  be  had ;"  and  a  similar 
view  was  expressed  with  regard  to  a  watercourse  in  a 
recent  case  (/)  ;  but  the  balance  of  authority  shows  that  a 
man  cannot  acquire  a  way  of  necessity  if  he  has  any  other 
means  of  access  to  his  land,  however  inconvenient  it  may 
be,  than  by  passing  over  his  neighbour's  soil  {m). 


hj    an     adjoining    tenement  ton  v.  Frearson,   8  T.  E.  50. 

which  remains  the   property  Holmes  v.  Goring,  2  Bing.  76  ; 

of  him  the  grantor.   .   .   .  the  2  L.  J.,  C.  P.  134.     Dand  v. 

absolute    sale   and    grant    of  Kingscote,  6  M.  &  W.  174  ;  9 

the    land  in   or   over   which  L.  J.,  N.  S.,  Exch.  279. 

they   are    claimed    is    incon-  {k)  3  Taunt,  p.  31. 

sistent  with  the  continuance  {I)    Watts  v.  Kelson,  L.  R., 

of    anything    abridging    the  6  Ch.  Ap.  p.  175;  40  L.  J., 

complete    enjoyment    of    the  Ch.  p.  129. 

thing  granted."  (»i)  Holmes    v.    Goring,    2 

(«■)    Clarke    v.    Cogge,    Cro.  Bing.  76 ;  2  L.  J.,  C.  P.  134. 

Jac.  170.    Gagford  \.  Moffatt,  Proctor  v.  Hodgson,  10  Exch. 

L.  E.,  4  Ch.  Ap.   133.     Pin-  824;    24    L.    J.,    Exch.   195. 

nington  v.  Galland,  9  Exch.  1  ;  Dodd  v.  Burchell,  1  H.  &  C. 

22  L.  J.,  Exch.  318.     How-  113;    31    L,    J.,    Exch.   364. 
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Chap.  II.         A  purchaser  of  land  can  never  loecome  entitled  to  two 

^^^^-  -•       or  more  Avays  of  necessity  to  and  from  tlie  land  he  has 

One  way  of      purchased.     In  the  case  of  Bolton  v.  Bolton  (w)  it  appeared 

aUowial  ""''^^  that  before  the  sale  two  ways  had  been  used  by  the  vendor 

over  his  own  ground  from  the  piece  sold,  and  the  question 

was,  which  Avay  the  purchaser  w^as  to  have.     It  was  held 

that  he  could  not  have  both,  and  that  the  right  to  select 

the  w^ay  was  in  the  vendor. 

For  a  way  of  Every  right  of  way  of  necessity  is  founded  upon  a  pre- 
^^anTmuS;  be  sumed  grant,  and  unless  a  grant  can  be  presumed,  no  way 
presumed.  of  necessity  can  be  claimed,  even  though  a  landowner  is 
in  consequence  totally  deprived  of  all  means  of  access  to 
his  land.  A  grant  of  tliis  kind  is  generally  presumed 
when  property  in  land  has  been  severed  by  sale,  and  when 
one  portion  is  inaccessible  except  by  passing  over  the  other, 
or  by  trespassing  on  the  land  of  a  stranger.  No  grant  of 
right  of  way  over  the  stranger's  land  can  be  presumed, 
and  therefore  no  way  of  necessity  over  that  land  can  be 
acquired,  but  a  grant  by  the  owner  of  one  of  the  severed 
portions  to  the  owner  of  the  other  can  be  presumed,  and 
therefore  a  way  of  necessity  over  his  soil  can  be  claimed. 
In  the  case  of  Bullard  v.  Harrison  (o).  Lord  EUenborough, 
C.  J.,  complained  of  the  pleadings  in  the  action,  because 
the  plea,  he  said,  "  seems  to  suppose  that  whenever  a  man 
has  not  another  way,  he  has  a  right  to  go  over  his  neigh- 
bour's close.  But,"  he  added,  "  that  is  not  so ;  "  and  that 
a  way  of  necessity  is  a  thing  founded  in  grant.  For  this 
reason  it  has  been  held  that  there  can  be  no  way  of 
necessity  if  the  inaccessible  land  has  been  acqubed  by 
escheat  ( j>)  ;  and  for  the  same  cause  a  landowner  cannot 
create  a  way  of  necessity  over  his  neighbour's  soil  by  any 

Broivn  V.  Alabaster,  L.  E.,  37  (o)  4  M.  &  S.  387. 

Ch    D.  490;    57    L.    J.,  Ch.  {p)  Proctor  y.  Hodgson,  \Q 

255.  Exch.   824  ;  24  L.  J.,  Exch. 

(n)  L.  E.,  11   Ch.  D.  968;  195. 
48  L.  J.,  Ch.  467. 
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act  of  his  own — as,  for  instance,  by  building  a  house  to     Chap.  n. 


■which  he  has  no  means  of  access  except  by  crossing  his 
neighbour's  land — unless,  indeed,  his  neighbour  sold  him 
the  site  of  the  house  for  the  express  purpose  that  the  house 
should  be  built  (q). 

(q)  Roberts    v.    Karr,    per  Ch.    545.     Espleii  v.    Wilkes, 

Lord  Ellenhoroiujh,    C.   J.,    1  L.  E.,  7  Exch.  298  ;  41  L.  J., 

Taunt,  p.  498.  Davies  v.  Sear^  Exch.  241. 
L.  E.,  7  Eq.  427  ;  38  L.  J., 


Sect.  2. 


(     348     ) 


CHAPTER  III. 

ON  THE  EXTENT  AND  MODE  OF  USER  OF  EASEMENTS. 


Sect.  1. — On  the  Extent  and  Mode  of  User  of  Easements 
generalhj. 

Chap.  III.    "When  easements  have  been  acquired  by  one  of  the  modes 

. '  pointed  out  in  the  preceding  chapter,  it  is  very  important 

Limit  and        ^]^^^  ^]^g  dominant  owner  should  be  fully  acquainted  with 

mode  01  user  ,  •-,■,, 

of  easements,    their  limit  and  how  he  is  entitled  to  make  use  oi  them, 

that  he  may  not  by  excessive  user  commit  a  trespass 
against  the  servient  owner,  or  by  checking  his  user  un- 
consciously deprive  himself  of  some  part  of  his  lawful 
enjoyment.  For  the  servient  owner  this  knowledge  is 
also  essential,  that  he  may,  on  the  one  hand,  prevent 
encroachment  by  the  dominant  owner,  and  any  increase 
of  the  burden  on  the  servient  estate,  and,  on  the  other 
hand,  that  he  may  not,  by  undue  interference  with  the 
user  of  the  right,  involve  himself  in  needless  litigation 
with  the  dominant  owner.  In  the  case  of  natural  rights, 
too,  it  is  essential  to  understand  their  extent  and  legitimate 
mode  of  enjoyment;  for  the  natural  rights  of  one  person 
are,  in  some  cases,  limited  by  those  of  others,  and  the 
natural  rights  of  the  one  do  not  entitle  him  to  the  absolute 
and  uncontrolled  enjoyment  of  the  whole  of  the  subject  of 
those  rights :  but  they  are  so  restricted  that  the  natural 
rights  of  others  may  not  be  unduly  curtailed  or  rendered 
useless  by  his  enjoyment.  To  give  an  instance  of  this, 
riparian  proprietors  of  a  natural  stream  have  rights  to 
the  uninterrupted  flow  of  the  stream,  and  also  to  use  the 
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water  as  it  flows  past  their  land;  these,  however,  are  not    ^g^J  ™" 

absolute  and  uncontrolled  rights,  but  being  somewhat  at 

variance  T\ith  each  other,  are  each  limited  by  the  other,  so 
that  all  riparian  proprietors  may  have  a  due  and  reason- 
able enjoyment  of  both  :  one  proprietor  may  not  use  and 
consume  so  much  of  the  water  as  to  deprive  another  of  the 
beneficial  effect  of  the  flow  of  the  stream,  and  the  other 
cannot  insist  upon  having  a  flow  so  entirely  uninterrupted 
that  the  first  shall  not  use  and  consume  any  of  the  water 
for  the  benefit  of  his  estate ;  it  has,  on  this  principle,  been 
said  that, — "  if  the  user  of  the  stream  by  the  plaintiff  for 
irrigation  was  merely  an  exercise  of  his  natural  right,  such 
user,  however  long  continued,  would  not  render  the  defen- 
dant's tenement  a  servient  tenement,  or  in  any  way  affect 
the  natural  rights  of  the  defendant  to  use  the  water"  (a). 
But  although  natural  rights  cannot,  except  in  the  manner 
and  to  the  extent  just  mentioned,  be  effected  or  curtailed 
by  the  natural  rights  of  other  persons,  they  may  be 
abridged  or  absolutely  suspended  by  easements  acquired 
adversely  to  those  rights :  for  instance,  a  riparian  pro- 
prietor of  a  natural  stream  has  a  natural  right  to  the 
uninterrupted  flow  of  the  water ;  yet  another  person  may, 
by  twenty  years'  user,  acquire  an  adverse  easement, 
entitling  him  to  divert  the  course  of  the  stream  or  to 
diminish  the  quantity  of  the  water  accustomed  to  flow  to 
the  riparian  proprietor  by  consuming  it  upon  his  land  [h). 

If  an  easement  has  been  granted  by  deed,  the  ordinary  Measure  of 
rule  in  similar  cases  prevails — namely,  that  the  rights  of  t^'^ed  by 
the  parties  to  the  deed  must  be  ascertained  from  the  words  deed, 
of  the  deed,  and  the  extent  of   the  easement  cannot  be 
determined  from  any  other  source  (c) .     But  though  this 

(a)  Sampson  v.   Hoddinott,  Ch.  94. 
1   C.  B.,  N.  S.  p.  611  ;   26  L.  (i)  Bealey  v.  SJiaw,  6  East, 

J.,  C.  P.  p.   150.     Emhreij  v.  209.      Wr'ujht   v.    Howard,    1 

Owen,  6  Exch.  353  ;  20  L.  J.,  Sim.  &  St.   190  ;   1   L.  J.,  Ch. 

Exch.  212.   Wricjht  Y.Howard,  94. 
1   Sim.  &   St.    190  ;    1   L.  J.,  (c)    Whitehead  v.  Parks,  2 
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Chap.  in. 

Sect.  1. 


Measure  of 
easements 
acqtiired  by 
prescription. 


is  the  general  rule,  it  is  subject  to  the  modification  that 
surrounding  circumstances  may  be  taken  into  considera- 
tion in  order  to  ascertain  the  intention  of  the  parties  to 
the  deed,  for  it  might  operate  very  unjustly  that  a  grant 
should  be  construed  in  its  widest  sense,  irrespectively  of 
the  condition  of  things  to  which  it  had  reference  when  it 
was  made  (d),  or  if  it  were  construed  so  strictly  that  the 
intended  benefit  of  a  grant  might  be  lost  owing  to  some 
change  in  circumstances  external  to  the  subject  of  the 
grant  {c) . 

If  an  easement  has  been  acquired  by  prescription,  then, 
as  there  is  no  deed  by  which  the  extent  of  the  easement 
and  the  proper  mode  of  enjoyment  can  be  ascertained,  they 
must  be  determined  by  the  accustomed  user  of  the  right. 
The  determination  of  this  is  frequently  a  difficult  thing, 
for  the  accustomed  user  may  have  been  limited  to  one  par- 
ticular pui'pose  or  class  of  purposes,  simply  because  the 
dominant  owner  may  not  have  had  occasion  to  use  the 
easement  for  other  purposes,  or  it  may  have  varied  from 
time  to  time ;  but  the  extent  of  the  right  is  a  question 
which,  in  every  disputed  case,  must  be  determined  by  a 
jury,  or  by  the  Court  having  the  duty  of  determining  the 
facts  of  the  case,  who  must  found  its  judgment,  not  entirely 
upon  the  actual  user  proved,  but  upon  that  user  coupled 
with  surrounding  circumstances  (/). 


H.  &  N.  870 ;  27  L.  J.,  Exch. 
169.  Northcmi  v.  Hurley,  1 
E.  &  B.  665  ;  22  L.  J.,  Q.  B. 
183.  Hodgson  v.  Field,  7 
East,  613.  Hcnning  v.  Bur- 
net, 8  Exch.  187  ;  22  L.  J., 
Exch.  79.  Williams  v.  James, 
L.  E.,  2  C.  P.  577  ;  36  L.  J., 
C.  P.  256.  Blatchford  v. 
Mayor  of  Plymouth,  3  Bing. 
N.  C.  691 ;  6  L.  J.,  N.  S.,  C. 
P.  217. 

(</)    Wood  V.   Sautiders,   44 
L.  J.,  Ch.  514. 


(e)  Finlinson  v.  Porter,  L. 
E.,  10  Q.  B.  188;  44  L.  J., 
Q.  B.  56.  United  Land  Com- 
pany V.  Great  Eastern  Rail- 
icay  Company,  L.  E.,  10  Ch. 
Ap.  586  ;  44  L.  J.,  Ch.  685. 

( /)  Coupling  v.  Higginson, 
4  M.  &  W.  245  ;  7  L.  J.,  N. 
S.,  Exch.  265.  Bealey  v.  Shaiv, 
6  East,  209.  Ballard  v.  Dy- 
son,  1  Taunt.  279.  Williams  v. 
James,  L.  E.,  2  C.  P.  577;  36 
L.  J.,  C.  P.  256. 
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If  an  easement  is  created  by  a  grant  which  can  be  proved     Chap.  m. 
by  deed  the  common   rule  applies    that  the  grant  is  to 


be  construed  according  to  the  ordinary  meaning  of  the  Construction 
language  used ;  but  there  is  an  old  and  well-known  rule  strongly 
of  construction,  that  if  the  meaning  of  a  deed  of  grant  is  gfJJntor.^^'' 
ambiguous,  the  deed  must  be  construed  most  strongly 
against  the  grantor.  This  rule  has  been  held  to  apply  as 
much  to  the  grant  of  an  easement  as  to  any  other  grant, 
but  the  existence  of  the  rule  has  recently  been  altogether 
called  in  question.  It  was  distinctly  recognised  by 
Hall,  y.-C,  in  the  case  of  Wood  v.  Saunders  (g),  which 
was  a  case  involving  the  construction  of  a  grant  of  an 
easement.  The  Yice-Chancellor  said :  "  The  question, 
therefore,  is,  What  is  the  construction  of  the  lease  regarded 
as  conferring  a  right  during  the  continuance  of  that 
tenancy  ?  It  was  argued  on  behalf  of  the  defendant  that 
it  was  not  to  be  construed  as  an  ordinary  grant,  where 
everything  is  to  I)r  taken  most  strongly  ag  dmt  the  grantor, 
but  that  the  onus  lay  on  the  owner  of  the  dominant  tene- 
ment to  show  that  he  had  the  right  irrespective  of  any  such 
rule  of  construction.  But  I  believe  that  no  authority  was 
cited  in  favour  of  that  proposition,  as  applicable  to  a 
dispute  or  question  as  to  the  extent  of  an  easement  created 
by  grant.  The  cases  that  were  referred  to  were  cases  of 
the  rights  to  easements  originated  by  user.  You  have  not 
got  in  those  cases  the  precise  terms  of  the  grant,  which, 
according  to  the  ordinary  rule  as  between  grantor  and  grantee, 
are  to  he  construed  most  strongly  against  the  grantor^  The 
rule  has  been  frequently  adopted  in  other  cases,  as,  for 
instance,  in  Morris  v.  Edgington  [h],  when  Mansfield,  0.  J., 
said :  "  All  deeds  are  to  be  most  strongly  taken  against 
the  maker ;  and  all  deeds  and  writings  are  to  be  taken 
secundum    suhjectam    materiamr      Notwithstanding    this, 


{(g)  44  L.  J.,  Ch.  514:  af-      case,  when  before  Hall,  V.-C, 
firmed  on  appeal^  L.  E.,  10  Ch.      is  given  in  a  note. 
Ap.  582,  where  a  report  of  the  (A)  3  Taunt,  p.  30. 
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Chap.  III.    there  is  now  groat  doubt  if  there  is  in  law  any  such  rule  at 

, '— all,  for  Jessel,  M.  R.,  said :  "  I  think  that  the  true  rule  of 

construction  is,  to  construe  the  language  of  the  instrument 
according  to  its  ordinary  meaning,  giving  to  technical 
terms  their  technical  meaning,  unless  we  find  a  context 
such  as  to  convince  the  mind  that  the  ordinary  rules  of 
construction,  which  would  be  applied  to  the  original 
expressions  standing  alone,  ought  not  to  be  applied.  Now, 
that  being  so,  let  us  consider  what  is  granted  by  this  deed. 
Before  doing  so,  I  will  take  the  liberty  of  making  an 
observation  as  regards  a  maxim  quoted  by  Mr.  Christie, 
and  which  is  to  be  found,  I  believe,  in  a  great  many  text- 
books, and  I  am  afraid  also  in  a  great  many  judgments  of 
ancient  date ;  and  that  is,  that  a  grant,  if  there  is  any 
difficulty  or  obscurity  as  to  its  meaning,  is  to  be  read  most 
strongly  against  the  grantor.  I  do  not  see  how,  according 
to  the  now  established  rules  of  construction,  as  settled  by 
the  House  of  Lords  in  the  well-known  case  of  Grci/  v. 
Pearson  (/) ,  followed  by  Roddy  v.  Fitzgerald  (/r) ,  and  Abbot  v. 
Middleton  (/),  that  maxim  can  be  considered  as  having  any 
force  at  the  present  day.  The  rule  is  to  find  out  the 
meaning  of  the  instrument  according  to  the  ordinary  and 
proper  rules  of  construction.  If  we  can  thus  find  out  its 
meaning  we  do  not  want  the  maxim.  If,  on  the  other 
hand,  we  cannot  find  out  its  meaning,  then  the  instrument 
is  void  for  uncertainty,  and  in  that  case  it  may  be  said 
that  the  instrument  is  construed  in  favour  of  the  grantor, 
for  the  grant  is  annulled"  {}n).  "Without  presuming  in 
any  way  to  doubt  the  accuracy  of  this  opinion  of  the  late 
Master  of  the  Eolls,  it  may  be  remarked  that  the  three  cases 
cited  from  the  House  of  Lords  related  to  the  interpretation 
of  wills  and  not  of  deeds  of  grant,  and  that  it  is  difficult  to 

{i)  6  H.  L.  C.  61  ;  26  L.  J.,  {in)    Taylor   v.    Corporation 

Ch.  473.  of  St.   Helens,   L.   E.,    6  Ch. 

(yt)  6  n.  L.  C.  823.  D.  p.  270 ;  46  L.  J.,  Ch.  p. 

(/)   7  II.  L.  C.  68;  28  L.  J.,  859. 
Ch.  110. 
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see  Ilow  they  can  be  authorities  with  reference  to  construing     Chap.  III. 
or  not  construing  ambiguous  deeds  of  grant  against  the  ^  '    ' 


grantors. 

It  has  been  already  stated  that  an  easement  cannot  be  Grant  partly 
acquired  by  grant  if  the  grant  would  have  been  at  variance  with  an  Act  of 
with  the  purpose  of  an  Act  of  Parliament ;  but  if  it  is  only  Parliament, 
partly  at  variance  with  an  Act  of  Parliament  it  may  be 
good,  if  the  easement  is  capable  of  division,  so  far  as  it  is 
not  opposed  to  the  Act,  and  void  as  to  the  remainder,  and 
the  extent  of  the  easement  will  be  limited  accordingly. 
In  the  case  of  T/ie  Afforuc//- General  v.  T/ie  Corporation 
of  Flymoutli  (n),  an  Act  had  been  passed  to  empower  the 
Corporation  of  Plymouth  to  make  a  watercourse  between 
the  town  of  Plymouth  and  the  River  Mew,  for  the  purpose 
of  bringing  water  to  the  town  to  supply  ships  lying  in  the 
harbour,  and  after  the  passing  of  the  Act  the  corporation 
granted  to  a  hospital  in  the  town  one-fourth  part  of  certain 
mills,  and  of  the  leat  and  watercourse.  The  object  of  the 
suit  was  to  set  aside  the  grant  and  conveyance,  and  prevent 
the  drawing  off  of  the  water  for  the  supply  of  the  town  of 
Plymouth.  The  Master  of  the  Polls  thought  that  it 
might  reasonably  be  doubted  whether  the  corporation, 
having  been  empowered  to  make  and  being  in  possession 
of  the  watercourse  for  the  special  pm-pose  mentioned  in 
the  Act,  could  alienate  any  part  for  a  different  purpose ; 
that  they  must  be  considered  to  have  undertaken  the 
performance  of  a  public  trust  and  duty;  and  that  they 
could  not  lawfully  divest  themselves  of  any  part  of  the 
means  of  fully  performing  that  duty  or  executing  that 
trust ;  that  they  had  not  any  right  or  power  to  permit 
any  of  the  water  brought  by  the  leat  to  be  applied  to 
other  purposes,  except  so  much  as  might  remain  after  the 
purposes  of  the  Act  were  satisfied ;  and  that  the  words  of 
the  grant  "  one-fourth  part  of  and  in  the  said  close,  and 
in  the  leat  or  watercourse  running,  coming,  and  going  to 

(«)  9  Beav.  67  :  15  L.  J.,  Ch.  109. 

G.  A  A 
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Chap.  III.    all  the  said  mills,"  must  be  construed  to  mean  one-fourth 
'  part  of  the  water  which   remained  after  satisfying  the 


public  piu-poses  of  the  Act  of  Parliament ;  and  that  that 
was  all  which  could  pass  by  the  grant. 

Prescription  In  like  manner  as  a  grant  of  an  easement  partly  at 
variance  with  variance  with  the  provisions  of  an  Act  of  Parliament 
an  Act  of  -^Q^y  jjg  partially  good  if  the  subiect  of  the  easement 
Parliament.       .        .    .  .,  ,  i  •      i         t    ■,      t      i      ^ 

IS  divisible,  so  there  is  but  little  doubt  but  that  a  right 

similarly  limited  could,  under  similar  circumstances,  be 
acquired  by  prescription,  as  a  limited  grant  of  such  a  right 
might  after  long  user  be  presumed  to  have  been  made. 
A  decision  which  supports  this  view  occurred  in  the  case  of 
T//e  Grand  Junction  Canal  Company  v.  Fdty  (o).  The  case, 
however,  related  to  a  dedication  of  a  way  to  the  public, 
and  not  to  prescription  for  a  private  right,  but  the  prin- 
ciple is  the  same.  The  plaintiffs  had  made  a  towing-path 
by  the  side  of  their  canal  under  the  powers  of  an  Act  of 
Parliament,  which  enabled  them  to  do  so,  "  for  towing, 
haling,  or  drawing  of  boats,  barges,  and  other  vessels," 
passing  upon  the  canal.  The  public  for  many  years  were 
in  the  habit  of  walking  along  the  towing-path — no  doubt, 
in  the  first  instance,  without  any  right  to  do  so — and  there 
was  evidence  of  some  slight  opposition  by  the  company, 
but  not  sufficient  to  prevent  the  fact  of  dedication  being 
established,  if  it  was  not  contrary  to  the  Act  and  the  pur- 
pose for  which  the  towing-path  was  made.  It  was  con- 
tended for  the  company  that  dedication  would  have  been 
ultra  vires  and  illegal,  and  therefore  could  not  be  presumed 
from  the  fact  of  the  public  user.  It  was  held,  however, 
that  the  company  could  dedicate  a  right  of  way  to  the 
public,  as  such  right  was  not  incompatible  with  theii*  lawful 
user.  The  Master  of  the  Rolls,  Lord  Esher,  however, 
said,  "  It  must  however,  be  remembered  that  that  dedica- 
tion is  a  limited  dedication.     It  does  not  give  the  public 

(o)  57  L.  J.,  a  B.  413  :  on  ajipeal,  L.  E.,  21  Q.  B.  D.  273  ; 
57  L.  J.,  Q.  B.  572. 
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the  right  so  to  use  this  towing-path  as  to  interfere  with  the     Chap.  m. 
ordinary  use  of  it  hy  the  plaintiffs.      For  example,  the  '. — ! — 


public  cannot  require  the  plaintiffs  to  raise  or  slacken  the 
towing-rope  in  order  to  avoid  interfering  with  the  user  of 
the  path  by  the  public.  The  public  have  accepted  a  limited 
dedication,  and  cannot  prevent  the  plaintiffs  from  their 
ordinary  use  of  the  path.  If  a  walker  on  the  path  and  a 
horse  towing  meet,  the  walker  must  give  way." 

The  existence  of  an  easement  does  not  confer  any  right  Easements  do 
on  the  grantee  that  the  owner  of  the  servient  tenement  consistent  use 
should  not  use  his  land  in  any  way  which  is  not  incon-  °f  ^''^'^^• 
sistent  with  his  enjoyment  of  the  easement;  neither  can 
it  prevent  the  landowner  granting  to  a  third  person  another 
easement  or  right  if  it  does  not  hinder  the  first  grantee 
from  having  the  full  enjoyment  of  his  easement.  This  was 
expressed  by  Buller,  J.,  in  the  case  of  He.v  v.  JoUiffe  {j}), 
who,  when  speaking  of  a  right  of  way,  said :  "  This  is  not 
like  the  case  of  a  grant  of  land  to  be  used  in  a  manner 
incompatible  with  any  other  mode  of  enjoying  it ;  for  the 
defendant  has  only  the  liberty  of  passing  over  this  land 
for  the  purpose  of  carrying  his  coals,  and  cannot  prevent 
any  other  person  from  using  it ;  and  if  grass  were  to  grow 
on  this  way  the  owner  of  the  land  would  have  a  right  to 
feed  liis  cattle  on  it ;  the  easement  which  the  defendant 
has  does  not  affect  the  right  of  the  owner  of  the  land." 
So  also  it  was  said  by  the  Lord  Chancellor  in  the  case  of 
Dz/er  V.  Ladt/  James  Hay  (q),  that  "neither  by  the  law  of 
Scotland  nor  of  England  can  there  be  a  prescriptive  right 
in  the  nature  of  a  servitude  or  easement  so  large  as  to 
preclude  the  ordinary  uses  of  property  by  the  owner  of  the 
lands  affected." 

(p)  2  T.  E.  p.  95.  of  St.    Mary,    Neivinyton    v. 

Iq)  1  Macq.  305.    The  prin-  Jacobs,  L.  E.,  7  Q.  B.  47  ;  41 

ciple  is  the  same  in  the  case  of  L.  J.,  M.  C.  72. 
public  rights  of  way  :    Vestry 
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Chap.  in.        No  man  cau  impose  a  new  or  increased  restriction  or 

^^^^'  ^'       burden  on  his  neighbour  by  his  own  act,  and  for  this 

Increase  of       reason  an  owner  of  an  easement  cannot,  by  altering  his 

enjoyment  by  -i  •       •    -i  i  /  \       r\     i.-l-  i 

altering  a  dominant  tenement,  increase  ms  right  (r).  Un  tnis  ground 
te^^ment  ^^  ^^^  determined  that  a  malt-house  which  had  stood  for 
thirty  or  forty  years,  was  only  entitled  to  have  sufficient 
light  to  its  ancient  windows  for  the  purpose  of  making 
malt,  and  that  the  right  could  not  be  increased  by  the  fact 
of  the  building  having  been  converted  into  a  workhouse. 
In  an  action  for  obstruction  of  ancient  light  by  the  erec- 
tion of  a  fence,  the  question  for  the  jury  was  in  that  case 
held  to  be  whether,  if  the  building  had  still  remained  in 
the  condition  of  a  malt-house,  a  proper  degree  of  light  for 
the  purpose  of  making  malt  was  prevented  entering  the 
windows  by  reason  of  a  fence  (s) .  If  the  increased  amount 
of  light  had  continued  to  be  enjoyed  for  twenty  years,  a 
new  and  increased  right  could  doubtless  have  been  acquired. 
So  also  if  a  person  has  a  right  to  drain  from  cottages  in 
his  estate  into  a  sewer  belonging  to  a  neighbom-,  he  is  not 
entitled  on  building  more  cottages  to  drain  them  into  the 
sewer  also  {t).     If,  however,  it  is  manifest  that  it  was  the 

(r)  Alteration  of   a   domi-  sideration.      If  the  easement 

nant  tenement  will,  in  some  was   a  right  to  have  certain 

cases,  cause  a  total  loss  of  an  rays    of    light   passing    over 

easement,  or  a  suspension  of  the  servient  tenement  iinob- 

the    right   till    the  dominant  structed  by  any  building  on 

tenement    is    restored   to   its  that  tenement,   it  would  not 

original  condition.     See  post,  matter   what    the    light   was 

Chapter  V.  used  for  when  it  reached  the 

(s)  Martin  v.  Gohle,  1  Camp.  dominant    tenement,    and   in 

320.  Lanfranchi  v.  Mackenzie,  the  former  case  the  alteration 

L.  E.,  4  Eq.  421  ;    36  L.  J.,  in   the   mode  of    user  would 

Ch.  518.     If  the  remarks  in  have  been  immaterial.      See 

Chapter  I.  (p.  51),  as  to  the  also    Wood   v.    Saunders,    44 

true  nature  of  the  easement  L.  J.,  Ch.  514. 
of    light    are    well    founded,  {£)  Metropolitan    Board    of 

these    cases    could   not   have  Works  v.  London  and  North 

been  well  decided,  but   they  Western    Railway     Company, 

will  serve  as  illustrations  of  L.  E.,  17  Ch.  D.  246  ;  50  L.  J., 

the  principle  now  under  con-  Ch.  409. 
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original  intention  that  the  easement  should  remain  appur-  Chap.  III. 
tenant  to  the  dominant  tenement,  whatever  its  condition  — ! — '  — 
might  be,  even  though  the  bm^den  on  the  servient  tene- 
ment should  be  increased  by  alterations  or  divisions  of  the 
dominant  tenement,  the  legitimate  burden  will  become 
increased  if  the  alterations  in  or  the  divisions  of  the 
dominant  tenement  require  such  increase  (u),  but  this 
will  be  no  increase  of  the  easement,  for  the  easement  is 
a  right  to  impose  any  burden  required. 

As  a  kind  of  corollary  to  the  proposition  that  no  man  Increase  of 
can  impose  a  new  or  increased  burden  on  his  neighbour's  ^^l  Jet  of  a 
land,  it  may  be  stated  that  a  new  or  increased  burden  third  party, 
cannot  be  annexed  to  the  land  of  a  neighbour  by  a  person 
other  than  the  person  who  would  be  the  dominant 
owner.  This  principle  was  exemplified  in  a  curious  way 
in  the  case  of  T/ie  Mayor  of  Birmingham  v.  Alien  (v). 
The  plaintiffs  were  the  owners  of  certain  gasworks,  and 
Messrs.  Bagnall  worked  out  the  coal  from  under  the 
adjacent  land.  The  result  of  this  was  that  an  increased 
support  was  requii-ed  for  the  gasworks  from  the  defen- 
dants' soil,  which  lay  beyond  Messrs.  Bagnall's,  The 
defendants  began  to  excavate  coal  from  under  their  soil, 
and  the  plaintiifs'  gasworks  began  to  crack,  and  the  plain- 
tiffs sought  to  restrain  them  from  excavating  their  coal. 
The  evidence  showed  that  if  the  intervening  coal  had 
not  been  worked  out  by  Messrs.  Bagnall,  the  defendants 
might  have  taken  all  their  coal  up  to  their  boundary 
without  hurting  the  gasworks.  It  was  held  that  the  act 
of  Messrs.  Bagnall  in  excavating  the  intervening  coal 
could  not  throw  any  new  burden  on  the  defendants  by 
which  it  became  their  duty  to  give  extra  support  to  the 
plaintiffs'  gasworks. 

(m)    United  Land  Company  comen  v.  Coulson^  L.  E.,  5  Ch. 

v.     Great     Eastern     Raihvay  D.  133;  46  L.  J.,  Ch.  459. 
Compa7iy,  L.  E.,    10  Ch.  Ap.  (v)  L.E.,  6  Ch.  D.  284;  46 

Oae  I  44  L.  J.,  Ch.  685.   Netv-  L.  J.,  Ch.  673, 
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Chap.  ITT.        If  tlie  owner  of  an  easement  exceeds  his  rightful  enjoy- 
^^'^'^-  '^'       ment,   or   does   anything   which   would    after  long  user 
Risrhtto  produce  an  increased  right,   the  servient   owner  may  in 

excessive  ^11  cases  obstruct  or  prevent  the  excessive  or  new  mode 

user.  of  enjoyment,  if  he  can  do  so  without   obstructing  the 

rightful  user.     Thus,  in  the  case  of  Greenslade  v.  HalU- 
day  (.r) ,  the  facts  were  that  the  plaintiff,  who  was  owner 
of   a  meadow  near  a  stream  which  flowed  through  the 
defendant's  land,  had  been  for  fifty  years  in  the  habit 
of   entering   her   land   and   penning  back   the   water  of 
the  stream  with  loose  stones,  in  order  to  divert  a  portion 
of  the  water  to   irrigate   his  meadow,   and  he  was  also 
accustomed,  when  necessary,  to  place  a  board  across  the 
stream  for  the   same  purpose,  supporting   it   by  means 
of  the  loose  stones ;    on  one  occasion   the   plaintiff   per- 
manently   fixed    the    board    by   means   of    two    hooked 
stakes  driven  into  the  bed  of  the  stream  and  the  defen- 
dant conceiving  that  this  act  of  the  plaintiff,  rendering 
the    obstruction   permanent,  might   establish   for   him   a 
greater  right  than  that  to  which  he  was  entitled,  removed 
the  stakes  and  the  board,  telling  the  plaintiff  he  should 
not  exercise  the  right  until   it  was  ascertained  to  what 
quantity  of  water  he   was   entitled.      It  was  held  that 
the  defendant  had  done  more  than  she  was  entitled  to 
do,  that  the  board  had  been  improperly  fastened  down 
with  stakes,  which  was  a  new  mode  of  fastening  it,  and 
that  she  might  lawfully  remove  them,  but  that  she  had 
no  right  to  remove  the  board.     Excessive  user  can,  of 
course,  only  be  obstructed  by  the  servient  owner  on  his 
own  land ;  he  cannot  enter  the  dominant  tenement,  or 
do  anything  there  to  prevent  the  user,  for  by  so  doing 
he  would  be  committing  a  trespass,  and  if  he  has  no  means 
of  obstructing  the  excessive  user  without  committing  a 
trespass,  no  increased  right  can  be  acquired  by  prescrip- 
tion, as  no  presumption  of  a  grant  can  arise.     If,  there- 

{x)  6  Bing.  379  ;  8  L.  J.,  C.  V.  124. 
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fore,  ancient  windows  be  increased  in  size  or  new  windows  Chap.  III. 
be  opened  near  them,  the  servient  owner  may  build  on  '^^  '  ' 
his  own  land  to  obstruct  the  increased  portions  or  the 
new  windows,  but  he  cannot  touch  the  windows  them- 
selves; and  so  if  a  millowner  alters  his  mill  and  takes 
more  water  than  he  is  entitled  to  take,  the  servient  owner 
cannot  touch  the  mill,  but  he  must  sue  the  owner  for 
wrongfully  diverting  the  water. 

There  are  some  cases  in  which  it  is  impossible  to  obstruct  Obstruction 
the  excessive  user  of  an  easement  without  also  obstructing  -n'ith^excessive 
the  rightful  enjoyment,  and  much  doubt  has  arisen  whether  "ser. 
the  servient  owner  is  not  entitled  in  such  an  event  to 
obstruct  the  user,  both  rightful  and  wrongful,  altogether. 
It  was  at  first  supposed  that  the  law  would  in  all  cases 
sanction  total  obstruction  ;  but  it  has  ultimately  been  de- 
termined that  in  the  case  of  rights  to  light,  increasing  the 
si2:e  and  number  of  ancient  windows  does  not  justify  a 
servient  owner  in  obstructing  the  ancient  as  well  as  the 
newly  acquired   light,   even  though   it   is   impossible   to 
obstruct  the  new  lights  alone. 

Before  leaving  the  subject  of  the  extent  of  easements  Assignment 
and  natural  rights,  some  notice  is  required  of  the  eifect  of  °  ®''^s®°^^°  s- 
an  assignment  and  of  a  demise  of  the  dominant  tenement 
on  an  easement  appurtenant  to  it.  There  can  be  no  doubt 
that  natural  rights,  which  are  by  law  annexed  to  the 
ownership  of  the  soil,  pass  to  a  grantee  or  assignee  of  a 
dominant  tenement,  although  they  are  not  expressly  men- 
tioned in  the  deed  of  conveyance  (y),  and  if  land  is  let  to  a 
tenant  he  will  become  entitled  to  all  natural  rights  during 
his  tenancy,  although  the  tenancy  is  not  created  by  deed, 
for  they  are  incident  to  the  possession  of  the  land.  As 
they  are  given  by  law  and  are  attached  to  the  land  without 
grant,  so  they  pass  with  the  land  without  grant  into  whose- 
soever hands  it  comes.    As  easements,  on  the  contrary,  can 

(y)  CmtJiam  v.  Fis^;  2  Cr.  &  J.  126 ;  1  L.  J.,  N.  S.,  Exch.  01. 
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Chap.  III.  only  be  created  and  granted  by  deed,  it  would  seem  that 
-*•  they  cannot  be  assigned  otherwise  than  by  deed.  Although 
it  is  possible  that  there  may  be  questions  on  this  subject, 
they  are  likely  to  arise  only  in  cases  of  tenancies,  for  ease- 
ments cannot  be  assigned  separately  from  their  dominant 
tenements  as  rights  in  gross,  and  to  convey  land  a  deed  is 
always  required,  so  that  if  the  dominant  tenement  is  con- 
veyed by  deed,  the  same  deed  will  operate  generally  as  an 
assignment  of  easements  aj^purtenant  to  it.  It  has  been 
shown,  however,  that  when  a  dominant  tenement  is  con- 
veyed express  mention  in  the  deed  of  conveyance  is  not 
essential  to  transfer  the  easements,  for  easements  aj^pur- 
tenant  will  pass  on  conveyance  of  land  by  deed  under  the 
general  word  "  aiipurtenanees,"  or  even  though  appur- 
tenances be  not  mentioned.  In  case  of  tenancies,  however, 
the  question  whether  the  tenant  is  or  is  not  entitled  to  use 
or  enjoy  a  particular  easement  is  not  at  all  unlikely  to 
arise,  for  when  the  dominant  tenement  is  let  to  a  tenant 
without  deed,  say  for  a  yearly  tenancy,  by  what  means 
does  the  tenant  become  entitled  to  the  easement  if  he 
becomes  entitled  at  all  ?  There  is  some  doubt  on  the 
point.  Skull  V.  Glenister  {z)  seems  to  be  an  authority  that 
he  does  become  entitled;  but  the  decision  in  that  case 
mainly  turned  upon  a  different  point.  On  principle  it 
would  seem  that  a  tenant  of  the  dominant  tenement  could 
not  become  entitled  to  an  easement  unless  the  tenement 
were  leased  to  him  by  deed,  for  though  it  is  appurtenant 
to  the  dominant  tenement,  still  it  is  an  incorporeal  here- 
ditament, and  can  only  pass  by  grant.  Other  rights 
analogous  to  easements  have  been  held  incapable  of  demise 
for  a  term  except  by  deed  (a)  ;  and  the  only  question  is 
whether  the  fact  that  an  easement  is  a  right  appurtenant 
to  land  which  can  be  leased  for  short  periods  without  a 
deed  makes  any   difference.     During   the  argument   in 

(s)   16  C.  B.,  N.  S.  81.  («)  Duke     of   Somerset    v, 

Focjivell,  5  B.  &  C.  875, 
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May  field  v.   Robinson  {h),  when  Wood   v.  Lcadhitter  was     Chap.  III. 

mentioned,  it  was  remarked,  "  There  the  question  was,  L_L_ 

whether  a  right  of  way  could  be  created  by  the  unsealed 
instrument.  WJiether  a  similar  right  once  created  may 
be  demised  by  such  an  instrument  is  a  different  point." 
Coleridge,  J.,  replied,  "  Being  an  incorporeal  hereditament 
it  could  not."  The  opinion  of  the  Coiu-t  of  Exchequer  in 
the  case  of  Wood  v.  Lcadhitter  (c)  was  also  very  express 
upon  the  point,  and  that  being  a  leading  case  respecting 
incorporeal  rights,  it  may  be  well  to  quote  the  words  of 
the  Court : — "  That  no  incorporeal  inheritance  affecting 
land  can  either  be  created  or  transferred  otherwise  than  by 
deed  is  a  proposition  so  well  established  that  it  would  be 
mere  pedantry  to  cite  authorities  in  its  support.  All  such 
inheritances  are  said  emphatically  to  lie  in  grant  and  not 
in  livery,  and  to  pass  by  mere  delivering  of  the  deed.  In 
all  the  authorities  and  text-books  on  the  subject,  a  deed  is 
always  stated  or  assumed  to  be  indispensably  requisite. 
And  although  the  older  authorities  speak  of  incorporeal 
inheritances,  yet  there  is  no  doubt  but  that  the  principle 
does  not  depend  on  the  quality  of  the  interest  granted  or 
transferred,  but  on  the  nature  of  the  subject-matter :  a 
right  of  common,  for  instance,  which  is  a  profit  a  prendre, 
or  a  right  of  way,  which  is  an  easement  or  right  in  nature 
of  an  easement  can  no  more  be  granted  or  conveyed  for  life  or 
for  years  icithout  a  deed,  than  in  fee  simple."  If,  however, 
an  easement  is  granted  to  a  man  for  the  use  of  himself  and 
his  tenants,  occupiers  of  the  dominant  tenement,  there  can 
be  no  doubt  but  that  the  tenant,  though  not  holding  under 
a  deed,  would  be  entitled  to  use  the  easement ;  this,  how- 
ever, would  not  be  in  his  own  right,  but  in  right  of  his 
landlord,  and  if  he  was  obstructed  it  would  seem  that  he 

ib)  7  a  B.  p.  489.    See  also  (c)  13  M.   &  W.   838;    14 

per  Bayley,  J.,  in  the  passage  L.  J.,  Exch.  161.  See  how- 
cited  from  HeicUns  v.  Ship-  ever,  Mitcalfe  v.  Westaway, 
pam,  ante,  p.  4.  17  C.  B.,  N.  S.  658 ;  34  L.  J., 

C,  P.  113, 
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Chap.  III.    would  have  to  sue  in  his  landlord's  name  and  right,  and 


Sect.  1 


not  in  his  own,  for  the  easement  is  not  his. 


Eepaii-  of  the  A  matter  of  considerahle  importance  in  connection  with 
easement  ^^  easements,  and  which  being  somewhat  akin  to  the  mode 
of  user  of  these  rights  may  be  not  improperly  noticed  in 
this  place,  is  the  right  of  the  dominant  owner  to  repair 
the  servient  tenement  or  the  subject  of  the  easement, 
whatever  it  may  be,  in  the  servient  tenement.  It  is  clear 
that  if  the  dominant  owner  has  no  right  to  repair  the 
servient  tenement  or  to  enter  that  tenement  for  the 
pm-pose  of  repairing  the  subject  of  an  easement,  and  the 
servient  owner  will  not  do  it,  he  must  either  commit  a 
trespass  or  lose  his  easement.  There  is  no  doubt  but  that 
the  law  is  that  the  dominant  owner  may  enter  the  servient 
tenement  and  do  the  necessary  repairs,  and  that  the 
servient  owner  is  under  no  obligation  to  do  them  (d). 
This  has  been  understood  to  be  the  law  ever  since  the  old 
case  of  Pomfret  v.  Ricroft  {e),  when  Twysden,  J.,  whose 
opinion  was  upheld  in  the  Exchequer  Chamber,  said  that 
"  when  the  user  of  a  thing  is  granted,  everything  is 
granted  by  which  the  grantee  may  have  and  enjoy  such 
use,  as  if  a  man  gives  me  a  licence  to  lay  pipes  of  lead  in 
his  land  to  convey  water  to  my  cistern,  I  may  afterwards 
enter  and  dig  the  land  to  mend  the  pipes,  though  the  soil 
belongs  to  another  and  not  to  me."  The  same  principle 
has  been  followed  in  more  recent  times,  both  in  cases  of 
rights  of  way,  public  and  private,  and  of  support  (/') ;  and 

{d)  Though  the  dominant  instance,  a  right  to  use  a  drain 

owner  may  enter  the  servient  may  involve  a  duty  to  keep 

tenement  and  repair  the  sub-  the  drain  in  repair,  that  no 

jeet  of  the  easement,  there  is,  nuisance    may   arise    to    the 

as  a  general  rule,  no  obliga-  servient  owner.      Humphreys 

tion   on   him    to   keep   it   in  v.  Cousins,  L.  E.,  2  C.  P.  D. 

repair.    There  may,  however,  239  ;  46  L.  J.,  C.  P.  438. 

be   circumstances   in  connec-  (e)   1  "Wms.  Saund.  p.  565, 

tion   with   his   right  of  user  ed.  1871. 

from  which  a  duty  to  repair  is  (_/")  Hamilton  v.   Vestry  of 

cast  upon  him  by  law,  as,  for  St.   G'corye,   Hanover  Square, 
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it  even  extends  to  this,  that  if  a  person  has  an  easement     Chap.  m. 

he  may  enter  the  servient  tenement  and  put  the  suhject L_l_ 

of  the  easement  into  a  suitable  condition  for  the  exercise 
and  full  enjoyment  of  his  right,  even  though  it  was  not  at 
the  time  of  the  grant  and  has  never  been  in  that  state 
before  {(j),  unless  the  instrument  by  which  the  right  is 
granted  shows  an  intention  that  no  alteration  shall  be 
made,  and  that  the  right  is  to  be  used  in  the  best  way  it 
can  as  things  then  exist. 

The  riffht  to  enter  on  the  servient  tenement  to  repair  Obstruction 

n      1  1        •  •        i  L^  •    1  i  preventing 

the  subject  of   the  easement   gives  rise  to  another  right  access  to  sub- 

which  is  requisite  to  enable  the  dominant  owner  to  do  the  j^g^J'^^^^^^" 

repairs — namely,  a  right  to  prevent  the  servient  owner  repair. 

doing  anything  which  will  hinder  him  from  getting  at  the 

thing  to  be  repaired,  or  in  any  other  way  hindering  him 

from  repau-ing  it.     This  right  is  necessarily  one  of  a  very 

extensive,  and  it  may  be  of  a  very  onerous,  character,  but 

still  it  is  one  which  will  be  maintained  by  the  law,  as 

without  it  the  right  to  enter  and  repair  would  be  or  might 

be  rendered  useless,  and  the  easement  might  be  altogether 

destroyed.     A  right  of  this  kind  was  before  the  Court  in 

the  case  of  Goodhart  v.  HycU  ill).     A  spring  of  water  had 

for  many  years  been  made  to  supply  a  house  at  a  distance 

by  means  of   a  pipe.      The  house   and  the  land  under 

which  the  pipe  ran  had  become  the  properties  of  different 

owners,  and  there  was  no  doubt  but  that  the  owner  of  the 

house  had  as  an  easement  a  right  to  draw  water  through 

the  pipe.     Together  with  this  right  he  had,  according  to 

the  principle  explained  above,   a  riglit,  when  necessary, 

to  enter  the  land  under  which  the   pipe  was  to  repair 

L   E.,  9  Q.  B.  42 ;  43  L.  J.,  (^)  Neiocomen   v.    Coulson, 

M.  C.  41.      Gerrard  v.  Cooke,  L.  R.,  5  Ch.  D.  133  ;  46  L.  J., 

2  B.  &  P.,  N.  C.  109.      Cole-  Ch.  459. 

beck    V.    Girdler's     Company,  (A)  L.  E.,  25  Ch.  D.  182  ; 

L.  E.,  1  Q.  B.  D.  234  ;  45  L.  J.,  53  L.  J.,  Ch.  219. 

Q.  B.  225. 
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Chap.  III.  the  pipe.  The  owner  of  the  land  began  to  build  a  house 
^'^^^-  ^'  over  the  pipe,  and  the  dominant  owner  sued  to  restrain 
him  from  doing  so  on  the  ground  that  if  the  house  was 
built  it  would  be  impossible,  or,  at  all  events,  not  reason- 
ably practicable,  for  the  dominant  owner,  if  he  had  need 
to  repair  the  pipe,  to  get  at  it.  The  Court  restrained  the 
owner  of  the  land  from  proceeding  with  the  building. 


Sect.  2. — On  the  Extent  and  Mode  of  User  of  Particular 
Easements. 

Section  2.  The  foregoing  remarks  relative  to  the  Extent  and  Mode 

of  User  of  Easements  apply  to  easements  and  natural 
rights  of  all  kinds ;  but  there  are  principles  of  law  which 
relate  exclusively  to  particular  easements,  and  which,  from 
their  nature,  are  inapplicable  to  easements  generally. 
These  will  be  considered  in  the  present  section. 


AIR. 

Parity  of  air.  It  has  been  explained  that  every  landowner  has  a 
natural  right  to  purity  of  air— that  is,  that  the  air  which 
naturally  flows  to  his  land  shall  not  be  rendered  impure  as 
it  passes  over  the  soil  of  other  persons.  When  this  subject 
was  considered,  the  extent  and  limit  of  the  right  were  neces- 
sarily noticed  at  the  same  time,  and  there  remains  nothing 
to  add  as  to  that  in  this  place.  It  was  then  explained 
that  the  right  is  not  that  the  air  shall  always  be  suffered 
to  remain  in  an  absolutely  pure  state,  but  that  the  air  shall 
not  be  rendered,  to  an  important  degree,  less  compatible 
with  the  physical  comfort  of  human  existence.  It  is 
obvious  that  a  right  that  air  shall  in  no  degree  be  polluted, 
would  necessarily  put  an  end  to  many  of  the  ordinary 
occupations  of  mankind,  occupations  which  are  essential 
for  the  common  welfare  of  man  ;  each  individual  is,  con- 
gequently,  bound  by  law  to  submit  to  a  certain  amount  oi 
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inconvenience  that  the  general  good  of  the  public  may  be     Chap  III. 

°                                                                           beet.  2. 
secured  (n.  


LIGHT. 


The  extent  of  prescriptive  rights  is  always  more  or  less  Extent  of 

1  iTi-iiii       rights  to 

difficult  to  determine,  for  it  has  to  be  determined  by  the  Ught. 
accustomed  user,  and  difficulty  sometimes  arises  from  the 
circumstances  that  the  user  has  varied,  more  or  less,  during 
the  prescriptive  period,  and  that  the  extent  and  mode  of 
the  user  may  not  have  been  altogether  known  to  the 
servient  owner.  According  to  the  more  recent  decisions, 
variation  of  the  mode  of  user  of  light  accustomed  to  enter 
a  window  is  not  so  material  as  an  element  for  determining 
the  extent  of  the  right— that  is,  the  amount  of  light  a 
dominant  owner  is  entitled  to — as  variation  in  the  mode 
of  user  is  in  the  case  of  other  easements.  In  the  case  of 
light  the  servient  owner  may  have  known  that  light 
passing  over  his  soil  entered  a  particular  window,  but  he 
may  have  been  totally  ignorant  of  the  purpose  for  which 
the  light  was  used  when  it  entered  the  house  ;  it  may 
have  been  used  merely  to  light  a  closet  or  cellar,  or  it 
may  have  been  used  for  a  clerk's  office,  or  for  the  delicate 
process  of  sampling  silks,  and  the  amount  of  light  which 
is  sufficient  for  one  purpose  may  be  wholly  inadequate  for 
another.  Even  though  this  is  the  case,  and  though  the 
light  may  have  been  used  for  some  special  purpose  requiring 
a  peculiarly  fine,  strong,  or  direct  light,  this  cannot  affect 
the  extent  of  the  right  of  the  dominant  owner,  as  already 
pointed  out  {j). 

The   general   rule   w^hich   may  be   deduced    from  the  I-  When  ac- 

,-,,-,,  •    ,•  •    ^  1    L     fi^iired  by 

reported  cases  seems  to   be,  that  a  prescriptive  right  to  prescription, 
light  is  a  right  to  that  amount  of  light  which  has  been 
accustomed  to  enter  a  window  during  the  whole  of  the 
prescriptive  period,  irrespectively  of  the  purposes  for  which 

(j)  See    ante,     Chapter    I.      IV.,  section  2,  "Air." 
p.  47.    See  also  ^jo5^,  Chapter  {j)  Ante,  p.  51. 
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Chap.  ni.    it  may  actually  have  been  used.     In  the  ease  of  Yates  v. 
^^^'^'  "•       Jac];\k),  whicli  was  a  suit  for  an  injunction  to  restrain 
obstruction  of  light  by  raising  the  lieight  of  buildings, 
the  plaintiffs  gave  evidence  to  prove  that  their  warehouse 
would  be  materially  darkened,  and  that  they  would  not 
be  able  to  carry  on  their  business  so  well,  especially  when 
judging  samples,  as  they  had  been  accustomed :  the  de- 
fendant, on  the  other  hand,  gave  evidence  to  prove  that 
no  material  injury  would  be  done  to  the  plaintiffs,  and, 
particularly,  that  there  would  be  ample  light  for  the  busi- 
ness carried  on  by  them  ;  in  fact,  that  the  screening  off  of 
the  dii-ect  rays  of  the  sun  would  be  a  positive  advantage. 
Lord  Cranworth,  L.C.,  in  his  judgment,  said:  "  On  behalf 
of  the  defendant  there  are  a  great  number  of  witnesses, 
merchants  and  vendors,  engaged  in  business  similar  to  that 
of  the  plaintiffs,  who  give  it  as  their  decided  opinion  that 
even  after  the  erection  of  the  proposed  new  buildings  there 
will  be  ample  light  for  enabling  the  plaintiffs  to  conduct 
their  business  as  well  as  they  did  formerly.    Some  of  them 
go  so  far  as  to  say  that,  for  the  j)urpose  of  sampling,  a 
strong  dhect  light  is  not  desirable,  and  that  the  erection  of 
the  new  building,  by  screening  the  sun's  rays,  will  improve 
the  quality  of  the  light  admitted  to  the  plaintiffs'  windows. 
The  evidence  satisfies  me  that,  for  some  purposes  of  their 
trade,  it  is  necessary  at  times  to  exclude  the  dii^ect  rays 
of  the  sun,  and  that,  in  what  is  called  sampling,  a  sub- 
dued light  may  be  better  than  direct  sunlight.     But  this 
is  not  the  question.     It  is  comparatively  an  easy  thing  to 
shade  off  a  too-powerful  glare  of  sunshine,  but  no  adequate 
substitute  can  be  found  for  a  deficient  supply  of  daylight ; 
and  an  attentive  consideration  of  the  evidence  of  the  trade 
witnesses  on  the  one  side  and  on  the  other  has  led  me  to 
the  conclusion,  as  did  the  evidence  of  the  architects,  that 
the  erection  of  the  new  buildings  T\ill  materially  interfere 
■with  the  quantity  of  light  necessary  or  desirable  for  the 

{h)  L.  E.,  1  Ch.  Ap.  295 ;  35  L.  J.,  Ch.  539. 
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plaintiffs  in  the  conduct  of  their  business.     I  desire,  liow-     Chap  III. 
ever,  not  to  be  understood  as  saying,  that  the  plaintiffs  _! — 1_1_ 
would  have  no  right  to  an  injunction  unless  the  obstruc- 
tion of  light  were  such  as  to  be  injurious  to  them  in  the 
trade  in  which  they  are  now  engaged.    The  right  conferred 
or  recognised  by  the  statute  2  &  Ji  Wm.  IV.  c.  71,  is  an 
absolute  indefeasible  right  to  the  enjoyment  of  the  light 
without  reference  to  the  purpose  for  which  it  has  been 
used.     Therefore,  even  if  the  evidence  satisfied  me,  which 
it  does  not,  that  for  the  purpose  of  their  present  business 
a  strong  light  is  not  necessary,  and  that  the  plaintiffs  will 
still  have  sufficient  light  remaining,  I  should  not  think 
the  defendant  had  established  his  defence  unless  he  had 
shown  that,  for  whatever  purpose  the  plaintiffs  might  wish 
to  enjoy  the  light,  there  would  be  no  material  interference 
with  it."     This  view  of  the  law  seems  to  agree  with  that 
of  the  Courts  in  the  cases  of  The  National  ProHncial  Plate 
Glass  Insurance  Company  v.  The  Provincial  Assurance  Con- 
pa  mj  [1)  and  Moore  v.  Hall{m).     From  the  case  of  Lan- 
franchi  v.  Machcnzie  {n)  the  principle  may  be  deduced  that 
if  light  has  been  used  for  an  extraordinary  and  particular 
purpose  for  twenty  years,   and  the  person  interested  in 
obstructing  the  right  has  been  fully  aware  of  the  purpose 
for  which  the  light  was  used,  a  right  to  an  extraordinary 
amount  of  light  for  that  purpose  may,  possibly,  be  acquii-ed 
by  prescription ;  but  for  the  reasons  previously  explained, 
it  is  much  to  be  doubted  whether  this  decision  must  not 
now  be  considered  as  overruled  (o). 

Questions  as  to  the  extent  of  rights  to  light  which  have  II.  When 

,    1  1  p  1   acquired  by 

been  acquired  by  grant  have  been  ot  rare  occurrence,  and  grant. 
there  is  but  little  authority  on  the  subject ;  but  it  is  not 
very  easy  to  see  why  such  questions  should  not  be  as 

(0  L.  E.,  6  Ch.  D.  757 ;  46  («)  L.  E.,   4  Eq.  421  ;  36 

L.  J.,  Ch.  871.  L.  J.,  Ch.  518. 

(m)  L.  E.,  3  Q.  B.  D.  178 ;  (o)  See  ante,  p.  51. 
47  L.  J.,  Q.  B.  334. 
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Chap.  III.  frequent  as  tliose  wMch  relate  to  prescriptive  rights,  unless 
^^^^'  "•  the  reason  is  that  rights  to  light  are  less  frequently- 
acquired  hy  grant  than  by  prescription.  But,  nevertheless, 
such  questions  may  at  any  time  arise,  and  Mellish,  L.  J., 
expressed  an  opinion  that  the  nature  and  extent  of  a  right 
to  light  acquired  by  grant,  express  or  implied,  is  precisely 
the  same  as  if  the  right  were  acquired  by  prescription  ( p) . 
This  no  doubt  is  so,  but  to  ascertain  the  extent  of  the  right 
a  different  measure  must  necessarily  be  used  in  the  two 
cases.  The  extent  of  a  prescriptive  right  must  be  measured 
by  the  accustomed  enjoyment — that  is^the  right  is  to  have 
the  same  amount  of  light  which  has  been  in  the  habit  of 
entering  a  window  during  the  twenty  years'  prescriptive 
enjoyment,  regardless,  in  ordinary  cases,  of  the  use  to 
which  the  light  has  been  put ;  but  in  a  case  where  the  right 
has  been  acquired  by  grant — for  instance,  when  a  man  has 
sold  a  house,  reserving  the  adjoining  land  over  which  the 
light  passes  to  the  windows  of  the  house,  when  there  would 
be  an  implied  grant  of  right  to  light — it  is  obvious  that 
this  measure  cannot  be  used,  for  the  house  may  not  have 
been  built  for  twenty  years.  What  then  in  such  a  case  is 
the  measure  of  the  right  ?  Doubtless  it  is  the  amount  of 
light  that  entered  the  windows  at  the  time  the  grant  was 
made,  or  is  presumed  to  have  been  made — that  is,  in  the 
instance  given  above,  at  the  time  the  owner  of  the  house 
sold  it.  But  the  circumstances  under  which  the  grant  was 
made,  even  though  an  implied  grant,  must  be  taken  into 
consideration ;  for  instance,  an  implied  grant  by  a  railway 
company  of  a  house  on  surplus  land  would  be  subject  to 
their  right  to  obstruct  the  light  if  necessary  for  the  pur- 
poses of  the  railway  (q).  But,  as  in  the  case  of  rights 
acquired  by  prescription,  any  particular  use  to  which  the 
right  may  possibly  be  put,  or  for  which  the  buildings  are 

(p)  Kelk\.  Pearson,  L.  E.,  {q)  Myers  v.  Catterson,  L. 

6  Ch.  Ap.  p.  813.  E.,  43  Ch.  D.  470  ;  59  L.  J., 

Ch.  315. 
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adapted  from  situation  or  otherwise  whicli  would  require     Chap.  III. 
an  extraordinary  amount  of  light,  are  not  to  be  taken  into  ! '. . 


consideration  (/-)  unless,  perhaps,  there  is  something  in  the 
deed  of  grant  showing  that  that  particular  use  was  in  the 
contemplation  of  the  parties  when  the  grant  was  made,  and 
the  buildings  are  disposed  of  for  that  purpose. 

A  right  to  have  light  unobstructed  cannot  be  suddenly  Enlarging 
enlarged  by  ancient  windows  being  increased  in  size  or  by  increas1no-''tlie 
new  windows  being  opened,  for  no  man  can  by  any  act  of  number  of 
his  own  impose  a  new  burden  on  his  neighbour.     Such  an 
alteration  may  confer  an  increased  or  additional  right  after 
the  lapse  of  twenty  years,  but  this  is  in  reality  not  an 
increase  of  the  original,  but  an  acquisition  of  a  new  right  (s). 
The  opening  of  new  or  enlargement  of  ancient  windows  is, 
however,  no  wrongful  act  on  the  part  of  the  owner  of  a 
house,  and  it  does  not  in  any  way  affect  his  original  right 
to  light ;  but  the  servient  owner  may,  in  the  exercise  of  his 
ordinary  right  to  build  on  his  own  land,  erect  something 
to  block  up  the  new  windows  (f),  but  he  may  not,  while 
blocking  up  the  new  windows,  obstruct  the  ancient  lights. 

As  the  extent  of  a  right  to  light  is  not  to  be  measured  Altering  and 
by  the  use  to  which  the  light  has  been  put,  or  by  the  limit  ™nditiouM)f 
to   the    amount   of    light    admitted    through   an    ancient  windows, 
window,  in  consequence  of  the  substance  in  the  window 
being  thick  glass  or  thin,  or  otherwise,  and  as  the  substi- 
tution of  one  substance  in  the  window  for  another  cannot 
increase  the  burden  on  the  servient  tenement,  the  owner  of 
ancient  windows  may  alter  and  improve  their  condition  in 
any  way  he  pleases  in  order  to  make  them  admit  a  greater 

(r)    Corbeti  v.  Jonas,  L.  E.,  R.,  4  Eq.  421  ;  36  L.  J.,  Ch. 

(1892)    3  Ch.   137;  62  L.  J.,  518. 

Ch.  43.  (0    Cooper  v.    Huhbuch,   30 

(s)   Conner  V.  Hubbuck,    30  Beav.  160;  31  L.  J.,  Ch.  123. 

Beav.  160  ;  31  L.  J.,  Ch.  123.  Tapling  v.  Jones,  11  H.  L.  C. 

Martin  v.  Goble,  1  Camp.  320.  290  ;   34  L.  J.,  C.  P.  342. 
Lanfranchi  v.  Mackenzie,   L. 

G.  B  B 
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Chap.  III.  amount  of  light  througli  the  ancient  apertures,  and  he  will 
____!J1L__  be  entitled  to  the  light  so  acquired.  It  was  held  in  an  old 
case  at  Nitii  Priiis  that,  if  partial  light  only  has  been 
accustomed  to  enter  ancient  windows  by  reason  of  blinds 
sloping  upwards  in  front  of  the  windows,  the  measure  of 
the  right  to  light  is  the  quantity  of  light  which  has  been 
accustomed  to  enter  the  windows  when  so  blinded,  and 
that  on  removal  of  the  blinds  the  servient  owner  would  be 
justified  in  obstructing  the  additional  amount  of  light 
thereby  acquired  {u)  ;  but  the  more  modern  case  of  Turner  v. 
Spooner  (v)  has  established  a  different  rule.  In  that  case 
the  plaintiff  was  possessed  of  two  ancient  windows,  one  of 
which  had  always  been  painted  white  on  the  inside,  and 
was  protected  with  iron  bars,  and  both  the  windows  were 
made  with  heavy  frames  and  small  casements  in  leaden 
lattices,  and  they  only  opened  partially.  The  plaintiff,  to 
improve  his  windows,  removed  the  heavy  frames  and 
casements,  and  inserted  plate  glass  in  light  frames,  making 
the  '^dndows  to  open  wide.  The  defendants  thereupon 
erected  a  wooden  frame  in  their  yard  within  a  few  inches 
of  the  ancient  lights,  resembling  windows,  and  glazed  with 
opaque  dark-coloured  glass,  and  thereby  prevented  any 
more  light  than  had  been  customary  entering  the  windows. 
A  bill  was  filed  by  the  plaintiff  to  restrain  the  erection  of 
the  glazed  frame.  The  defendants  contended  that  they 
were  entitled  to  cut  down  the  amount  of  light  enjoyed 
through  the  altered  windows  to  the  amount  admitted 
through  the  old  casements  ;  but  the  Vice-Chancellor  would 
not  agree  to  that  proposition,  for,  said  he,  if  a  person 
possesses  ancient  lights,  and  without  altering  them  can 
acquire  an  increased  degree  of  light  and  air,  he  is  entitled 
to  such  acquirement,  without  giving  a  right  to  the  occupier 
of  the  servient  tenement  to  say  that  that  is  a  new  ease- 


(u)    Cotterell  v.   Grijfiths,  4  {v)   1   Dr.    &   Sm.   467  ;   30 

Esp.  69.    So  also  in  Martin  v.      L.  J.,  Ch.  801. 
Goble,  1  Camp.  320. 
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ment,  and  it  appeared  to  him  that  with  respect  to  the     Chap.  HI. 

alteration  of   the  wood    or   framework,  or   the    mode    of  L_! — 

glazing  or  the  thickness  of  the  bars,  as  distinguished  from 
the  aperture  itself,  it  was  competent  for  the  plaintiff  to 
make  any  such  alterations  without  its  being  said  that  he 
was  doing  that  which  might  result  in  the  acquisition  of  a 
new  easement. 

SUPPORT. 

But  few  remarks  are  required  .relative  to  the  extent  of 
the  natural  right  of  support,  which  has  been  explained  to 
be  the  right  to  which  landowners  are  by  law  entitled  that 
the  use  and  enjoyment  of  their  land  in  its  natural  condition 
shall  not  be  disturbed  by  the  removal  of  the  adjacent  and 
subjacent  means  of  support.  This  right  is  absolute  and 
unlimited,  and  if  the  means  of  support  are  removed, 
whereby  the  land  is  made  to  sink,  the  person  removing 
the  same  is  responsible  for  damage  caused ;  and  this  is  the  Natural  right 
case  even  though  the  removal  was  effected  with  the  utmost  nnii3tpri. 
care,  and  although  minerals  have  been  excavated  according 
to  the  custom  of  the  country  where  mines  are  situate. 
This  subject  was  fully  examined  and  discussed  in  the  case 
of  Humphi-m  v.  Brogden  (ic),  in  which,  in  addition  to  lay- 
ing down  the  above-mentioned  rule  of  law,  the  Court  said  : 
"We  likewise  think  that  the  rule  giving  the  right  of 
support  to  the  surface  upon  the  minerals  in  the  absence  of 
any  express  grant,  reservation  or  covenant,  must  be  laid 
down  generally,  without  reference  to  the  nature  of  the 
strata  or  the  difficulty  of  propping  up  the  surface,  or  the 
comparative  value  of  the  surface  and  the  minerals.  We 
are  not  aware  of  any  principle  upon  wliich  qualifications 
could  be  added  to  the  rule,  and  the  attempt  to  introduce 
them  would  lead  to  uncertainty  and  litigation."  .... 
"  Something  has  been  said  of  a  right  of  reasonable  support 

(w)  12  Q.  B.  739  ;  20  L.  J.,  Q.  B.  362  :  in  House  of  Lords, 
Q.  B.  10.  Roivhotham  v.  Wil-  8  H.  L.  C.  348  ;  30  L.  J.,  Q. 
son,  6  E.  &  B.  739  ;  25  L.  J.,      B.  49. 
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Chap.  III.  for  the  surface,  but  we  cannot  measure  out  degrees  to 
^^^^-  ^'  wliich  the  right  may  extend,  and  the  only  reasonable 
support  is  that  which  will  support  the  surface  from  sub- 
sidence and  keep  it  securely  at  its  ancient  and  natural 
level."  These  principles  being  established  as  law,  an  im- 
portant question  arises  in  cases  where  the  soil  is  of  such  a 
nature  that  it  is  impossible  to  excavate  any  of  the  minerals 
without  causing  a  subsidence  of  the  surface.  When  the 
soil  is  of  that  nature  and  the  surface  belongs  to  one  person 
and  the  subjacent  minerals  to  another— whose  interest  is 
to  be  sacrificed  ?  Is  the  mine-owner  to  forbear  excavating 
his  minerals,  or  must  the  surface-owner  submit  to  unavoid- 
able damage  ?  It  has  been  held  that  in  such  an  event  the 
mine-owner  must  refrain  from  excavating  any  of  his 
minerals,  and  that  he  is  not  in  any  case,  except  by  special 
agreement,  justified  in  causing  the  surface-owner  any 
damage  {x). 

Distance  to  The  natural  right  to  support  being  of  the  absolute  and 

ShtVxtends.  unqualified  nature  above  mentioned,  it  is  obvious  that  it 
may  be  a  very  important  question  to  what  extent  in  point 
of  distance  from  the  dominant  tenement  this  right  extends. 
If  the  subsoil  and  adjacent  soil  consist  of  rock  or  other 
firm  substance,  it  is  clear  that  it  will  be  safe  to  excavate  in 
the  adjoining  soil  almost  or  quite  up  to  the  boundary  of 
the  dominant  tenement ;  but  if  the  soil  consist  of  loose 
sand,  mud  or  other  unsound  material,  support  must  be 
needed  for  a  very  great  distance.  There  is  no  doubt  that 
as  the  natural  right  is  unlimited  in  other  respects,  so  it  is 
unlimited  in  point  of  distance,  and  that  it  may  extend  not 
merely  to  the  soil  of  the  adjoining  landowner,  but  to 
more  distant  estates  (//).     The  words  "  neighbouring  "  and 

{x)  Wakejield  v.  The  Duke  House  of  Lords,  L.  E.,  9  App. 

of  Buccleuch,    L.    E.,    4   Eq.  Cas.  286  ;  53  L.  J.,  Q.  B.  257. 
613;  36  L.  J.,  Ch.  763.      Bell  (y)   Mayor   of  Biriningham 

V.  Love,  L.  E.,   10  Q.  B.  D.  v.  Allen,  L.  E.,  6  Ch.  D.  284 ; 

558  ;  52  L.  J.,  Q.  B.  290 :  in  46  L.  J.,  Ch.  673. 
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"  adjacent  "  are  commonly  used  -^dth  reference  to  the  land     Chap.  Ill, 
subject  to  the  burden  of  support,  and  these  words  are  apt  —1 — ! — 


to  convey  a  mistaken  notion  that  the  servient  estate  must 
wholly  belong  to  one  person — namely,  the  owner  of  the  land 
adjoining  the  dominant  tenement ;  but  this,  it  is  conceived, 
is  not  so,  and  that  these  words  are  used  to  mean  any  land 
required  to  afford  support,  whatever  the  width  of  the  strip 
may  be.  It  may  be  that  the  land  of  an  adjoining  o-wTier 
is  only  a  narrow  strip  and  that  support  is  required  from 
subsoil  much  beyond  that.  It  would  be  very  unreasonable 
to  say  that  if  land  for  five  hundred  yards  belonged  to  one 
person  only  the  right  to  support  should  extend  to  that 
distance,  but  that  if  that  five  hundred  yards  should  be  cut 
up  into  building  plots  of  fifty  feet  each,  the  right  should 
then  become  limited  to  the  first  fifty.  The  natural  right 
to  support  must  be  in  this  respect  analogous  to  the  natural 
right  to  the  flow  of  water  of  a  stream,  which  is  not  limited 
to  a  right  against  the  adjoining  landowner  only  but 
extends  to  any  number  of  successive  owners  up  the  water- 
course, whose  acts  may  affect  the  enjoyment  of  the  domi- 
nant owner  lower  down. 

The   strict  legal  right   to   unlimited   support  may,   of  Natural  right 
course,  be  modified,  as  it  frequently  is,  by  Act  of  Parlia-  j^oditiedV 
ment   or   by  private    agreement  (z).      A   grant  of   land,  agreement. 
however,  with  a  reservation  of  the  subjacent  mines,  or 
with  a  reservation  of  the  mines  with  power  for  the  owner 
to  dig  and  get  the  minerals,  paying  for  all  damage  caused 
by  the  digging,  does  not  generally  deprive  the  surface 
owner   of   his   right   to    support,    but  whether    he   is   so 
deprived  or  not  depends  in  each  case  upon  the  terms  of 
the  grant  {a).     A  grant  of  upper  strata  of  coal  confers  on 

(z)  Smith  V.  Darby,  L.  E.,  359. 

7  Q.  B.  716  ;  42  L.  J.,  Q.  B.  (a)  Smart  v.  Morfoji,  5  E. 

140.    Eadon  v.  Jefcock,  L.  E.,  &  B.  30  ;   24  L.  J.,  Q.  B.  261. 

7  Exeh.  379  ;  42  L.  J.,  Exch.  Barn's  v.  Rydiiig,  5  M.  &  W. 

36.     Aspden  v.  Seddon,  L.  E.,  60  ;  8  L.  J.,  N.  S.,  Exch.  181. 

10  Ch.  Ap.  394 ;  44  L.  J.,  Ch.  Roberts  v.  Haines,  6  E.  &  B. 
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Chap.  III. 
Sect.  2. 


Limited  sup- 
port for 
buildinEfs. 


Obligation 
and  right  to 
repair  a  sup- 
porting 
building. 


the  grantee,  in  the  absence  of  any  provision  to  the  contrary 
in  the  grant,  a  right  to  support  sufficient  to  enable  him  to 
use  and  work  them.  The  degree  is  not  necessarily  the 
same  as  for  surface  land  (h). 

If  the  natural  right  to  support  for  land  is  limited  by 
Act  of  Parliament  or  otherwise,  and  the  owner  of  sub- 
jacent mines  is  entitled  to  excavate  and  cause  subsidence 
of  the  surface,  a  similarly  limited  right  to  support  can 
alone  be  acquired  by  prescription  for  houses  erected  on  the 
surface  (c). 

When  speaking  of  easements  generally,  it  was  pointed 
out  that  the  dominant  owner  has  a  right  to  enter  the  ser- 
vient tenement  for  the  purpose  of  doing  any  repairs  either 
to  that  tenement  or  to  the  subject  of  the  easement  therein 
that  may  be  required  for  the  maintenance  of  his  enjoyment. 
It  is  unnecessary  in  this  place  again  to  discuss  this  subject 
at  length ;  but  it  is  to  be  remarked  that  the  question  of 
the  right  lately  arose  with  reference  to  the  easement  of 
support  for  one  building  from  another.  The  question  in 
the  case  had  reference  to  a  party  wall,  and  it  was  argued 
that,  under  the  circumstances  of  the  case,  a  covenant  to 
repair  the  wall  by  the  grantor  of  the  lease  of  the  dominant 
tenement  must  be  implied :  the  decision  of  the  Court, 
however,  was  against  any  implication  of  such  a  covenant, 
and  it  was  said  that  it  might  be  open  to  doubt  whether 
the  support  of  the  plaintiff's  house  by  the  party  wall  was, 
strictly  speaking,  in  the  naturae  of  an  easement  or  not, 
but  assuming  that  the  right  of  support  in  that  case  was 
in  the  nature  of  an  easement  founded  on  implied  grant,  it 
was  well  established  that  there  is  no  obligation  to  repair 


643;  25  L.  J.,  Q.  B.  353  :  in 
Exchequer  Chamber,  7  E.  & 
B.  625  ;  27  L.  J.,  Exch.  49. 
Aspden  V.  Sedclun,  on  appeal, 
L.  E.,  1  Exch.  D.  496;  46 
L.  J.,  Exch.  353. 


{b)  Mundij  V.  The  Duke  of 
Rutland,  L.  E.,  23  Ch.  D.  89. 

(c)  Roivbotham  v.  Wilson,  6 
E.  &  B.  593;  25  L.  J.,  Q.  B. 
362. 
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on  the  part  of  the  servient  owner,  but  that  the  owner  of     Chap.  III. 
tlie  dominant  tenement  must  repair,  and  ] 
the  servient  tenement  for  that  purpose  {d). 


tlie  dominant  tenement  must  repair,  and  he  may  enter  on         '^^  ' 


WATER. 

The  natural  rights  which  riparian  proprietors  have  in  Limit  of 

the  water  of  natural  streams  are,  to  a  certain  extent,  con-  ^**"^^^  rights 

'  '  to  the  use 

flicting  in  their  character,  for  wliile  all  have  a  right  to  the  a-nd  to  the 

uninterrupted  flow  of  that  water,  all  have  a  right  to  use 

and  consume  it  as  it  flows  past  their  land,  and  the  result 

is  that  these  rights  are  limited  by  each  other ;  the  right 

to  the   uninterrupted  flow  of  water  is  not  a  right  that 

the  water  shall  be  absolutely  and  wholly  uninterrupted, 

but  that  the  water  shall  not  be  materially  diminished  in 

quantity  by  user  by  other  riparian  proprietors ;  and,  in' 

a  similar  manner,  the  right  of  the  latter  is  not  that  they 

may  use  the  whole  or  even  a  considerable  portion  of  the 

water,  but  only  that  they  may  make   a  reasonable  use 

of  it  on  their  riparian  land,  having  due  regard  to  the 

interests  of  other  persons  who  have  land  lower  down  the 

stream  {c) . 

The  right  to  use  the  water  of  streams  is  generally  said  Use  of  water, 
to  be  a  right  to  a  reasonable  use  of  the  water,  for  it  is 
impossible  to  lay  down  any  hard  line  to  define  the  extent 
of  this  right ;  but  the  very  use  of  this  word  "  reasonable  " 
has  given  rise  to  questions  as  to  what  kind  of  user  can 
be  so  described.  In  the  case  of  The  Medtcay  Navigation 
Company  v.  The  Earl  of  Romney  {/),  it  was  held  that 
the  abstraction  of  water  from  a  flowing  stream  to  supply 
a  gaol  or  lunatic  asylum  was  a  purpose  more  extensive 
than  any  to  which  a  riparian  owner  has  a  right  to  apply 

{d)    Colehech    v.    Girdlers'  212.      Wright   v.    Hoimrd,    1 

Company,  L.  E.,   1   Q.  B.  D.  Sim.  &  St.  190;   1   L.  J.,  Ch. 

234  ;  45  L.  J.,  Q.  B.  225.  94. 

(e)    Embrey    v.     Oiven,     6  (/)  9  C.  B.,  N.  S.  575  ;  30 

Exch.   353  ;    20  L.  J.,  Exch.  L.  J.,  C.  P.  236. 
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Chap.  in. 
Sect.  2. 


Extent  of 

riparian 

estate. 


tlie  water ;  and  in  the  case  of  The  Wilis  and  Berks  Canal 
Navigation  Company  v.  The  Swindon  Watencorks  Com- 
pany [(j),  James,  L.  J.,  in  giving  judgment,  said  that  the 
use  and  diversion  of  a  stream  to  supply  a  town  with  water 
is  not  a  purpose  for  which  a  riparian  proprietor  is  entitled 
to  take  the  water  from  its  natural  course. 

The  reasonableness  of  the  mode  of  using  water  may  he 
considered,  not  only  with  reference  to  the  purpose  of  the 
user,  as  the  supplying  a  gaol  or  lunatic  asylum  or  the 
watering  of  cattle,  but  also  with  regard  to  the  extent  of 
the  riparian  estate  to  be  supplied  ;  for  if  a  riparian  estate 
is  of  great  extent  and  stretches  far  away  from  the  river's 
banks,  are  riparian  rights  incident  to  the  whole  of  the 
estate,  simply  because  the  whole  of  the  land  belongs  to 
one  person,  who  happens  to  be  the  owner  of  a  portion  of 
the  river's  banks,  or  are  they  limited  to  a  part  of  the  land 
nearest  to  the  stream  ?  It  may  very  well  happen  that  a 
riparian  proprietor  owns  an  estate  of  10,0U(»  acres  which 
abuts  on  a  stream  for  lOO  feet  only.  Is  the  whole  of  that 
estate  clothed  with  riparian  rights  by  reason  of  this  trifling 
abutment  on  the  stream,  or  if  not,  for  what  distance  from 
the  stream  is  the  estate  so  clothed  ?  This  question  is 
likely  only  to  arise  with  reference  to  the  riparian  right  to 
take  water  for  use  and  consumption  on  the  riparian  land  ; 
for,  with  regard  to  the  other  riparian  rights,  the  extent  of 
the  riparian  estate  can,  it  is  apprehended,  be  a  matter  of  no 
importance ;  but,  to  answer  the  question,  it  would  seem 
that  riparian  rights  are  incident  to  the  whole  riparian 
estate,  of  whatever  size  it  may  be,  but  the  enjoyment  of 
the  rights  are  so  limited  that  other  rij)arian  proprietors 
may  not  be  subjected  to  injury  from  undue  use  of  the 
water.  In  the  case  of  Embrey  v.  Oicen  (h),  Parke,  B.,  when 
delivering  the  judgment  of  the  Court  of  Exchequer,  said  : 


{ff)  L.  E.,  9  Ch.  Ap.  451  ; 
43  L.  J.,  Ch.  393  :  in  House 
of  Lords,  L.  E.,  7  E.  &  I.  Ap. 


697;  45  L.  J.,  Ch.  638. 

(/i)  6  Exch.  p.  371  ;  20  L. 
J.,  Exch.  p.  217. 
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"  In  the  above-cited  case  of  JFood  v.  JFaud,  it  was  observed,     Chap.  III. 
that  in  Euo-land  it  is  not  clear  that  a  user  to  that  extent "  LI! — 


(that  is,  to  the  extent  allowed  in  America  aud  France) 
"  would  be  permitted  ;  nor  do  we  mean  to  lay  down  that 
it  would  in  every  case  be  deemed  a  lawful  enjoyment  of 
the  water  if  it  was  again  returned  into  the  river  with  no 
other  diminution   than    that   which    was   caused   by   the 
absorption  and  evaporation  attendant  on  the  irrigation  of 
the  lands  of  the  adjoining  proprietor.     This  must  depend 
upon  the  circumstances  of  each  case.     On  the  one  hand,  it 
could  not  be  permitted  that  the  owner  of  a  tract  of  many 
thousand  acres  of  porous  soil  abutting  on  one  part  of  the 
stream  could  be  permitted  to  irrigate  them  continually  by 
canals  and  drains,  and  to  cause  a  serious  diminution  of  the 
quantity  of  water,  though  there  was  no  other  loss  to  the 
natural  stream  than  that  arising  from  the  necessary  ab- 
sorption and  evaporation  of  the  water  employed  lor  that 
purpose ;  on  the  other  hand,  one's  common  sense  would  be 
shocked  by  supposing  that  a  riparian  owner  could  not  dip 
a  watering-pot  into  the  stream  in  order  to  water  his  garden, 
or  allow  his  family  or  his  cattle  to  drink  it.     It  is  entirely 
a  question  of  degree,  and  it  is  very  difficult,  indeed  impos- 
sible, to  define   precisely   the   limits  which  separate  the 
reasonable    and    permitted    use    of    the    stream    from   its 
wrongful  application  ;  but  there  is  often  no  difficulty  in 
deciding  whether  a  particular  case  falls  within  the  per- 
mitted limits  or  not." 

It  is  somewhat  remarkable  that  so  few  cases  have  been 
reported  with  reference  to  the  extent  of  riparian  estates, 
on  or  over  which  water  may  be  used,  for  it  is  impossible  to 
think  that  no  questions  have  arisen  on  this  point.  There 
is,  however,  a  reported  case  that  should  be  noticed  before 
leaving  the  subject,  as  it  bears  upon  the  point,  though 
there  will  be  occasion  again  to  refer  to  it  a  few  pages 
further  on.  That  case  is  The  Earl  of  Sandwich  v.  The  Great 
Northern  Railway  Company  (/),  in  which  Bacon,  V.-C,  held 
{i)  49  L.  J.,  Ch.  225. 
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Chap.  III.  that  the  company,  as  riparian  proprietors  of  a  stream,  were 
^^^^'  "•  entitled  to  take  water  to  supply  their  engines.  Now,  as 
the  engines  were  not  designed  to  work  only  close  to  the 
stream  but  on  any  part  of  the  railway,  the  whole  of  the 
Grreat  Northern  Railway  system  must  be  regarded  as  con- 
stituting the  riparian  estate  if  this  decision  was  right ;  for 
riparian  rights  only  entitle  the  proprietor  to  use  the  water 
for  the  benefit  of  and  in  connection  with  the  riparian 
estate,  and  the  engines  might  use  the  water  anywhere 
they  travelled.  It  is  questionable,  however,  if  this  decision 
would  have  been  given  if  it  had  been  regarded  as  esta- 
blishing such  a  principle  as  it  really  involved. 

Ordinary  Of  late  a  distinction  has  grown  up  with  reference  to  the 

orcHnary'^use.  natural  right  to  use  the  water  of  streams  between  ordinary 
and  extraordinary  use.  This  distinction  was  first  made  by 
Lord  Kingsdown.  In  the  case  of  Jliner  v.  Gihnour  (./), 
which  was  an  appeal  to  the  Privy  Council  from  Lower 
Canada,  Lord  Kingsdown,  who  said  that  in  this  particular 
there  was  no  material  distinction  between  the  French  law 
prevailing  in  Lower  Canada  and  the  English  law,  stated 
the  law  in  these  terms  :  "  By  the  general  law  applicable 
to  running  streams  every  riparian  proprietor  has  a  right  to 
what  may  be  called  the  ordinary  use  of  the  water  flowing 
past  his  land, — for  instance,  to  the  reasonable  use  of  the 
water  for  his  domestic  purposes  and  for  his  cattle, — and 
this  without  regard  to  the  effect  which  such  use  may  have 
in  case  of  a  deficiency  upon  proprietors  lower  down  the 
stream.  But  further,  he  has  a  right  to  the  use  of  it  for 
any  purpose,  or  what  may  be  deemed  the  extraordinary 
use  of  it,  provided  that  he  does  not  thereby  interfere  with 
the  rights  of  other  proprietors  either  above  or  below  him. 
Subject  to  this  condition  he  may  dam  up  the  stream  for 
the  purpose  of  a  mill,  or  divert  the  water  for  the  purpose 
of  ii-rigation.    But  he  has  no  right  to  interrupt  the  regular 

{j)  12Moore,P.  C.  p.  156. 
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flow  of  the  stream  if  lie  thereby  interferes  with  the  lawful  Chap.  III. 
use  of  the  water  by  other  proprietors  and  inflicts  upon  '  ^^  '  "' 
them  a  sensible  injury."  The  distinction  between  the 
ordinary  and  extraordinary  use  of  water  was  subsequently 
adopted  by  Brett,  M.  R.,  who  went  a  step  farther  than 
Lord  Kingsdown,  and  showed  that  a  user  that  would  be 
extraordinary  in  one  place  might  be  ordinary  in  another, 
owing  to  the  surrounding  circumstances  ;  and  also  that, 
owing  to  changes  in  the  locality,  or  otherwise,  a  user  that 
at  one  time  would  be  considered  extraordinary  would  at 
another  be  deemed  ordinary.  His  Lordship  said  (according 
to  the  report  in  the  Law  Jounifil)  :  "  The  question  has 
been  raised  whether,  assuming  the  defendants  to  be 
riparian  owners,  the  plaintiffs  are  entitled  to  recover.  It 
is  suggested  that  they  are  so  entitled,  even  though  the 
defendants  are  riparian  owners,  because  the  use  of  the 
water  of  this  river  for  manufacturing  purposes  is  an  extra- 
ordinary nse  of  the  water  within  the  definition  given  by 
Lord  Kingsdown  in  Miner  v.  Gil/nonr,  and  therefore  that 
it  does  not  signify  whether  the  use  of  the  water  was 
reasonable  or  not,  because  the  defendants  would  in  such  a 
case  be  bound  so  to  use  the  water  as  not  to  send  it  on  to 
another  riparian  proprietor  sensibly  diminished  in  either 
quantity  or  quality.  If  I  were  clear  that  the  use  of  the 
water  by  the  defendants  was  an  extraordinary  use  wdthin 
the  principle  laid  down  by  Lord  Kingsdown,  I  might  be 
able  to  deal  with  the  ease  on  that  footing ;  but  the 
argument  for  the  defendant  strikes  me  as  forcible,  and  I 
agree  that  it  is  impossible  to  negative  the  proposition  that 
a  use  which  may  at  one  time  have  been  extraordinary, 
may  by  changes  in  the  condition  of  things  become 
ordinary,  and  that  a  use  of  water  which  might  be  extra- 
ordinary in  an  agricultural  district  may  not  be  extra- 
ordinary in  a  manufacturing  district ;  and  I  am  not 
prepared  to  hold  that  in  such  a  district,  where  the  use 
of  water  for  the  purpose  of  drinking  or  of  irrigation  has 
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Chap.  ni.     become   obsolete,    the   use   of    water    for  manufacturing 
LI1__  purposes  may  not  be  an  ordinary  use  "  (/.). 


Natural  right        It  must  be  borne  in  mind  that  tbe  natural  right  to  take 
utility  and        Water  from  streams,  is  a  rigbt  only  to  take  it  for  purposes 

the  benetit  of    Qf    utility    and    for   purposes   beneficial   to    the   riiiarian 
the  riparian  "^  ^       -^         pit-  •      i     t    t     • 

estate.  estate  (/).      Avliat    extent    of    land  is  to  be   included   in 

tlie  term  rijiarian  estate  for  this  purpose  has  already  been 
considered  {»i),  so  that  it  is  needless  to  discuss  the  subject 
again  here.  Various  purj)oses  for  which  it  has  been  held 
that  a  riparian  proprietor  may  use  the  water  of  a  stream 
wdll  therefore  be  considered  next ;  and  first,  the  case  of  T//e 
Earl  of  Scnuhvich  v.  TJie  Great  NortJicrn  Ixailtcaij  Compatni  (>/) 
must  again  be  noticed,  as  that  case  not  only  touches  the 
question  how  far  a  riparian  estate  may  extend,  but  also 
the  question  what  the  nature  of  the  user  on  the  estate 
may  be  to  bring  it  within  the  limits  of  the  right.  Upon 
the  strength  of  their  title  as  riparian  proprietors  the 
Company  took  water  from  a  stream  to  supply  their  loco- 
motive engines  ;  and  a  lower  riparian  proprietor  disputed 
their  right  to  do  so  on  the  ground  that  a  riparian  pro- 
prietor is  ouly  entitled  to  take  w^ater  for  the  purposes  of 
the  riparian  estate,  and  that  the  user  could  not  be  regarded 
in  that  light.  Independeutly  of  the  question  which  is 
reported  to  have  been  raised  whether  the  user  was  on  the 
riparian  estate  at  all — as  it  was  the  nature  of  the  engines 
to  travel  great  distances,  which  involved  the  question 
whether  the  whole  railway  system  composed  the  riparian 
estate — there  is  the  natural  question  how  the  user  could  be 
regarded  as  beneficial  to  or  for  the  purposes  of  the  riparian 
estate.  "Without  doubt  it  was  beneficial  to  and  for  the 
purposes  of  the  company,  the  owners  of  the  estate,  but 

{li)    Ormerod  \.   Todmorden  {I)  Lord Norluryy.Kitchin, 

Joint  Stock  Mill  Company,  62  3  F.  &  F.  292. 

L.  J.,  Q.  B.  p.  450  ;  L.  Pv.,  1 1  (w)  Ante,  Chapter  I.  p.  376. 

Q.  B.  D.  p.  168.  («)  49  L.  J.,  Ch.  225. 
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it  to  irri- 


was  it  beneficial  to  the  estate  itself  ?  Locomotive  engines  Chap.  III. 
differ  from  fixed  machinery  in  a  mill  in  this  respect :  the  — '  ^  '  "' 
mill  is  a  part  of  the  land,  and  therefore  of  the  riparian 
estate ;  but  locomotive  engines  are  mere  movable  property, 
in  no  way  a  part  of  or  fixed  to  the  land  over  which  they 
run.  No  easement  or  natural  right  can  therefore  be  ap- 
purtenant to  them,  and  the  user  in  their  boilers  can  scarcely 
be  considered  a  user  for  the  benefit  or  purposes  of  the 
land.  Nevertheless,  Bacon,  Y.-C,  held  that  this  user  by 
the  company  was  justifiable  as  a  part  of  their  riparian 
rights,  and  unfortunately  the  case  was  not  taken  to  the 
Court  of  Appeal. 

Whether  a  riparian  owner  may  use  the  water  of  a  Riparian 
natural  stream  to  irrigate  his  land  depends  upon  the  gftekud 
quantity  of  water  he  requires  and  the  injury  he  inflicts 
upon  other  riparian  owners.  Probably  this  would  be  an 
"ordinary  use,"  according  to  the  opinion  of  Lord  Kings- 
down  in  Miner  v.  Gihnour  (o),  and  a  riparian  owner  would 
therefore  be  entitled  to  take  any  quantity  of  water  he 
requires,  regardless  of  other  riparian  owners  lower  down 
the  stream ;  but  this  does  not  agree  with  earlier  decisions 
on  the  subject.  In  Wood  v.  Waud  {p),  Pollock,  C.B., 
observed  that  in  England  it  is  not  very  clear  that  user  for 
this  purpose  would  be  permitted  to  the  same  extent  as  it 
is  allowed  in  France  and  America  ;  while  Cresswell,  J., 
in  Sampaon  v.  Hoddinott  (q),  said  that  irrigation  is  a 
riparian  right  to  be  exercised  subject  to  the  rights  of 
other  riparian  proprietors;  and  in  Einbreij  v.  Oivoi  (/•),  the 
Court  said  that  user  for  irrigation  would  not  in  every  case 
be  a  lawful  enjoyment  of  water,  even  if  the  water  were 
again  returned  to  the  river  after  being  diverted  on  to 
land  with  no  other  diminution  than  that  which  was 
caused    by   absorption.      Whether    irrigation    is    to    be 

(o)  Ante,  p.  378.  (y)   1  C.  B.,  N.  S.  p.  603. 

Ip)  3  Exch.  748;   18  L.  J.,  (/•)  6  Exch.  353;  20  L.  J., 

Exch.  305.  Exch.  212. 
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Chap.  III.     deemed  a  lawful  user  of  the  water  must,  it  was  explained, 
^^^^-  ~-       depend  upon  the  circumstances  of  each  case,  for,  on  the 
one  hand,  it  could  not  he  permitted  that  the  owner  of  a 
tract  of  many  thousand  acres  of  porous  soil  abutting  on 
one  part  of  a  stream  could  he  permitted  to  irrigate  them 
continually  by  canals  and  di'ains,  and  so  cause  a  serious 
diminution  of  the  quantity  of  water,  although  there  were 
no  other  loss  to  the  natural  stream  than  that  arising  from 
the  necessary  absorption   and   evaporation   of  the  water 
employed  for  the  purpose ;  but  that  on  the  other  hand, 
one's  common  sense  would  be  shocked  by  supposing  that 
a  riparian   owner  could  not   dip  a  watering-pot   into   a 
stream   in   order  to  water   his   garden.     It  is  thus,  the 
Com-t  added,  entirely  a  question  of  degree ;  but  there  is 
often  no  difficulty  in  deciding  whether  a  particular  case 
falls  within  the  pennitted  limits  or  not ;  and  in  the  case 
before  the  Court  the  judges  said  they  thought  that  as  the 
irrigation  took  place  not  continuously,  but  only  at  inter- 
mediate periods  when  the  river  was  full,  and  no  damage 
was  done  thereby  to  the  working  of  the  mill,  and  the 
diminution  of  water  was  not  perceptible  to  the  eye,  it  was 
such  a  reasonable  use  of  the  water  as  not  to  be  prohibited 
by  law. 

TJseof^ater  User  of  the  water  of  a  stream  for  manufacturing 
facturing  purposes  is  a  riparian  right  if  the  quantity  and  purity  of 
purposes'.  the  Water  is  not  altered  to  a  sensible  degree  to  the  pre- 
judice of  other  riparian  proprietors.  Duiing  the  argument 
of  Emhrei/  v.  Oicen,  Alderson,  B.,  mentioned  a  case  which 
had  been  tried  before  him,  in  which  it  appeared  that  water 
was  taken  from  a  river  to  w^ork  a  steam  engine,  that  there 
was  an  artificial  channel  from  the  river  to  a  reservoir  in 
the  yard  belonging  to  a  mill,  and  the  w^ater  was  there 
mixed  with  other  water  obtained  from  the  earth,  and  that 
the  whole  was  then  used  for  the  steam  engine,  and  all  that 
was  not  consumed  was  transferred  back  to  the  river.  The 
question  was  whether  that  mode  of  user  produced  action- 
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able  injury  to  some  other  mills  lower  down  the  stream.     Chap  III. 

The   learned   judge   said   he   left   it  to  the  jury  to   say  ^:il^"_ 

whether  the  same  quantity  of  water  continued  to  run 
to  the  river  as  if  none  of  the  water  had  entered  the 
premises  of  the  defendant,  telling  them  that  if  they 
were  of  that  opinion  they  should  find  a  verdict  for  the 
defendant  (.s). 

It  has  been  stated  as  a  general  principle  that  the  extent  Prescriptive 
of  prescriptive  rights  must  he  measured  and  determined  yert  part  of 
by  the  accustomed  user  ;  if,  therefore,  a  part  of  the  water  ^  stream. 
of  a  stream  has  been  for  so  long  a  time  diverted  to  a  mill 
that  the  mill-owner  has  acquu-ed  a  prescriptive  title  to 
divert   it,  his   right  is   limited   to   the    diversion   of   the 
quantity  of  water  which  he  has  been  accustomed  to  divert, 
and  he  cannot,  by  altering  his  machinery,  acquire  a  more 
extensive  right  (/). 

As  the  accustomed  user  is  the  proper  measure  of  a  pre-  Measure  of 
scriptive  right,  a  difficulty,  to  which  allusion  has  already  Jicrht  when 
been  made,  occurs  when  the  user  has  been  varying   in  ^*^^^.^'', 
extent.     A  right  to  pollute  water  may  be  acquired  by  mcreased, 
prescription,  but  if  from  the  increase  of  a  manufactory,  or 
a  town,  the  quantity  of  foul  matter  cast  into  a  stream  has 
gradually  increased,  a  question  arises  as  to  the  extent  of 
the  polluter's  right  assuming  that  the  user  has  been  such 
as  to  confer  any  right  upon  him  at  all ;  the  question  is 
whether  the  extent  of  the  user  at  its  first  commencement, 
or  the  extent  of  the  user  twenty  years  before  the  com- 
mencement of  any  action  or  suit  in  which  the  right  is 
brought  in  question,  is  the  measure  of  his  right,  for  it 
clearly  cannot  be  the  extent  of  the  user  at  any  more  recent 
period.     If  it  is  the  extent  of  the  user  at  its  j&rst  eom- 

(s)  Dakin  v.  Cornish,  men-  L.  J.,  Exch.  305. 

tioned     by    Alde7-son,    B.,    6  {t)   Bealey  v.  Shaw,  6  East, 

Exch.    3G0.     See    also    IVond  209.     Brown  v.  Best,  1  Wila. 

V.    IVaud,    3   Exch.   748;    18  X.  B.  174. 
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Chap.  III.     meneement,  the  right  in  many  cases  will  be  no  right  at  all, 

'  for  it   frequently  happens  that  the  pollution    at  first  is 

imperceptible ;  but  probably,  if  any  right  under  such  cir- 
cumstances can  be  acquired,  the  extent  of  the  user  twenty 
years  before  the  action  or  suit  would  be  taken  as  the 
measure  of  the  right,  though  it  is  difficult  to  see  how  the 
exact  extent  of  the  user  at  that  period  is  to  be  proved.  In 
the  case  of  Crossle//  iSf  Sons  [Limited)  v.  Light ou-Jcr  (k),  Lord 
Chelmsford,  L.C.,  decided  that,  a  prescrij^tive  right  having 
been  acquired  to  pour  foul  water  into  a  stream,  and  the  foul- 
ing having  been  increased  by  the  erection  of  new  factories  in 
the  place  of  those  to  which  the  right  was  attached,  "  the  user 
which  originated  the  right  must  also  be  its  measure,  and  it 
cannot  be  enlarged  to  the  prejudice  of  any  other  person." 
It  will,  however,  be  remembered,  that  in  the  case  of 
Gokhmid  v.  The  TiDibridr/e  WeJh  Improvement  Commis- 
sioners («'),  the  Master  of  the  Rolls  expressed  his  opinion 
that,  "  when  the  pollution  is  increasing,  and  gradually 
increasing  from  time  to  time,  by  the  additional  quantity 
of  sewage  poured  into  it,  the  persons  who  allow  the 
polluted  matter  to  flow  into  the  stream  are  not  at  liberty 
to  claim  nny  right  or  prescription"  ;  but  in  The  Attorney- 
General  V.  The  Acton  Local  Board  {/c),  which  was  a  similar 
case.  Fry,  J.,  treated  the  prescriptive  right  claimed  not  as 
a  right  belonging  to  the  inhabitants  of  Acton  as  a  class, 
but  as  an  individual  right  belonging  to  the  older  occupants 
of  houses  ;  so  that  any  occupant  whose  house  had  drained 
into  the  stream  for  twenty  years  would  have  a  right  to 
continue  to  drain  into  it,  but  the  right  would  not  extend 
to  occupants  of  more  recent  constructions ;  and  this,  indeed, 

(u)  L.  E.,  2   Cli.  Ap.  478;  (v)  L.  E.,    1    Eq.    161  ;    35 

36  L.  J.,  Ch.  584.    Mefropoli-  L.  J.,  Ch.  88 :  on  appeal,  L.  E., 

tan   Board  of    Works   v.    The  1  Ch.  Ap.  349  ;   35  L.  J.,  Ch. 

London  Sf  North  Western  Hail-  382. 

nay    Compnvy,  L.  E.,  17   Ch.  {ir)  L.  E.,  22   Ch.  D.  221  ; 

D."24b  ;  60  L.  J.,  Ch.  4U9.  52  L.  J.,  Ch.  108. 
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seems  to  be  tlie  more  reasonable  way  of  treating  a  question    Chap.  in. 
of  this  kind.     From  tliese  authorities  it  would  seem  that  !__!_ 


if  the  pollution  at  its  commencement,  or  twenty  years 
before  the  action,  was  defined  in  amount,  and  originated 
from  a  cause  certain,  as  a  factory  or  any  definite  number 
of  houses,  a  prescriptive  right  may  be  acquired,  and  the 
measure  of  the  right  will  be  the  extent  of  pollution  at  the 
commencement  of  the  user,  or  at  the  beginning  of  the 
twenty  years,  but  otherwise  it  is  doubtful  if  any  right  can 
be  gained. 

When  a  right  to  pollute  a  stream  has  been  acquired,  it  Pollution  by 
is  a  question  rather  of  fact  than  of  law  whether  the  right,  means?  ^^ 
in  ordinary  cases,  and  unless  the  contrary  can  be  shown, 
is  to  pollute  the  water  in  a  particular  manner,  or  to  a 
particular  extent  in  that  or  any  similar  manner.  In 
Baxendak  v.  McMiirraij  {,v)  the  question  was,  whether 
the  owner  of  a  paper  mill,  who  had  been  accustomed  to 
pollute  a  stream  by  pouring  in  refuse  liquor  after  making 
paper  from  rags,  was  entitled  to  pour  in  similar  filth  after 
making  paper  by  a  new  process  from  Esparto  grass.  Lord 
Cairns,  L.J.,  thought  the  question  was  rather  one  of  fact 
for  a  jury  than  one  of  law,  for  it  was.  What  was  the  right 
or  easement  of  the  defendant,  the  mill-owner  ?  Was  it 
a  right,  specific  and  defined,  to  pollute  the  stream  by 
discharging  the  dirty  water  in  which  rags  had  been 
washed,  or  was  it  a  right  to  discharge  into  the  river  the 
refuse  liquor  and  foul  washings  produced  by  the  manu- 
facture at  the  mills  of  paper  in  the  reasonable  and  proper 
course  of  such  manufacture,  using  the  materials  which  are 
proper  for  the  purpose,  but  not  increasing  as  against  the 
servient  tenement,  to  any  substantial  or  tangible  degree, 
the  amount  of  pollution  ?  It  was  the  opinion  of  the  Lord 
Justice,  that  upon  the  facts  before  the  Court  a  jury  would 
have  found  that  the  latter,  and  not  that  the  former  was 
the  right,  for  that  it  was  difiicult  to  suppose  the  existence 

{x)  L.  E.,  2  Ch.  Ap.  790. 
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Chap.  III. 
Sect.  2. 


Division  of  ri- 
parian estate. 


Separation 
of  riparian 
rights  from 
riparian  land. 


of  an  easement  founded  on  and  limited  to  the  washing 
of  rags.  In  Clnrlic  v.  The  Somerset aJi ire  Drainage  Com- 
viissioiiers  {>/),  on  the  other  hand,  it  was  held  that  a  pre- 
scriptive right  to  pour  filth  from  a  fellmonger's  factory 
into  a  stream  did  not  justify  the  pouring  in  of  filth  from 
the  same  factory  when  the  business  carried  on  was  the 
manufacture  of  leather  boards,  though  the  pollution  was 
decreased  by  the  change  of  business. 

An  important  question  relating  to  the  extent  of  riparian 
rights  is  the  effect  of  dividing,  by  sale  or  otherwise,  the 
riparian  estate,  for  it  is  manifest  that  if  an  estate  is  divided 
among  many  persons,  the  user  may  be  materially  increased, 
but  when  the  nature  of  riparian  rights  is  borne  in  mind, 
difficulty  is  not  likely  to  occur  in  deciding  any  question 
that  is  likely  to  arise.  Riparian  rights  are  rights  which  the 
law  gives  to  owners  of  land  abutting  on  a  natural  stream, 
for  the  beneficial  occupation  of  that  land  because  it  abuts 
on  the  stream ;  they  are  derived  from,  and  are  incident 
to,  the  possession  of  that  land  :  if,  therefore,  a  riparian 
owner  grants  away  a  part  of  his  land  which  does  not  abut 
on  the  stream,  the  character  of  riparian  land  is  as  to  that 
part  destroyed,  and  the  grantee  does  not  become  entitled 
to  riparian  rights  (z)  ;  but  if  he  divides  his  estate  in  such 
a  manner  that  a  part  of  the  stream's  bank  belongs  to  each 
part  of  the  estate,  each  part  will  retain  its  character  of 
riparian  land,  and  be  clothed  with  riparian  rights. 

Another  question  relates  to  the  power  of  a  riparian  pro- 
prietor to  assign  his  rights,  without  granting  any  part  of 
the  riparian  estate,  to  a  stranger.  This  is  a  matter  which 
has  already  been  discussed  when  an  endeavour  was  made 
to  show  that,  notwithstanding  some  eminent  opinions  to 
the  contrary,  the  riparian  proprietor  has  no  power  to  sepa- 
rate his  riparian  rights  from  his  estate  and  grant  them  to 
another  person  (a) . 


(y)  57  L.  J.,  M.  C.  96. 
(z)    Stochport      IVafertcorlcs 
Company  v.  Pof/er,  3  H.  &  C. 


300. 

(a)  Ante,  p.  12. 
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Chap.  in. 

Sect.  2. 


Considered  with  reference  to  their  extent  and  mode  of  Eights  of 

•    1  o  i;  '    Ui-  "^^7'  general 

user,  there  are  various  kinds  of  rights  ot  way  :  lor  a  rignt  or  Umited. 

of  way  may  be  general  in  its  character — that  is,  usahle  for 

all  purposes,  or  it  may  be  a  limited  right,  as  a  right  of 

way   for   carriages  but  not  for  carts,  or  for  horses  and 

not  for  carriages,  or  it  may  simply  be  a  footway.     So, 

also,  the  right  may  be  limited  as  to  time,  for  it  may  be 

a  right  to  use  the  way  only  when  certain  gates  are  open, 

or  between  particular  hours,  or  at  certain  times  of  the 

year  {b) ;  or  the  width  of  the  way  may  be  defined  as  that 

it  shall  be  three  feet  or  forty  feet  wide. 

If  a  right  of  way  has  been  granted  by  deed,  the  extent  Measure  of 
of  the  right  must  be  determined  by  the  words  of  the  deed,  ^^°anted  by  ^ 
though  surrounding  circumstances  may  be  taken  into  con-  ^e^*^- 


{b)  Jackson  v.  Stacey,  Holt, 
N.  P.  455.  Bninion  v.  Hall, 
1  Q.  B.  792;  10  L.  J.,  Q.  B. 
258.  Ardleij  v.  St.  Pancras 
Guardians,  39  L.  J.,  Ch.  871. 
Watts  V.  Kelson,  L.  E.,  6  Ch. 
Ap.,  note,  p.  169.  In  Mercer 
V.  Woodgate  (L.  E.,  5  Q.  B. 
26  ;  39  L.  J.,  M.  C.  21),  it 
was  held  that  a  landowner 
may  dedicate  a  way  to  the 
public,  subject  to  a  right  re- 
served of  ploughing  up  the 
soil,  and  temporarily  destroy- 
ing the  way  at  particular 
times ;  so  also  in  Arnold  v. 
Blaker  (L.  E.,  6  Q.  B.  433  ; 
40  L.  J.,  Q.  B.  185),  and  Ar- 
nold V.  Holbrook  (L.  E.,  8 
Q.  B.  96;  42L.  J.,  Q.  B.  80); 
and  doubtless  a  private  right 
of  way  may  be  granted  sub- 
ject to  the  same  right  of 
periodical  obstruction.   It  has 


also  been  held  that  a  canal 
company  may  dedicate  a  way 
along  its  towing-path,  subject 
to  its  own  statutory  right  of 
user.  In  that  case,  if  the 
user  by  the  public  should 
clash  with  the  user  of  the 
company,  the  public  must  give 
way  ( Grand  Junction  Canal 
Company  v.  Petty,  L.  E.,  21 
a  B.  D.  273;  57  L.  J.,  Q.  B. 
572).  In  an  old  case  {Tomlin 
V.  Fuller,  1  Mod.  27,  called 
Anonymous,  1  Vent.  48),  it 
was  held  that  a  right  of  way 
through  a  house  can  only  be 
used  at  reasonable  times,  and 
that  the  owner  of  the  house 
need  not  always  leave  his 
doors  open ;  also,  that  if  the 
doors  are  closed,  the  owner  of 
the  easement  must  request 
leave  to  pass. 
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Chap.  III. 
Sect.  2. 


Measure  of 
right  of  way 
acquired  by 
prescription. 


sideration  to  determine  tlio  intention  of  the  parties  (c), 
and  there  being  this  guide,  it  is  not  very  frequently 
that  disputes  arise  as  to  the  extent  of  ways  so  granted ; 
but  when  rights  of  way  have  been  acquii'ed  by  prescrip- 
tion, or  of  necessity,  questions  as  to  the  extent  of  the 
easements  are  not  uncommon. 

If  a  right  of  way  has  been  acquired  by  prescription,  its 
extent  must  be  measui-ed  and  determined  by  the  accus- 
tomed user ;  this,  however,  is  a  method  of  measm-ement 
not  by  any  means  certain,  and  questions  frequently 
arise  whether  the  accustomed  user  is  not  evidence  of  a 
general  right  for  all  pm-poses,  though  it  may  itself  from 
surrounding  circumstances  have  been  limited  to  particular 
purposes,  and  it  may  also  be  open  to  doubt  whether  a 
user  of  one  kind  is  not  evidence  of  a  right  also  for  a  more 
limited  purpose,  thus  whether  a  user  of  a  way  for  carriages 
is  not  evidence  of  a  right  of  way  for  horses,  and  whether 
a  right  of  way  for  horses  does  not  include  a  right  of  way 
for  foot  passengers.  These  matters  cannot  be  determined 
by  any  general  rules  of  law,  but  are  rather  questions  of 
fact  which  must,  whenever  disputed,  be  settled  by  a 
jury,  or  the  Court  to  which  the  determination  of  the  facts 
belongs.  There  are,  however,  a  few  cases  which  have 
been  argued  on  this  topic,  and  may  be  used  as  guides  for 
the  future.  In  CoicUiuj  v.  Higginson  {d),  it  appeared 
that  a  way  had  immemorially  been  used  for  agricultui^al 
purposes  in  connection  with  a  farm  ;  but  that  until 
shortly  before  the  action  no  coal  had  been  carried  over  the 
way.  The  question  was  whether  the  accustomed  user 
was  evidence  of  a  general  right  of  way,  including  a  right 


(c)  Cannonv.  Jlllars,~L.'R., 
8  Ch.  D.  415;  47  L.  J.,  Ch. 
597.  United  Land  Companij 
V.  Great  Eastern  liailiray 
Comjmny,  L.  E.,  10  Ch.  Ap. 
580;  44  L.  J.,  Oh.  G85.  Serf 
V.  Actnn   Local  Board,  L.  E., 


31  Ch.  D.  679;  55  L.  J.,  Ch. 
569.  Couse7is  v.  Rose,  L.  E., 
12  Eq.  366. 

(fZ)  4M.  &W.  245;  7  L.  J., 
N.  S.,  Exch.  265.  Lradburn 
V.  Morris,  L.  E.,  3  Ch.  D. 
812. 
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to  cany  coal  from  recently  opened  mines  under  the  defen-    Chap.  HI. 

dant's  land.     Lord  Abiuger,  C.  B.,  in  giving  judgment,       '  ^^  '    ' 

said  :  "  I  should  certainly  say  that  it  is  not  a  necessary 

inference  of  law  that  a  way  for  agricultui"al  purposes  is 

a  way  for  all  purposes  :  but  that  it  is  a  cj^uestion  to  be 

determined  upon  the  various    facts  established    in  each 

case.     If  a  way  has  been  used  for  several  purposes  there 

may  be  a  ground  for  inferring  that  there  is  a  right  of  way 

for  all  purposes  ;  but  if  the  evidence  shows  a  user  for  one 

purpose,  or  for  particular  purposes  only,  an  inference  of  a 

general  right  would  hardly  be  presumed."     Parke,  B.,  in 

the  same  case,  said  that  user  for  all  the  purposes  for  which 

the  way  was  w-anted  during  the  prescriptive  period  would 

be  evidence  to  go  to  the  jury  of  a  general  right ;  and  if 

the  user  of  a  way  is  confined  to  one  purpose,  doubtless 

a  jury  would  not  extend  it ;  but  if  a  way  is  used  for  a 

variety  of  purposes,  a  jury  would  be  warranted  in  finding 

that  the  right  extended  to  all  purposes  {e) .     In  Ballard  v. 

Bi/son  {/),  the  defendant  in  replevin  avowed   taking  a 

heifer  damage  feasant,  and  the  plaintiff  pleaded  a  right  of 

way  for  cattle  to  a  certain  building.     It  appeared  that  the 

building  had  formerly  been  a  barn,  but  had  been  converted 

into  a  stable,  and  that  the  last  preceding  occupier,  who 

w^as  a  pork-butcher,  had  used  it  for  slaughtering  pigs, 

and  that  the  then  occupier,  who  was  a  butcher,  used  it  as 

a  slaughter-house  for  oxen.     The  way  was  so  narrow  that, 

when  a  cart  was  driven  through  it,  foot  passengers  were 

compelled  to  retreat  into  the  houses  on  either  side,  and 

they  w^ould  have  been  exposed  to  considerable  danger  if 

they  had  met  horned  cattle  in  the  passage.    The  preceding 

occupier  had  been  accustomed  to  drive  hogs  over  the  way, 

(e)  See  also  The  Wimbledon  Exch.  245.    Jackson  v.  Stacey, 

and  Putney  Commons   Conser-  Holt,  N.  P.  455.      Chichester 

vators  V.  Dixon,  L.  E.,  1   Ch.  v.  Lethhridge,  AVilles,  71. 
D.  362 ;   45  L.  J.,  Ch.   353.  (/)  I  Taunt.  279. 

Dare  v.  Heathcote,  25  L.  J,, 
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Chap.  III.     and  the  occupier  at  tlie  time  of  the  action  had  been  used 

Sect  2  . 
'. ! to  drive  a  cart,  the  only  vehicle  he  possessed,  drawn  by 

a  horse  or  ox,  and  had  then  recently  begun  to  drive  fat 
oxen  for  slaughter.  The  defendant  admitted  that  there 
was  sufficient  evidence  of  a  right  of  way  for  all  manner  of 
carriages,  and  it  was  therefore  contended  for  the  plaintiff 
that  there  was  a  right  of  way  for  all  manner  of  cattle. 
Mansfield,  C.J.,  said,  that  though  in  certain  cases  a 
general  way  for  carriages  may  be  good  evidence  from 
which  a  jury  might  infer  a  right  of  way  for  cattle,  yet 
it  is  only  evidence,  and  they  must  compare  the  reasons 
they  have  for  forming  an  opinion  on  either  side ;  and  he 
mentioned,  as  examples,  several  cases  in  which  it  would  be 
reasonable  only  to  presume  a  grant  of  a  right  of  way  for 
carriages.  The  Chief  Justice  added,  that  he  could  find 
no  case  in  which  it  had  been  decided  that  a  can-iage  way 
necessarily  implied  a  drift  way,  though  it  appeared  some- 
times to  be  taken  for  granted ;  and  Heath,  J.,  stated  that 
a  carriage  way  would  include  a  horse  way,  but  not  a  drift 
way.  Lawrence,  J.,  said  :  "A  grant  of  carriage  way  had 
not  always  been  taken  to  include  a  drift  way.  .  .  .  The 
use  proved  here  is  of  a  carriage  way ;  the  grant  is  not 
shown,  and  the  extent  of  it  can  only  be  known  by  the  use. 
If  the  use  had  been  confined  to  a  carriage  way,  I  should 
have  had  no  difficulty  whatever  in  saying  that  it  afforded 
no  evidence  of  a  way  for  horned  cattle,  for  till  they  were 
driven  there  no  opposition  could  be  made,  nor  the  limita- 
tion of  the  right  shown ;  but  pigs  have  been  driven  that 
way,  and  stress  is  laid  upon  this  circumstance.  That  may 
be  good  evidence  of  a  right  to  drive  pigs  that  way ;  but 
the  user  of  the  way  for  pigs  is  not  proof  of  a  right  of  way 
for  oxen.  The  grantor  might  well  consider  what  animals 
it  was  proper  to  admit  and  what  not.  There  is  no  danger 
from  pigs,  and  carriages  have  always  some  one  to  conduct 
them.  Cattle  may  do  harm,  and  passengers  cannot  always 
get  out  of  their  way ;  but  if  the  cattle  are  driven  forward,. 
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serious   injury  may  be  done.     The  nature  of  the  place,     Chap.  III. 

therefore,   may  probably  have  suggested  a  limitation  of  . 

the  grant." 

A  right  of  way  of   necessity  is  co-extensive  with  the  Eights  of  way 
necessity,  both  as  to  the  mode  in  which  the  way  may  be  co-extensive 

used  and  as  to  the  duration  of  the  right,  for,  as  will  be  with  the 

HGCGSsitv 

shewn  hereafter,  a  right  of  way  of  necessity  is  extinguished 
when  the  necessity  ceases  {(j) .  If  therefore  premises  be 
demised  to  a  tenant  for  a  particular  purpose,  and  he  has 
no  means  of  access  to  them  other  than  by  crossing  his 
landlord's  ground,  he  becomes  entitled  to  a  way  of  neces- 
sity over  that  ground,  and  the  way  must  be  suitable  for 
the  business  to  be  carried  on  by  the  tenant  {//) . 

The  principle  that  a  right  of  way  of  necessity  must  be  Aheration  of 
suitable  for  the  due  use  and  enjoyment  of  the  dominant  tenement-— 
tenement  gives  rise  to  the  question,  whether  the  extent  increase  of 
and  mode  of  user  of  the  right  is  limited  by  the  necessity 
existing  at  the  time  when  the  right  must  be  presumed  to 
have  been  granted — that  is,  when  the  unity  of  ownership 
of  the  dominant  and  servient  tenements  was  severed, — or 
whether  the  grant  must  be  presumed  to  have  been  a  grant 
of  right  for  all  purposes,  whatever  the  condition  of  the 
dominant  tenement  might  subsequently  become — that  is, 
whether  the  mode  of  user  may  be  varied  and  increased 
from  time  to  time  if  the  condition  of  the  dominant  tene- 
ment is  changed.  The  only  case  in  which  this  question 
has  arisen  is  The  Corporafio))  of  London  v.  Biggs  (/). 
The  owner  of  certain  land  sold  part  to  the  Corporation, 
retaining  two  acres  which  were  landlocked  and  used  for 
agricultui'al  purposes.  On  his  subsequently  proposing  to 
build  a  house  of  public  entertainment  on  the  two  acres, 
the  Corporation  contended  that  he  was  not  entitled   to 

(g)    Holmes    v.    Goring,    2  (A)     Gayford     v.     Moffatt, 

Bing.  76 ;  2  L.  J.,  C.  P.  134.  L.  E.,  4  Ch.  Ap.  133. 

Osborne   v.  Wise,  7   C.   &  P.  (0  L.   E.,   13   Ch.  D.  798; 

761.  49  L.  J.,  Ch.  297. 
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Chap.  III.  use  the  way  for  convoying  building  materials  to  erect  the 
^^^^'  ~'  house,  and  that  he  could  not  be  entitled  to  use  the  way 
for  approach  to  the  house  when  built,  and  that  the  extent 
of  his  right  of  way  was  to  be  measured  by  the  necessity 
which  existed  when  the  right  came  into  existence.  Jcssel, 
M.E.,  expressed  considerable  doubt  and  great  reluctance 
in  deciding  the  case,  as  there  was  no  authority  to  guide 
him,  but  consoled  himself  with  the  view  tliat  the  case 
would  be  taken  to  the  Court  of  Appeal ;  but  it  did  not 
go  beyond  his  own  Court.  On  principle,  he  decided  that 
the  right  must  be  measured  by  the  necessity  existing  when 
the  right  came  into  being,  and  that  it  did  not  extend  to 
the  altered  condition  of  the  property.  Owing  to  the  hesi- 
tation of  the  learned  judge,  and  the  wish  he  expressed  that 
the  case  might  be  taken  to  the  Court  of  Appeal,  it  is  not 
impossible  that  the  decision  may  be  considered  hereafter 
as  one  of  doubtful  authority ;  and  it  is  thought  that, 
though  the  decision  was  right  in  the  particular  case  then 
before  the  Court,  the  true  principle  is,  that  the  extent  of 
the  right  must  in  each  case  depend  on  the  surrounding 
circumstances,  from  which  the  intention  of  the  parties  at 
the  time  the  right  was  created  must  be  presumed  or 
inferred,  and  that  all  cases  are  not  to  be  decided  the  same 
way.  It  is  easy  to  conceive  many  cases  in  which  it  would 
be  manifestly  unjust  to  limit  the  right  in  the  way  the  right 
was  limited  in  The  Corporation  of  London  v.  Bir/gs.  In 
that  case  the  surrounding  land  was  granted  to  the  Cor- 
poration, that  it  might  be  kept  open  as  a  part  of  Epping 
Forest  for  the  recreation  of  the  public ;  and  it  was 
obviously  inconsistent  with  that  purpose  that  the  two 
acres  in  the  centre  should  be  covered  with  houses,  which, 
if  built,  must  have  spoilt  the  scenery,  and  destroyed,  or  at 
least  in  part  defeated,  the  very  purpose  for  which  the  sur- 
rounding land  was  purchased.  It  is  true  that  the  intention 
of  the  owner  was  then  only  to  build  one  house ;  but  if  the 
grant  was  to  be  regarded  as  including  a  right  of  way  to 
one  house  if  built,  it  could  not  be  limited  to  that,  and  must 
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have  been  construed  as  extending  to  any  number  of  houses    Chap.  HI. 

that  the  vendor  could  -put  on  his  piece  of  ground.     And  — '. '— — 

again,  if  so  construed,  if  an  owner  of  dwelling-houses  in 
a  town  should  have  a  way  of  necessity  to  them,  it  could 
not  be  said  that  the  right  is  to  be  limited  by  their  user  as 
dwelling-houses,  and  that  they  must  not  be  converted  into 
a  factory — and  yet  such  alteration  might  involve  a  greatly 
enlarged  and  totally  different  user  of  the  easement. 

A  further  question  arose  in  The  Corporation  of  London 
V.  Biggs — namely,  whether  there  would  be  any  difference 
between  the  cases  of  the  landlocked  land  and  the  sur- 
rounding land  being  sold.  In  the  former  case  the  way 
of  necessity  would  arise  by  implied  grant  by  the  grantor 
of  the  land,  and  in  the  latter  case  by  implied  reservation 
to  him  of  the  easement,  or,  to  speak  more  correctly,  by 
an  implied  grant  by  the  grantee  of  the  servient  tenement 
in  favour  of  the  grantor  of  the  land.  If  there  would  be 
any  difference,  it  would  arise  out  of  the  principles  that 
the  grantor  of  the  landlocked  land  must  be  presumed  to 
grant  to  his  purchaser  a  right  of  way  by  which  the  land 
granted  might  be  fully  enjoyed  to  the  utmost  extent,  in 
whatever  way  it  could  be  used,  but  that  if  a  right  must 
be  presumed  in  favour  of  the  grantor  of  the  land,  it  must  be 
presumed  to  be  in  the  most  limited  form  possible  consist- 
ently with  the  land  being  used  for  the  purposes  for  which 
it  was  then  used,  so  that  there  might  be  as  little  conflict  as 
possible  with  the  principle  that  a  man  cannot  derogate 
from  his  own  grant.  The  Master  of  the  Eolls  thought 
that  there  was  no  difference  as  to  the  measure  of  the 
right  in  the  two  cases,  but  he  did  not  speak  very 
confidently. 

Under  ordinary  circumstances  the  owner  of  a  private  Alteration  of 
right  of  way  is  entitled  to  enter  the  way  at  one  and  the  J^q^^  wty!''°^'' 
same  place  only,  and  not  at  any  other ;  for  instance,  if  a 
way  to  a  field  runs  by  the  side  of  the  field,  the  dominant 
owner  is  not  entitled  to  alter  the  position  of  the  gatg 
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Chap.  III.  tbrougli  wliicli  lie  has  been  accustomed  to  pass  from  the 
field  to  the  way,  and  to  make  a  new  passage  at  a  fresh 
place.  This  is  not,  however,  the  rule  in  cases  of  public 
ways,  and  the  distinction  was  pointed  out  by  Chambre,  J., 
in  the  case  of  Woochjcr  v.  Haddcn  {/},  when  he  said  :  "  A 
public  road  differs  from  a  private  road  in  this  :  you  may 
make  an  opening  in  your  fence  and  go  into  it  at  any  part 
of  the  length  of  the  public  road,  or  at  the  end ;  but  in  a 
private  road  you  must  go  in  at  the  usual  and  accustomed 
part."  The  reason  for  this  rule  seems  to  be  that  a  private 
right  of  way  must  have  its  origin  in  a  grant ;  and  though 
a  grantor  may  not  object  to  a  person  entering  his  land 
from  the  way  at  one  particular  spot — for  that  may  not 
cause  him  any  inconvenience — it  may  be  very  much 
against  his  inclination,  and  it  may  be  detrimental  to  his 
property,  that  he  should  enter  it  at  any  other  place.  If 
a  grant  of  the  way  has  to  be  presumed,  as  in  cases  of 
prescriptive  claims,  it  cannot  be  presumed  that  the  grantor 
gave  a  right  of  access  to  the  way  at  any  other  than  the 
accustomed  place  of  entry ;  but  if,  on  the  other  hand, 
the  right  of  way  has  originated  in  an  actual  grant,  and  the 
grant  can  be  produced,  the  right  must  be  determined  by 
the  words  of  the  deed,  and  it  will  not  be  presumed  that  the 
grantor  intended  it  to  be  at  the  option  of  his  grantee  to 
enter  the  way  at  any  other  place  than  he  himself  specified 
in  the  deed,  and  if  the  deed  is  silent  as  to  the  place  of 
entry,  surrounding  circumstances  must  be  taken  into 
consideration  to  throw  light  on  the  intention  of  the  parties. 
Dedication  of  a  way  to  the  public  is  very  different  from  a 
grant  of  a  private  way,  for  a  right  of  way  so  given  is  not 
appurtenant  to  land,  and  the  public  has  a  right  to  walk  in 
every  part  of  the  way,  and  over  it  to  any  place  to  which  it 
leads ;  the  right  does  not  moreover  originate  in  a  grant ; 
if,  therefore,  an  owner  of  a  field  abutting  on  a  public 

( /)  5  Taunt,  p.  132.     £er-      Navigation    Company,  L.  E., 
richje  v.  Ward,  2  F.  &  F.  208.       7  Q.  B.  166  ;  41   L.  J.,  Q.  B. 

Marshall  Y.   Ullesicater  Steam      41. 
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way  chooses  to  open  a  new  gate,  he  has  a  perfect  right  to    Chap.  HI. 

do  so,  and  being  one  of  the  public,  to  walk  to  and  from  — [ LI1_ 

that  gate  or  point  in  the  highway  to  or  from  any  other 
spot  on  the  road. 

By  deed  the  grantor  of  a  private  way  may  give  to  the 
grantee  a  right  not  only  to  enter  the  way  at  the  accustomed 
place,  but  also  at  any  other  spot  if  it  suits  his  purpose,  and 
this  may  be  done  by  express  provision  in  the  deed,  or  by 
implication.  Thus  in  the  case  of  T/w  South  Metropolitan 
Cemctcnj  Company  v.  Eden  (k)  it  was  said,  though  it  was 
not  necessary  to  determine  the  point  for  the  purpose  of 
the  case,  that  under  a  grant  of  a  way  to  certain  lands  or 
any  part  thereof,  the  grantee  was  entitled  to  block  up 
the  existing  gates  and  open  others  at  any  fresh  place  in 
the  border  of  the  land.  But,  on  the  other  hand,  a  grant 
of  a  field,  together  with  all  uriys  to  the  field,  or  any  part 
or  parts  thereof  belonging  or  in  anywise  appertaining 
or  usually  held,  occupied,  or  enjoyed  therewith,  does  not 
authorize  the  grantee  to  stop  up  an  existing  gate  leading 
from  the  field  to  the  way  and  open  another  at  a  fresh 
place  (/). 

A  right  of  way  appurtenant  to  a  dominant  tenement  Rights  of  way 

T  Ticil  p  "i  ptobe  used 

can  be  used  only  tor  the  purposes  oi  passing  to  or  from  ^^ij  j^  ^^^^ 
that  tenement.     It  cannot  be  used  even  by  the  dominant  section  with 

.,.■■.,„  the  dominant 

owner  for  any  purpose  unconnected  with  enjoyment  oi  tenement. 
the  dominant  tenement,  neither  can  it  be  assigned  by  him 
to  a  stranger,  and  so  be  made  a  right  in  gross,  nor  can  he 
license  a  stranger  to  use  the  way  when  he  is  not  coming 
to  or  from  the  dominant  tenement.  These  principles  were 
determined  in  the  case  of  Achroyd  v.  Smith  {m),  which  AcJcroi/dv. 

Smith. 

(A)   16  C.  B.  42.  isler  (33  L.  J.,  C.  P.  185  ;   16 

{l)  Hejining    v.   Burnet,    8  C.  B.,  N.  S.  81),  Erie,  C.J., 

Exch.   187;    22  L.  J.,  Exch.  said,  "  This  right  of  way  was 

79.  appurtenant  to  the  land  de- 

(m)   10  C.  B.  164  ;   19  L.  J.,  mised  by  the  Whoelers  to  the 

C.  P.  315.     In  Skull  v.  Glen-  defendants.      Tho  defendants 
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Chap.  III.     is  the  leading  case  on  this  subject.     The  action  was  for 
^^^^'  ^'       trespass,  and  for  the  defence  a  right  of  way  to  certain 
land  of  the  defendants  was  set  up,  the  plea  alleging  that 
the    defendants   having    occasion  for   their   oicn  purposes 
to  use  the  way,  passed  over  the  place  where  the  right 
existed, /or  the  purposes  of  them,  the  defendants.     To  this 
plea  there  was  a   special   demurrer   assigning   for  cause 
(among  other  things)  that  the  defendants  had  not  alleged 
that  the  alleged  trespasses  were  committed  in  passing  and 
repassing  to  and  from   the  ahove-mentioned  land — that 
is,  to  and  from  the  dominant  tenement,  but  in  passing 
and  repassing  for  the  purposes  of  the  defendants  gener- 
ally, thereby  claiming  a  more  extensive  right  than  that 
to  which  they  were  entitled.     The  material  parts  of  the 
judgment  of  the  Court  of  Common  Pleas  were  as  follows  : 
"  In  support  of  the  demurrer  it  was  contended,  first,  that 
the  road  granted  was  only  for  purposes  connected  with  the 
occupation  of  the  land  conveyed,  and  therefore  was  not 
sufficient  to  support  the  justification  pleaded;  and,  secondly, 
that  if  the  grant  was  more  ample  and  gave  to  the  grantee 
a  right  of  using  the  road  for  all  pui^DOses,  although  they 
might  not  be  in  any  way  connected  with  the  enjoyment  of 
the  land,  it  would  not  pass  to  an  assignee  of  the  land;  and 
therefore  the  defendants  could  not  claim  it  under  a  con- 
veyance of  the  land  with  the  appurtenances.    On  the  other 
hand,  it  was  contended  that  the  right  created  by  deed 
might  be  assigned  by  deed,  together  with  the  land,  and 
was  large  enough  to  maintain  the  justification  pleaded. 
Upon  consideration  we  have  come  to  the  conclusion  that 
the  plaintiif  is  entitled  to  our  judgment  on  the  demuiTcr. 
If  the  right  confen-ed  by  the  deed  set  out  was  only  to  use 
the  road  in  question  for  pm'poses  connected  with  the  occu- 
pation of  the  land  conveyed,  it  does  not  justify  the  acts 

are  therefore  bound  to  make      their  holding  of  these  demised 
use  of  this  way  for  purposes      premises." 
exclusively    connected    with 
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confessed  by  the  plea ;  but  if  the  grant  was  more  ample    Chap.  HI. 

and  extended  to  using  the  road  for  purposes  unconnected  '.^' — 

with  the  enjoyment  of  the  land  (and  this,  we  think,  was 
the  true  construction  of  it),  it  becomes  necessary  to  decide 
whether  the  assignee  of  the  land  and  appurtenances  would 
be  entitled  to  it.  In  the  case  of  Kcppel  v.  Bailey  (n)  the 
subject  of  covenants  running  with  the  land  was  fully 
considered  by  Lord  Chancellor  Brougham,  and  the  lead- 
ing cases  on  the  subject  are  collected  in  his  judgment. 
He  there  says  (p.  537)  :  *  The  covenant  (that  is,  such  as 
will  run  with  the  land)  must  be  of  such  a  nature  as  to 
inhere  in  the  land,''  to  use  the  language  of  some  cases,  or 
'  it  must  concern  the  demised  premises,  and  the  mode  of 
occupying  them,'  as  is  laid  down  in  others ;  '  it  must  be 
quodammodo  annexed  and  appurtenant  to  them,'  as  one 
authority  has  it,  or  as  another  saj's,  '  it  must  both  concern 
the  thing  demised  and  tend  to  support  it,  and  support  the 
reversioner's  estate.'  Now  the  privilege  or  right  iu  ques- 
tion does  not  inhere  in  the  land,  does  not  concern  the 
premises  conveyed,  or  the  mode  of  occupying  them. 
A  covenant,  therefore,  that  such  a  right  should  be  enjoyed 
would  not  run  with  the  land.  Upon  the  same  principle  it 
appears  to  us  that  such  a  right  unconnected  with  the 
enjoyment  or  occupation  of  land  cannot  be  annexed  as  an 
incident  to  it,  nor  can  a  way  appendant  to  a  house  or  land 
be  granted  away  or  made  in  gross ;  for  no  one  can  have 
such  a  way  but  he  who  has  the  land  to  which  it  is  appen- 
dant {Bro.  Ahr.  tit.  '  Graunt,' pi.  130).  'If  a  way  is 
granted  in  gross,  it  is  personal  only  and  cannot  be 
assigned.'  .  .  .  '  So  common  in  gross  sans  nomhre,  may 
be  granted,  but  cannot  be  granted  over,'  per  Chief  Justice 
Treby  in  Wceklif  v.  Wildnian.  It  is  not  in  the  power  of 
the  vendor  to  create  any  rights  not  connected  with  the  use 
or  enjoyment  of  the  land  and  annex  them  to  it,  nor  can 
the  owner  of  land  render  it  subject  to  a  new  species  of 

(n)  2  Myl.  &  K.  517. 
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Chap.  III.     burden   so   as  to   bind   it  in  the  hands  of  an  assignee. 

'J1L-.  '  Incidents  of  a  novel  kind  cannot  be  devised  and  attached 

to  property  at  the  fancy  or  caprice  of  any  owner,'  per 
Lord  Brougham  in  Kcppel  v.  Bailey,  This  principle  is 
sufficient  to  dispose  of  the  present  case.  It  would  be  a 
novel  incident  attached  to  land  that  the  owner  and  occu- 
j)ier  should,  for  purposes  wholly  unconnected  with  that 
land,  and  merely  because  he  is  the  owner  and  occupier, 
have  a  right  of  road  over  other  land  ;  and  it  seems  to  us 
that  a  grant  of  such  a  privilege  or  easement  can  no  more 
be  annexed  so  as  to  pass  with  the  land  than  a  covenant 
for  any  collateral  matter.  The  defendants,  therefore,  as 
assignees,  cannot  avail  themselves  of  the  grant  to  John 
Smith,  and  our  judgment  must  be  for  the  plaintiff." 

As,  then,  a  right  of  way  appurtenant  to  a  tenement  can 
only  be  used  in  connection  with  that  tenement,  and  cannot 
be  made  a  right  in  gross  by  assignment,  it  follows  that 
the  occupier  of  the  tenement,  and  his  licensees  who  desire 
to  pass  to  or  from  that  tenement,  can  alone  use  the  way  ; 
but  for  this  purpose,  it  has  been  said,  the  owner  of  a 
tenement  is  considered  the  occupier,  notwithstanding  he 
has  let  it  to  a  tenant,  and  is  therefore  not  actually  in 
occupation  ;  and  he  may  use  a  way  appurtenant  for  any 
ordinary  purposes  connected  with  occupation  of  the  tene- 
ment— as,  for  instance,  for  the  purpose  of  collecting  his 
rent,  and  seeing  that  the  premises  are  kept  in  repair  (o)  ; 
but  it  is  open  to  question  whether  the  real  reason  for  his 
right  to  use  the  way  ^or  these  purposes  is  not  the  same 
as  that  which  justifies  any  other  visitor  approaching  the 
dominant  tenement  in  using  the  way. 

TTser  of  way         The  dominant  owner  having  only  this  limited  right  of 

beyond  the       using  his  way,  is  not  entitled  to  use  it  for  going  to  the 

loctis  ad  qucm.    dominant  tenement  and  thence  to  some  other  place  beyond, 

if  the  going  to  the  latter  spot  was  in  reality  the  purpose 


The  occupier 
of  a  dominant 
tenement,  and 
his  licensees, 
alone  to  use 
a  way. 


(o)  Hollis  V.  Proud,  2  Dow.  &  Ry.  31 ;  1  B.  &  C.  8. 
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of  Ills  journey,  for  he  would  then  in  effect  be  using  the    Chap.  III. 

way  for  passing  to  some  other  place  than  the  dominant  L_! . 

tenement,  and  he  would  be  imposing  a  greater  burden  on 
the  servient  estate  than  was  intended  by  the  grantor  of 
the  easement  (^j).  He  may  not,  therefore,  make  a  mere 
colourable  use  of  the  dominant  tenement  so  as  to  make  it 
appear  that  the  object  of  using  the  way  was  to  go  there, 
when,  in  fact,  his  intention  was  afterwards  to  go  to  a 
different  place.  Thus,  in  the  case  of  Skidl  v.  Glomtov  (q), 
an  owner  of  land  was  entitled  to  a  right  of  way  through 
a  lane  from  a  highway,  and  he  was  possessed  of  ground 
adjoining  the  dominant  tenement,  on  which  he  was  build- 
ing a  number  of  cottages.  In  order  to  get  the  benefit  of 
the  lane  for  carrying  the  building  materials  to  the  ground 
on  which  the  cottages  were  being  built,  he  carried  them 
first  to  the  land  to  which  the  right  of  way  was  appurtenant, 
and  having  deposited  them  there  subsequently  moved  them 
to  the  land  on  which  he  was  building.  In  the  action  it 
was  held  that  he  was  not  entitled,  by  making  this  mere 
colourable  use  of  the  dominant  tenement,  to  carry  the 
building  materials  over  the  way ;  and  that  it  was  for  the 
jury  to  say,  from  the  character  of  the  defendant's  acts, 
what  was  the  intention  with  which  those  acts  were  done. 

If  a  way  leads  to  a  highway,  and  not  merely  to  private  Right  of  way 
ground,  a  somewhat  different  rule  of  law  prevails,  for  ^  ^  ^°  ^^^' 
when  a  person  is  on  a  highway,  he  has  full  right,  as  one 
of  the  public,  to  go  to  any  place  to  which  the  highway 
leads ;  if,  therefore,  a  highway  is  one  of  the  termini  of  a 
private  way,  and  the  dominant  owner  has  a  right  of  way 
to  the  highway,  he  may  use  his  easement  for  the  purpose 
of  going  to  the  highway,  and  then  he  may  proceed  else- 

(p)  Laioton  V.  Ward,  1  Ld.  {q)   16  C.  B.,  N.  S.  81  ;   33 

Eaym.  75.     Hoioell  v.   King,  L.  J.,   C.   P.   185.      Williams 

1    Mod.    190.       Colchester   v.  v.  James,  L.  E.,  2  C.  P.  577; 

Roberts,    4    M.    &    W.    769 ;  66  L.  J.,  C.  P.  256. 
8  L.  J.,  N.  S.,  Exch.  195. 
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Decreasing 
the  Avidth  of 
private  ways. 


where  at  his  pleasure — not  loj  virtue  of  his  easement,  but 
under  his  right  as  one  of  the  public  {>•). 

It  may  be  mentioned  here,  that  a  right  of  way  along 
a  private  road  belonging  to  another  person  does  not 
generally  give  the  dominant  owner  a  right  that  the  road 
shall  in  no  respect  be  altered,  or  the  width  decreased ; 
for  his  right  does  not  entitle  him  to  the  use  of  the  whole 
of  the  road,  unless  the  whole  width  of  the  road  is  necessary 
for  his  purpose — and  it  is  merely  a  right  to  pass  with  the 
convenience  to  which  he  has  been  accustomed  ;  the  right, 
therefore,  merely  extends  to  that  portion  of  the  centre 
of  the  road  which  is  necessary  for  the  due  exercise  of 
the  right  of  passage  (.s)  :  and  the  only  obligation  upon 
the  servient  owner  is,  that  he  shall  not  unreasonably 
contract  the  width  of  the  road,  or  render  the  exercise  of 
the  right  of  passing  substantially  less  easy  than  it  was 
at  the  time  of  the  grant  (/).  This  general  rule  may  of 
course  be  altered  by  circumstances,  as  was  the  case  in 
JVicoI  V.  Bcaunwnt  [u),  in  which  there  was  a  grant  of 
right  to  pass  "  in  the  same  manner  and  as  fully  as  if  the 
same  were  public  roads"  (r).     Owing  to  these  words  it 


(?•)  Colchester  v.  Roberts,  4 
M.  &  W.  769;  8  L.  J.,  N.  S., 
Exch.  195. 

(s)  Hutton  v.  Hamboro,  2 
E.  &F.  218. 

{t^  IlaickinsY.  Carbines,  27 
L.  "j.,  Exch.  44.  Selby  v. 
Nettle/old,  L.  E.,  9  Ch.  Ap. 
Ill  ;  43  L.  J.,  Ch.  359. 

(«)  53  L.  J.,  Ch.  853. 

(r)  There  is  a  difference 
between  public  and  private 
rights  of  way.  In  the  case  of 
Reg.  V.  The  United  Kinydoni 
Electric  Telegraph  Compamj 
(31  L.  J.,  M.  C.  166),  Martin, 
B.,  said,  "In  the  case  of  an 
ordinary  highway,  although  it 


may  be  of  a  varying  and  im- 
equal  width,  running  between 
fences,  one  on  each  side,  the 
right  of  passage  or  way,  jor/ma 
facie,  and  unless  there  be 
evidence  to  the  contrary, 
extends  to  the  whole  space 
between  the  fences  ;  and  the 
public  are  entitled  to  the  use 
of  the  entire  of  it  as  the 
highway,  and  are  not  confined 
to  the  part  which  may  be 
metalled  or  kept  in  order  for 
the  more  convenient  use  of 
carriages  and  foot  passen- 
gers." And  this  was  approved 
by  the  full  Court.  This  prin- 
ciple, however,  does  not  admit 
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was  held  that  the  grantor  was  not  at  liberty  to  cut  trenches    Chap.  in. 

across  the  grassy  sides  of  the  roads,  although  forty  feet        ^^  '    ' 

wide  with  metalled  centres  twenty  feet  in  width.     But 

where  a  right  of  way  was  granted  over  certain  roads  marked 

on  a  plan,  it  was  held  that  although  one  was  described 

there  as  forty  feet  wide,  the  grantee  was  only  entitled 

to  a  reasonable  enjoyment  of  a  right  of  way,  and  that 

such  reasonable  enjoyment  was   not   interfered  with  by 

the  erection  of  a  portico  which  extended  a  short  distance 

into  the  road  so  as  to  reduce  it  at  that  point  to  somewhat 

less  than  forty  feet  (?r). 

It  is  a  question  of  considerable  difSculty  whether  Division  of 
a  right  of  way  extends  to  two  or  more  persons,  if  the  tenement^ 
dominant  tenement  is  divided  into  two  or  more  parts  and 
becomes  the  property  of  several  owners.  It  has  been 
pointed  out,  in  the  case  of  riparian  rights,  that  if  the 
riparian  estate  is  divided  in  such  a  manner  that  a  part  of 
the  banks  of  the  stream  belongs  to  each  part  of  the  estate, 
each  part  retains  riparian  rights,  but  that  if  the  estate  is 
divided  in  such  a  manner  that  a  portion  ceases  to  belong 
to  a  person  owning  part  of  the  banks,  that  portion  ceases 
to  be  clothed  with  riparian  rights.  The  cases  of  riparian 
rights  in  water  and  rights  of  way  are  not,  however, 
analogous,  for  the  former  are  natural  rights  given  by 
law,  and  the  latter  are  easements  conferred  by  the  grant 
of  the  servient  owner,  and  depend  entirely  on  that  grant, 
so  that  the  intention  of  the  grantor  must  be  taken  into 
consideration.  It  is  manifest  that  in  some  cases  much 
hardship  and  injustice  would  be  produced  by  denying  the 
right  to  all  the  owners  of  a  severed  estate,  or  by  limiting 
it  to  one  of  such  owners  alone,  excluding  all  the  others 

a  right  of  the  public  to  stray  way  from  one  place  to  another, 

over  unenclosed  land,  to  which  Robinson  v.  The  Coicpen  Local 

they   may  have   had   access.  Board,  62  L.  J.,  Q.  B.  616. 

from   any  one   iwint  to    any  (^«)  Clifford  y.  Hoardj.H., 

other  point  in  any  direction,  9  C.  P.  362;  43  L.  J.,C.P.  225. 
irrespectively  of  any  defined 

G.  D  D 
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.Cliap.  III.    from  the  benefit  of  the  easement :    and,  indeed,  in  the 
Sect.  2.  .     .  .  .  .  . 

'— —  majority  of  cases,  it  would  be  impossible  to  determine 

which  of  several  owners  of  a  divided  estate  is  entitled  to 

the  right  of  way  to  the  exclusion  of  all  the  rest.     On  the 

other  hand,  it  is  equally  clear  that  if  a  large  property  to 

which  a  right  of  way  is  appurtenant  is  divided  between 

many  persons,  the  right  could  not  be  extended   to  all 

the   new  owners   without   imposing   a   greatly  increased 

burden  on  the  servient  estate,  and  that  increased  burden 

would  be  imposed  by  the  act   of   the  dominant  owner, 

which  is  contrary  to  the  recognized  princij^le  of  law,  that 

no  man  can  impose  a  burden  on  his  neighbour's  estate 

by  his  own  act.     In  the  case  of  Codling  v.  Johnson  (.r),  a 

right  of  way  was  claimed  as  aj)purtenant  to  a  close  which 

had,  till  about  fifty  years  before  the  action,  formed  a  part 

of  an  open  common  :  the  common  had  at  that  time  been 

enclosed,  and  the  land  was  allotted  to  various  persons. 

It  was  held  that  the  right  to  the  way  by  immemorial 

user  could  be  supported,  for  it  was  possible  that  before 

the  enclosure  the  lord  might  have  been  entitled  to  the 

way  for  himself  and  his  tenants,  and  in  such  event  each 

person   having   an   allotment   of  j)art   of    the   dominant 

tenement  would  have  the  right  of  way.     It  is  clear  that 

in  this   case,  supposing   a  right   of  way  had   been   im- 

memorially  used   by  the   lord   and   all   his   tenants,  the 

burden  on  the  servient  tenement  would  not  bo  greatly, 

if  at  all,  increased  by  the  allotment  of  the  land  to  the 

tenants  and  the  distribution  of  the  easement  among  them, 

each  allottee  becoming  entitled  to  a  distinct  right  of  way  ; 

but  this  would  not  be  so  in  all  cases.     In  Boiccr  v.  Hill  (?/) , 

a  right  of  way  for  boats  along  a  stream  leading  from  an 

inn  and  an  adjoining  yard,  which  had  formerly  been  one 

[x)  9  B.  &  C.  933  ;  8  L.  J.,  Eastern     Railway     Company, 

K.  B.  68.  L.  E.,  17  Eq.  158;  43  L.  J., 

(y)  2  Bing.  N.  C.  330.     See  Ch.363.  NeivcomeiiY.Coulson, 

also    The    Cnited   Land  Com-  L.  E.,  5  Ch.  D.  133  ;   46  L.  J., 

pany  (^Limited)  v.  TJtc    Great  Ch.  459. 
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property,  to  a  navigable  river,  was  claimed.     A  severance    Chap.  HI. 

of   the  yard   from  the  inn   took  place  about  five  years  ^-!_ 

before  the  action,  and  the  plaintiff,  who  sued  for  obstruc- 
tion of  the  way,  was  non-suited,  on  the  ground  that  the 
easement  was  proved  to  belong  to  the  inn  and  yard  as 
one  entii-e  subject,  and  not  to  the  frontage  on  the  stream, 
in  respect  of  which  the  plaintiff  claimed  the  right  of  way. 
It  was  held  that  the  nonsuit  was  right,  for  the  evidence 
was  that  boats  went  to  the  inn  and  yard  for  such  purposes 
as  carrying  coals  or  corn  to  be  deposited  in  the  granaries 
belonging  to  the  inn,  and  materials  for  repairing  the 
house.  From  such  evidence  it  might  fairly  be  left  to 
the  jury  to  presume  a  grant  of  right  of  way  from  the 
owner  of  the  stream  to  the  owner  of  the  inn  and  yard, 
for  the  more  convenient  use  and  enjoyment  of  those 
premises,  and  there  was  no  evidence  that  that  right  had 
ever  been  extinguished  or  released ;  indeed,  there  was 
nothing  to  show  that  the  occupier  of  the  inn  and  yard 
had  not  still  full  right  to  the  easement  created  by  such 
grant.  The  Court  thought  that  construing  the  grant  as 
being  capable  of  distribution  on  severance  of  the  dominant 
tenement  would  lead  to  very  unreasonable  consequences  ; 
for  the  result  would  be  that  two  different  persons  would 
be  entitled  to  use  the  way,  or  indeed  as  many  different 
persons  as  possessed  any  share  of  the  frontage,  and  that 
this  would  be  a  very  unreasonable  construction  against 
the  grantor,  who  might  have  been  content  to  grant  the 
rin-ht  of  way  to  the  occupier  of  the  inn  and  yard,  from 
his  knowledge  of  the  degree  of  user  which  would  follow 
from  the  grant  when  so  limited.  Independently  of  this, 
however,  the  Court  thought  that  if  the  grant  had  been 
produced  in  evidence,  the  plaintiff  could  not  have  brought 
himself  within  the  description  of  the  grantee,  he  not 
being  the  occupier  of  the  inn  and  yard.  The  result  of 
these  authorities  appears  therefore  to  be,  that  if  a 
dominant  tenement    is    divided    between  two   or    more 
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Chap,  III.    persons,   a    riglit   of  way   appurtenant   thereto   becomes 

'  appurtenant   to   each   of  the    severed   portions,   if    such 

distribution  of  the  easement  is  not  at  variance  with  the 
actual  or  presumed  grant  under  which  the  right  has 
been  acquired ;  and  if  the  right  has  been  acquired  under 
a  presumed  grant,  the  circumstance  that  distribution  of 
the  right  will  materially  increase  the  burden  on  the  ser- 
vient tenement  is  strong  evidence  that  such  distribution 
would  be  at  variance  with  it. 

Way  becom-  In  connection  with  the  mode  of  user  of  ways,  questions 
abfe— n^htto  have  at  times  arisen  as  to  the  right  to  deviate  from  a 
deviate.  -^-jy  on  to  the  adjoining   land,  when   the  way  itself  is 

absolutely  impassable,  or  when,  from  the  ordinary  col- 
lection of  mud  or  want  of  necessary  repair,  it  is  in  a  state 
which  renders  it  inconvenient  or  reasonably  unfit  for 
passage.  It  is  obvious  that  these  questions  may  arise 
from  different  causes — the  way  may  be  close  to  the  sea 
or  a  river,  and  may  be  regularly  covered  with  water  at 
high  tide,  or  it  may  only  be  covered  on  extraordinary 
occasions ;  it  may  happen  that  at  some  period  of  violent 
tempest  the  path  may  be  altogether  swept  away  for  a 
certain  distance,  so  that  communication  between  the  two 
ends  remaining  may  be  broken  off ;  it  may  happen,  and 
frequently  has  happened,  that  a  way  has  become  impas- 
sable from  want  of  ordinary  repair,  or  it  may  happen  that 
it  is  impassable  through  the  act,  right  or  wrong,  of  the 
owner  of  the  soil.  In  all  these,  and  possibly  in  other 
cases,  an  important  question  is  likely  to  arise  whether  a 
person  entitled  to  use  the  way  may  pass  over  the  adjoining 
land,  or  whether  he  must  keep  to  the  path,  however  incon- 
venient it  may  be,  or  give  up  his  right  altogether  if  the 
way  is  absolutely  stopped ;  and  it  is  clear  that  these 
questions  may  arise,  both  as  to  private  and  as  to  public 
ways.  Most  of  the  possible  cases  I  have  mentioned  above 
have  arisen,  but  they  have  not  always  come  before  the 
Courts, 
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If  a  way  be  close  to  the  sea  or  to  a  tidal  river,  and  is     Chap.  m. 
regularly  covered  with  water  at  high  tide  or  periodically 


when  extraordinarily  high  tides  occur,  the  existence  or  ^^^Pf^g^-^' 
otherwise  of  a  right  for  the  public  or  for  the  owner  of  rupted— right 
a  private  right  of  way  to  walk  over  the  adjoining  land  °  ^^^^  ^' 
must  depend  on  the  evidence.  Ordinarily,  however,  it 
would  seem  that  there  is  no  such  right,  and  that,  in  the 
absence  of  evidence  to  the  contrary,  it  would  be  presumed 
that  the  dedication  or  grant  was  made  subject  to  the 
periodical  interruption  ;  and  there  would  be  no  reason 
for  presuming  that,  in  addition  to  the  right  to  walk  over 
the  path,  the  owner  of  the  soil  gave  a  further  right  to 
deviate  over  his  land  when  the  path  was  interrupted. 
There  is  no  precise  authority  for  this,  but  it  has  been 
held  that  a  way  may  be  dedicated  to  the  public,  subject 
to  the  grantor's  right  of  periodical  obstruction  by  plough- 
ing up  the  soil ;  and  that  the  public  have,  in  the  absence 
of  evidence  to  the  contrary,  no  right  to  walk  over  the 
adjoining  land  when  the  path  is  less  convenient  from 
its  being  ploughed  up  {z),  and  the  same  reasons  which 
produced  that  decision  would  apply  to  the  case  of  a  way 
periodically  interrupted  by  the  sea  or  other  causes. 

If  instead  of  being  regularly  and  periodically  obstructed  Interruption 
by  the  sea  the  way  is  only  interrupted  on  some  extraordinary  dinary  cause, 
occasion  by  a  flood,  there  does  not  seem  to  be  any  reason 
why  the  public  or  an  owner  of  a  private  right  should  be 
entitled  to  walk  over  the  adjoining  land:  the  case  is  one 
which  is  not  likely  to  have  been  in  the  contemplation 
of  the  parties  at  the  time  of  the  dedication  or  grant, 
and  there  is  consequently  no  reason  for  presuming  the 
grant  of  a  right  to  deviate  from  the  path. 

If  by  some  tempest  or  other  natural  cause  a  road  is  Destruction 

(s)  Arnold  V.  Blaker,  L.  E.,      E.,  8  Q.  B.  96  ;  42  L.  J.,  Q.  B. 
6  a  B.  433  ;  40  L.  J.,  Q.  B.      80. 
185.     Arnold  v.  Holbrooke  L. 
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Chap.  III. 
Sect.  2. 

of  a  road — 
right  to 
deviate. 


Want  of  re- 
pair-—right  to 
deviate. 


absolutely  swept  away  wholly  or  in  part,  there  seems  to  he 
no  doubt  but  that  all  rights  of  way  are  totally  lost,  and  that 
there  is  no  right  to  walk  over  the  adjoining  land.  That 
the  right  of  way  over  the  road  destroyed  is  absolutely 
lost  on  its  destruction  seems  clear  from  the  cases  of 
Eeg.  V.  The  Inhabitants  of  Hornsea  («),  and  Beg.  v.  T/ie 
Inhahitants  of  Greenhow{h).  These  were  both  eases  of 
indictments  for  non-repair  of  highways.  In  the  former 
the  road  passed  along  a  cliff  which  was  washed  away 
by  the  sea,  and  it  was  held  that  the  parish  could  not  be 
called  upon  to  repair  the  part  destroyed,  for  that  the 
road  was  absolutely  gone;  and  in  the  latter  case  the 
road  ran  along  the  slope  of  a  hill,  and  was  destroyed, 
at  all  events  temporarily,  by  a  land  slip.  The  cases 
differed,  inasmuch  as  in  the  latter  a  trace  of  the  old 
road  was  left,  and  it  was  possible  to  re-make  it  at  a 
moderate  cost;  the  parish  in  the  latter  case  was  bound 
to  repair,  whereas  in  the  former  the  soil  was  wholly 
swept  away,  and  there  was  no  such  liability.  These 
cases  are  authorities  to  show  that  on  total  destruction  of  a 
road  all  rights  of  way  are  lost,  and  it  is  only  reasonable  to 
infer  that  when  a  right  of  way  is  destroyed  no  new  right 
of  way  comes  into  existence  on  fresh  soil,  for  no  such  right 
can  arise  except  by  a  new  dedication  to  the  public,  or  grant 
to  an  individual  by  the  owner  of  the  land. 

In  cases  in  which  ways  have  become  impassable  from 
want  of  ordinary  repair  a  distinction  has  been  made 
between  public  and  private  ways— viz.,  that  in  the  former 
case  the  public  have  the  right  to  walk  over  the  adjoining 
land,  whereas  in  the  latter  a  grantee  of  a  private  right  has 
no  such  privilege.  It  is  said  that  this  distinction  is  made 
because  it  is  for  the  general  good  that  a  passage  should  be 
afforded  to  the  public  at  all  times,  but  that  the  same  reason 


(a)  1  Dears.  C.  C.  291 ;  23 
L.  J.,  M.  C.  59. 


{h)  L.  E.,  1  Q.  B.  D.  703; 
45  L.  J.,  M.  C.  141. 
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does  not  exist  in  the  case  of  a  private  right  of  way  (c).     It    Chap.  III. 

is  difficult  to  see  any  reasonable  ground  for  this  distinc-  — '. — ^I_ 

tion,  for  the  cause  assigned  for  it  violates  the  principle 

of  law  that  a  right  in  another  person's  soil  can  only  be 

created  by  the  act  of  the  owner  of  the  soil,  express  or 

implied.     Eights  of  way  can  only  be  created  by  dedication 

to  the  public  or  by  grant,  actual  or  implied,  to  an  individual, 

such  dedication  or  grant  being  the  voluntary  act  of  the 

owner  of  the  ground;  but  to  hold  that,  because  a  road  over 

which  the  owner  of  land  has  given  a  right  of  way  to  the 

public  is  out  of  repair,  he  is  bound  to  allow  another  right 

of  way  over  soil  on  whichever  side  of  the  old  road   the 

individual  members  of  the  public  choose  to  take  it,  is  to 

hold  that  a  public  right  of  way  can  come  into  existence 

otherwise  than  by  the  act  of  the  owner  of  the  land,  and 

even  against  his  will.     When  it  is  remembered,  moreover, 

that  the  obligation  to  repair  a  way,  if  any,  is  generally  on 

the  person  who  has  the  use  of  it,  and  not  on  the  owner  of 

the  soil,  the  doctrine  allowing  the  public,  who  ought  to 

put  the  way  in  repair,  to  neglect  the  obligation  and  make 

for  themselves  another  way,  is   certainly  in   appearance 

unreasonable. 

The  opinion  that,  if  a  public  way  is  out  of  repair,  the 
public  may  pass  over  the  adjoining  soil  has  been  shaken 
by  the  remark  of  Blackburn,  J.,  in  the  case  of  Arnold  v. 
Holhrook  (d).  It  was  said  in  the  argument  that  it  is 
laid  down  in  all  the  text-books  that  if  a  public  way  is 

(c)    Tai/lor    V.     Whitehead,  as  a  public  way.     This  has 

Doug.  716.    Billiard  Y.Harri-  been  altered  in  some  recent 

son,  4  M.  &  S.  387.    In  Taylor  editions  of  the  Commentaries, 

V.  Whitehead,  Lord  Mansfield  and  the  right  of_  going  extra 

remarked,  that  Blackstone,  in  viam  is  there  limited  to  cases 

his  Commentaries,   expresses  of  highways  and  private  ivays 

an   opinion   that   the  law  of  of  necessity ;  but-,  it  must  be 

England  corresponds  with  the  remembered,  ways  of  neces- 

Eoman  law  in  extending  the  sity  depend  upon  an  implied 

right  of  going  on  the  adjoin-  grant, 
ing  ground  when  a  road  is  out  {(I)  L.  E.,  8  Q.  B.  t^.  93. 

of  repair  to  a  private  as  well 


EXTENT  AND  MODE  OF  USER  OF  EASEMENTS. 


Chap.  III. 
Sect.  2. 


Obstruction 
by  grantor — 
right  to 
deviate. 


foundrous  and  impassable,  the  public  have  a  right  to  go 
ou  to  the  adjoining  land  ;  but  his  lordship  remarked  that 
the  foundation  for  that  dictum  is  iJuncomh^  case  (<?), 
but  that  it  would  be  found  upon  examination  that  the 
facts  in  that  case  were  that  the  defendant  had  narrowed 
the  way ;  the  road  in  that  case  was  not  merely  out 
of  repair,  but  the  grantor  of  the  right  had  by  his  own  act 
interfered  with  the  right  he  had  given  to  the  public. 

If  a  way  is  rendered  impassable  by  the  act  of  the 
grantor,  the  authorities  show  that  the  owner  of  a  right 
of  way  would  be  justified  in  passing  over  the  adjoining 
ground,  provided  it  belongs  to  the  grantor  of  the  ease- 
ment, and  provided  the  act  of  deviation  was  a  reasonable 
thing  in  connection  with  the  user  of  the  right.  In  Maic- 
Jiuis  V.  Carbines  (/)  it  was  held  that  as  the  grantor  of  a 
right  of  way  had,  subsequently  to  the  grant,  reduced  the 
width  of  the  way  so  that  the  grantee  could  not  enjoy  his 
easement  so  fully  as  at  the  time  of  the  grant  (he  not  being 
able  to  turn  his  horse  and  cart  round  as  he  could  before 
the  alteration)  the  grantee  was  justified  in  going  a  little 
farther  on  the  grantor's  land,  as  by  doing  so  he  could 
obtain  full  enjoyment  of  his  right.  So  also  in  the  case  of 
Selbi/  V.  JVdtlefoId  {[/),  where  a  tenant  for  life  granted  to 
a  purchaser  of  land  a  right  of  way  along  a  towing-path  by 
the  side  of  a  canal,  and  subsequently  built  a  bridge  across 
the  canal  with  an  approach  of  such  a  character  as  to  ob- 
struct the  towing-path,  so  that  a  person  using  the  towing- 
path  must  on  reaching  the  bridge  leave  the  path  and  pass 
over  other  land  of  the  grantor  to  get  round  the  bridge  and 
thence  to  the  other  part  of  the  path,  it  was  held  that  the 
owner  of  the  easement  had  a  right  to  deviate  in  that  way 
over  the  grantor's  land,  and  that  the  grantor  could  not 
obstruct  the  substituted  way. 


{e)  Cro.  Car.  366. 
(/)  27    L.   J.,    Exch.   44. 
Datces  v.  Hawkins,  8  C.  B., 


N.  S.857;  29  L.  J.,  C.  P.  343. 
(9)  L.  R,  9  Ch,  Ap.  Ill; 
43  L.  J.,  Ch.  359. 
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If  a  way  is  out  of  repair  and  impassable,  the  grantee    Chap.  in. 

is  justified  in  repairing  it,  and  indeed  it  is  his  business  to  '  ^^  '    ' — 

do  so ;  for  when  the  use  of  a  thing  is  granted,  everything  ^^i^J}*  *» 
is  granted  by  which  the  grantee  may  have  and  enjoy  such 
use,  and  at  common  law,  the  right  to  repair  is  incident  to 
a  grant  of  a  right  of  way  (A) .  The  grantee  of  a  right  of  way 
may  indeed  do  more  than  merely  repair  the  way,  for  if  the 
way  is  not  made  in  a  manner  suitable  for  the  purpose  for 
which  the  right  was  granted  he  may  do  what  is  necessary 
to  make  it  suitable.  Thus,  a  grantee  of  a  carriage  way 
across  a  field  may  lay  down  stones  or  other  material  to 
make  it  sufiiciently  hard  and  durable  to  support  a  carriage 
and  render  it  fit  for  the  traffic  although  it  had  never  been 
metalled  before  (/) . 

It  is  not  often  that  difficulty  is  experienced  in  deter-  Direction 
mining  the  direction  of  a  way.  If  the  right  has  been  ^^^^' 
acquired  by  grant,  the  deed  almost  invariably  points  out 
the  termini  to  and  from  which  the  way  is  to  be  used,  and 
a  beaten  path  is  generally  made  ;  and  if  the  right  has  been 
acquired  by  prescription,  the  termini  are  equally  certain ; 
and,  moreover,  a  path  is  almost  sure  in  the  course  of  time 


(h)  Gerrard  v.  Cooke,  2  B.  L.  J.,  M.  C.  41).  So  also  in 
&  P.,  N.  C.  109.  Pomfret  v.  the  case  of  right  to  support, 
Ricroft,  1  Wins.  Saund.  320  d.  if  the  means  of  support  give 
Taylor  v.  Whitehead,  Doug.  way  there  is  no  obligation  to 
716.  Ingram  v.  Morecraft,  repair  on  the  part  of  the 
per  Sir  J.  Romilly,  M.E.,  33  owner  of  the  servient  tene- 
Beav.  49.  The  jpi'ii^ciple  is  ment,  but  the  owner  of  the 
the  same  in  the  case  of  a  dominant  tenement  must  re- 
public way.  Where  the  flag-  pair,  and  he  may  enter  on 
stones  of  a  foot  pavement  the  servient  tenement  for  the 
forming  the  roof  of  a  cellar  purpose  {Colebeck  v.  llie 
got  out  of  repair  from  the  Girdlers'  Company,  L.  E.,  1 
public  walking  over  them,  it  Q,.  B.  D.  p.  243 ;  45  L.  J., 
was  held  to  be  the  duty  of  the  Q.  B.  p.  230). 
vestry  and  not  of  the  owner  (?)  Newcomen  v.  Coulson, 
of  the  cellar  to  repair  them  L.  E.,  5  Ch.  D.  133 ;  46  L.  J., 
{Hamilton  v.  St.  George's  Ch.  459. 
Vestry,  L.  E.,  9  Q.  B.  42 ;  43 
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Chap.  m.  to  get  beaten  out  in  such  a  manner  that  there  can  he  no 
*"  '  "' doubt  by  the  time  the  right  is  acquired  about  the  direc- 
tion of  the  way.  There  are  instances,  however,  in  which 
the  particular  dh-ection  of  a  way  has  been  a  matter  of  un- 
certainty. When  a  way  is  acquired  "  of  necessity  "  there 
may  be  an  uncertainty  as  to  its  du-ection,  as  there  is 
neither  deed  of  grant  nor  prescriptive  user  to  mark  its 
course ;  but  even  in  the  case  of  a  prescriptive  right,  and 
possibly  in  the  case  of  a  way  created  by  express  grant, 
the  line  of  the  way  may  be  more  or  less  indefinite,  as 
it  was  in  the  case  of  The  Wimbledon  and  Putney  Com- 
mons Conservators  v.  Dixon  {j),  where  it  appeared  that 
the  way  in  question  passed  over  a  common  to  a  farm, 
but  that  there  was  no  definite  road — only  a  series  of  tracks 
in  varying  lines.  The  question  of  direction  was  not  the 
main  question  in  the  case ;  but  it  was  noticed  at  some 
length  by  Mellish,  L.J.,  in  his  judgment,  and  the  passage 
may  be  quoted  here  with  advantage.  His  lordship  said  : 
"  I  do  not  any  more  tlian  the  Lord  Justice  agree  with 
what  was  thrown  out  by  the  Master  of  the  EoUs  as  to  the 
consequence  of  the  track  not  being  a  perfectly  definite 
track  over  the  common,  but  being  a  track  going  in  varying 
lines  previously  to  the  time  when  the  new  road  was  made. 
No  doubt  if  a  person  has  land  bordering  on  a  common, 
and  it  is  proved  that  he  went  on  the  common  at  any 
place  where  his  land  might  happen  to  adjoin  it,  sometimes 
in  one  place  and  sometimes  in  another,  and  then  went 
over  the  common,  sometimes  to  one  place  and  sometimes 
to  another,  it  would  be  difiicult  from  that  to  infer  any 
right  of  way.  But  if  you  can  find  the  terminus  a  quo 
and  the  terminus  ad  quern,  the  mere  fact  that  the  owner 
does  not  go  precisely  in  the  same  track  for  the  purpose  of 
going  from  one  place  to  the  other  would  not  enable  the 
owner  of  the  servient  tenement  to  dispute  the  right  of 

{j)  L.  E.,  1  Ch.  D.  362.     Bobinson  v.  The  Coicpen  Local 
Board,  62  L.  J.,  Q.  B.  619. 
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road.     Suppose  the  owner  of  this  common  had  granted    Cliap.  m. 
by  deed  to  Mr.  Dixon  the  right  to  go  from  the  gate  lead-   — '- — '. — '. — 


ing  out  of  Ccesar^s  Camp  to  the  highway  by  the  National 
School,  with  carriages  and  horses  at  his  free  will  and 
pleasure,  I  cannot  suppose  that  the  grant  would  fail  in 
point  of  law  because  it  did  not  point  out  the  precise  definite 
track  between  the  one  terminus  and  the  other  in  which 
he  was  to  go  in  using  the  right  of  way.  If  the  owner  of 
the  servient  tenement  does  not  point  out  the  line  of  way, 
then  the  grantee  must  take  the  nearest  way  he  can.  If 
the  owner  of  the  servient  tenement  wishes  to  confine  him 
to  a  particular  track,  he  must  set  out  a  reasonable  way ; 
and  then  the  person  is  not  entitled  to  go  out  of  the  way 
merely  because  the  way  is  rough  and  there  are  ruts  in  it, 
and  so  forth." 

When  a  right  to  a  way  of  necessity  is  created  on  divi-  Direction 
sion  of  an  estate,  it  is  sometimes  difiicult  to  determine  necessity. 
what  ought  to  be  the  direction  of  the  way,  and  who  is  to 
have  the  privilege  of  setting  it  out ;  for  it  is  obvious  that 
it  may  happen  that  the  way  the  dominant  owner  would 
choose  is  not  that  which  the  servient  owner  would  wish 
him  to  have,  as  a  way  in  another  direction,  owing  to  the 
situation  or  condition  of  the  servient  estate,  may  be 
less  objectionable  to  the  servient  owner  than  that  the 
dominant  owner  would  select.  A  difference,  too,  may 
exist  in  the  case  of  land  .severed  by  will,  and  land  severed 
by  deed  inter  vivos ;  for,  in  the  former  case,  the  testator, 
being  dead  before  the  partition  is  affected  and  the  neces- 
sity arises,  can  have  no  voice  in  the  matter.  One  of  the 
oldest  cases  bearing  on  this  topic  is  OldfielcVs  case  (k), 
which  is  reported  very  briefly  as  follows :  "  A.  had  an 
acre  of  land  which  w^as  in  the  middle,  and  incompas'd 
with  other  of  his  lands,  and  enfeoffs  B.  of  that  acre.  And 
resolv'd  by  the  4  Inst,  that  B.  shall  have  a  convenient 

(Ji)  Noy's  Eejports,  123. 
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Chap.  m.  way  over  the  lands  of  the  feoffor,  and  he  is  not  hound  to 
^^^^-  ^'  use  the  same  way  that  the  feoffor  uses."  From  this  ease 
two  points  are  gained:  first  that  the  way  must  he  con- 
venient for  the  grantee,  and,  secondly,  that,  though  the 
grantor  may  have  heen  in  the  hahit  of  using  a  particular 
path,  the  grantee  is  not  necessarily  hound  to  accept  the 
same,  hut  may  have  another  if  that  is  not  convenient. 
There  are  remarkahly  few  authorities  on  this  subject, 
and,  even  of  late  years,  the  cases  hearing  on  this  matter 
are  few;  in  Osborn  v.  Wise  {I),  however,  a  dictum  of 
Parke,  B.,  at  Nisi  Priiis,  occurs,  that  learned  judge  being 
reported  to  have  said  :  "  If  the  way  granted  by  the  lease 
is  of  no  use,  the  law  would  give,  as  a  way  of  necessity, 
the  nearest  passage  along  the  land  of  the  grantor  to  the 
nearest  public  highway."  Though  the  route  is  therefore 
to  be  convenient  to  the  grantee  and  the  nearest  passage 
to  a  highway,  it  cannot  be  supposed  that  Parke,  B., 
intended  that  the  interest  of  the  grantor  should  be 
entirely  overlooked;  for  if  a  beaten  track  led  from  the 
dominant  tenement  to  the  highway,  doubtless  the 
dominant  owner  would  be  obliged  to  take  his  way  along 
that,  and  would  not  be  suffered  to  make  a  fresh  path 
through  a  standing  crop  on  arable  land,  or  to  break  a  new 
passage  through  a  hedge,  or  across  a  private  garden, 
merely  because  such  a  course  would  be  somewhat  shorter 
or  more  convenient  for  him.  There  are  two  modern  cases — 
Pearson  v.  Spencer  (m)  and  Bolton  v.  Bolton  {n) — in 
which  the  matter  came  directly  in  question  and  received 
much  consideration.  The  Cornet  in  each  case  distinctly 
recognised  the  principle  that  the  way  must  be  convenient 
for  the  grantee,  and  in  the  former  case  said  in  the 
judgment, — "  but  there  is  a  singular  absence  of  authority 
as  to  the  manner  in  which  it  is  to  be  ascertained  what  is 


(I)  7  C.  &P.  p.  763.  761. 

(m)  1  B.  &  S.  571  :   in  Ex-  (n)  L.  E.,  11   Ch.  D.  968; 

chequer   Chamber,  3  B.  &  S.      48  L.  J.,  Ch.  467. 
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to  he  tlie  direction  of  the  convenient  way  thus  created.    Chap.  III. 

Sect   2 
In  2  Itolk's  Abridgment,  p.  60,  '  Graunts '  Z,  pi.  17,  It  is  L^_ 

said  that  the  feoffor  who  grants  the  landlocked  land,  and 
retains  the  other,  which  thus  becomes  the  servient  tene- 
ment, shall  assign  the  way  where  it  is  most  convenient 
to  himself.  PacJicr  v.  Welsfcd  was  a  case  where  the  grantor 
retained  the  landlocked  tenement,  which  became  the 
dominant  tenement ;  it  is  said  that  he  should  take  a  way, 
and  the  law  should  adjudge  if  it  was  a  convenient  way. 
In  each  case  it  seems  to  have  been  thought  that  the  person 
by  whose  act  the  way  was  created  was  subsequently  to 
select  the  way,  subject  only  to  this,  that  it  should  be  a 
convenient  way.  In  the  case  of  a  devisee  it  is  impossible 
for  the  testator,  by  whose  act  the  way  is  created  and  who 
is  dead,  to  do  any  subsequent  act  of  selection  ;  and  if  the 
line  of  way  depends  on  his  intention,  it  must  be  discovered 
from  the  language  of  the  will,  understood  "with  reference 
to  the  state  of  the  property.  It  might  be  very  difficult  to 
state  how  the  way  was  to  be  set  out  if  the  premises,  before 
severance,  were  so  occupied  as  to  afford  no  indication  of 
what  was  the  usual  way  in  the  testator's  time ;  but  this 
can  rarely  be  the  case  in  practice.  In  general,  especially 
when,  as  in  the  present  case,  there  was  an  occupation  by 
a  tenant,  there  must  be  an  actual  existing  way  by  which 
the  premises  were  used  and  enjoyed ;  and  we  think  we  best 
effectuate  the  intention  of  the  testator  by  construing  the 
implied  grant  of  a  way  to  be  a  grant  of  that  way  actually 
used  at  the  time."  Lastly,  the  point  was  referred  to  in 
the  case  of  Brown  v.  Alabaster  (o),  and  Kay,  J.,  there 
distinctly  stated  that  it  is  the  grantor  of  the  way  who 
has  a  right  to  select  the  line  in  which  it  shall  go ;  but  he 
was  merely  referring  to  the  point  as  an  argument  to  show 
that  the  way  in  question  was  not  a  way  of  necessity,  and 
the  statement  can  only  be  regarded  as  a  dictum,  and  not 
as  a  judicial  decision.     It  seems  reasonable,  indeed,  that 

(o)  L.  E.,  37  Ch.  D.  490  ;  57  L.  J.,  Ch.  255. 


414 


EXTENT  AND  MODE  OF  USER  OF  EASEMENTS. 


Chap.  III. 

Sect.  2. 


Variation 
of  direction 
of  ways  of 
necessity. 


Grant  for  a 
particular 
purpose — 
variation  of 
mode  of  user. 


the  direction  of  a  way  sliould  always  be  appointed  by  tlie 
grantor  of  the  way.  It  is  he  who  gives,  and  the  donor  of 
anything  given  is  the  usnal  person  to  select  the  article 
given  and  the  pattern  of  it.  The  donee  may,  perhaps,  be 
permitted  as  a  favour  to  ask  that  the  gift  shall  be  changed 
for  something  else  or  for  a  like  article  of  a  different  shape 
if  it  does  not  suit  him,  but  he  cannot  return  or  reject  the 
gift  and  demand  another  as  a  matter  of  right  or  select  a 
gift  without  authority  at  the  donor's  expense. 

From  the  case  of  Pearson  v.  Spencer  (^j),  it  would  seem 
that  a  way  of  necessity,  once  set  out,  cannot  be  varied 
in  direction  by  the  servient  owner,  except,  it  may  be 
presumed,  with  the  consent  of  the  dominant  owner; 
but  of  this  there  could  be  little  doubt  apart  from  all 
authority. 

If  a  right  of  way  be  granted  for  a  particular  purpose, 
the  pm-pose  is  to  be  regarded  in  construing  the  grant, 
in  order  to  ascertain  the  nature  and  extent  of  the  ease- 
ment, and  the  grantee  may  be  entitled  to  vary  his 
mode  of  enjoying  the  easement,  and  from  time  to  time 
to-  avail  himself  of  modern  inventions,  if,  by  so  doing, 
he  can  more  fully  exercise  and  enjoy  the  object  or  carry 
out  the  purpose  for  which  the  easement  was  granted. 
Thus,  in  a  case  where  a  grant  was  made,  in  the  year  1630, 
of  certain  lands,  excepting  the  mines,  and  reserving  to  the 
grantor  sufficient  way-leave  to  the  mines,  it  was  held  tliat 
the  mine-owner  was  entitled  to  lay  down  a  railway  for 
the  pur^Dose  of  carrying  his  minerals,  although  railways 
were  unknown  at  the  date  of  the  grant,  for  that  the  object 
of  the  reservation  of  way-leave  for  the  mine-owner  was  to 
enable  him  to  get  the  coals  in  a  beneficial  manner,  and 
that  there  consequently  passed  to  the  mine-owner  a  right 
to  such  a  description  of  way-leave,  and  a  right  of  way  in 
such  a  direction  as  would  be  sufficient  to  enable  him  from 


{p)  1  B.  &  S.  p.  584. 
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time  to   time  to  get  all  tlie  minerals  at   a  reasonable    Chap.  III. 

j2,    /  X                                                                                                        Sect.  2. 
pront  [q).  


If  a  man  has  power  to  make  a  way  across  another  Power  to 
person's  land,  there  can  be  little  doubt  but  that  he  must  be  exercised 
exercise  his  power  in  a  reasonable  manner,  and  have  due  reasonably, 
regard  to  the  convenience  of  the  servient  owner,  so  as  to 
avoid  inflicting  on  him  needless  and  unreasonable  injury. 
In  Abson  v.  Fcnto)i  {>•),  mines  were  reserved  by  Act  of 
Parliament  for  a  lord  of  a  manor  on  inclosure  of  a 
common,  "  together  with  all  convenient  and  necessary  icays, 
way-leaves,  roads,  and  passages  then  already  made  and 
thereafter  to  be  made,  and  liberty  of  laying,  making,  and 
repairing  waggon-ways  and  other  ways  in,  over  and  along" 
the  common  land.  In  an  action  for  making  a  waggon- way 
in  an  improper  direction  and  manner,  it  was  held  that  the 
true  question  for  the  jiu-y  was  not  whether  the  road  had 
been  made  in  the  direction,  or  in  the  manner  least  in- 
jurious to  the  owner  of  the  allotted  land,  or  in  that  direc- 
tion or  by  that  mode  which  a  strict  and  rigid  necessity 
would  point  out,  and  much  less  whether  it  had  been  made 
in  that  direction  or  by  that  mode  which,  upon  a  view  of 
the  work  when  accomplished,  and  when  a  better  judgment 
might  possibly  be  formed  than  could  have  been  formed 
before,  might  be  thought  by  persons  possessing  the  highest 
degree  of  skill  and  experience  to  be  the  best  that  could 
have  been  devised ;  but  whether  the  direction  chosen  was 
such  as  a  person  of  reasonable  and  ordinary  skill  and 
experience  would  have  selected  beforehand,  and  whether 
the  mode  adopted  was  such  as  a  prudent  and  rational 
person  would  have  adopted,  if  he  had  been  making  the 
road  over  his  own  land  and  not  over  the  land  of  another 
man.     This  view,  it  was  added,  in  the  judgment  of  the 

{q)  Band    v.    Kinqscott,    6  v.  Christian,  1  T.  E.  560. 
M.  &  W.  174 ;  9  L.  J.,  N.  S.,  (0  1  B.  &  C.  195  ;  1  L.  J., 

Exch.  279.     Bishop  v.  North,  K.  B.  94. 
12  L.  J.,  Exch.  362.    Senhouse 
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Chap.  III.  Court,  would  on  the  one  liand  exclude  all  wanton, 
'■ — '- —  capricious,  and  causeless  injury  to  the  owners  of  the  allot- 
ments, and  on  the  other  would  admit  of  an  exercise  of  the 
right  reserved  by  the  statute  in  such  a  manner  as  would 
make  the  right  beneficial  to  the  lord.  In  the  case  of 
Dudley  v.  Ilorton  (.s),  it  had  been  enacted  that  in  case 
mine-owners  should  find  it  expedient  and  necessary  to 
make  railways  from  their  mines  to  a  canal  it  should  be 
lawful  for  them,  if  they  could  not  agree  with  the  owners 
of  the  land  between  their  mines  and  the  canal,  to  apply 
to  certain  commissioners ;  and  if  it  appeared  to  the  com- 
missioners that  such  railways  were  necessary  and  fitting  to 
he  made,  the  mine-owners  should  be  empowered  to  make 
them.  Certain  mine-owners  intending  to  exercise  the 
power,  the  land- owners  applied  to  the  Court  of  Chancery 
to  restrain  them  from  so  doing,  on  the  ground  that  the 
railway  proposed  to  be  made  would  be  exceedingly  in- 
jurious to  the  land,  and  was  not  necessary  for  the 
mine-owners  within  the  meaning  of  the  Act.  The  Yice- 
Chancellor  was  of  opinion  that  the  power  was  abused  by 
the  attempt  to  make  the  way  in  question,  for  it  was  in- 
tended to  be  fifty  yards  wide,  of  great  length,  and  to  be 
carried  through  the  middle  of  the  plaintiff's  field ;  and  that 
it  mattered  not  that  this  great  width  was  required  because 
the  nature  of  the  ground  rendered  it  necessary  that  the 
railway  should  be  supported  by  an  embankment  on  each 
side.  An  injunction  was  therefore  granted  to  restrain  the 
making  of  the  line  until  the  rights  of  the  parties  could  be 
determined  at  law. 

(5)  4  L.  J.,  Ch.  104. 
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CHAPTER  lY. 

ON   DISTURBANCE   OF    EASEMENTS   AND   ON    LEGAL   REMEDIES 
FOR   THE    SAME. 

When  easements  liave  been  acquii-ed  and  their  extent  and     Chap.  IV. 

proper  mode  of  enjoyment  have  been  ascertained,  it  is  very 

material  for   the  owners  of  those  rights  to  know  when 

they  have  been  infringed  as  well  as  to  understand  the 

circumstances  under  which  the  law  will  afford  them  a 

remedy  for  their  wTong.     Besides  this,  it  is  important  for 

them  to  understand  when  they  may  apply  to  the  Court 

for  an  injunction — that   preventive   remedy  afforded  in 

some  cases  by  the  law  to  ward  off  threatened  injury,  or 

to  prevent  the  continuance  of  wrong  already  commenced. 

These  matters  will  form  the  subject  of  the  present  chapter. 

While  treating  on  legal  remedies  for  disturbance  of 
easements,  it  may  be  thought  that  something  ought  to  be 
said  about  the  fifth  section  of  the  Prescription  Act :  this, 
however,  w^ould  involve  a  disquisition  on  practice  and 
pleading  as  they  existed  at  the  time  the  Act  was  j^assed 
and  the  various  changes  effected  since  that  time ;  and 
as  it  is  not  designed  in  this  work  to  treat  on  procedure, 
those  rules  relative  to  pleading  which  are  to  be  found 
in  the  fifth  section  of  the  Prescription  Act  will  not  be 
considered  in  the  present  chapter,  nor  the  alteration 
effected  in  them  by  the  Judicature  Act  and  subsequent 
Rules  of  Court. 


G.  E  E 
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Chap.  IV. 
Sect.  1. 


Eight  of 
freedom  from 
disturbance. 


Actual 
damage 
requisite  to 
support  cer- 
tain actions. 


Sect,  I. — On  Disturbance  of  Easements  generally,  and  on 
Legal  Remedies  for  the  same. 

Prima  facie,  every  person  entitled  to  a  natural  right 
or  to  an  easement  is  also  entitled  to  the  enjoyment  of  his 
right  without  disturbance,  and  any  disturbance  is  a  wrong 
for  which  the  party  disturbed  has  a  remedy.  So,  also, 
every  owner  of  land  is  prima  faeie  entitled  to  uninterrupted 
quiet  possession  and  to  be  free  from  disturbance  or  en- 
croachment by  anyone  else ;  but  if  a  person  causing  the 
disturbance  is  merely  exercising  a  natural  right  to  which 
he  is  entitled,  or  an  easement  he  has  acquired,  his  act  is 
justifiable,  and  the  joarty  distm^bed  can  have  sustained  no 
legal  injury  which  will  sustain  an  action,  though  the  exer- 
cise and  user  of  an  easement  may  possibly  constitute  a 
breach  of  a  covenant  for  quiet  enjoyment  by  a  vendor  of 
the  servient  tenement,  and  for  which  he,  the  vendor,  may 
be  liable  in  an  action  {a) . 

There  are  many  cases  in  which  an  act,  either  by  a 
servient  owner  or  by  a  stranger,  though  apparently  incon- 
sistent with  an  easement  or  a  natural  right,  and  therefore 
apparently  a  disturbance  of  the  right,  is  not  actionable 
until  actual  damage  is  sustained.  It  will  be  found  on 
consideration  that  this  depends  on  the  general  nature  of 
easements  and  natural  rights,  and  also  on  the  nature  of 
the  particular  right  in  question.  It  is  a  general  rule  of 
law  that  to  make  an  actionable  wrong  there  must  be 
both  damnum  and  injuria — that  is,  both  a  wrongful  act 
and  damage  or  loss  resulting  from  it,  and  that  either  of 
them  alone  will  not  support  an  action.  There  are,  how- 
ever, exceptions  to  this  rule  in  which  the  law  will  presume 
damage  to  have  arisen,  and  two  of  these  exceptions  are 
trespasses  and  disturbance  of  rights.  Now,  easements  and 
natural  rights  are  rights  which  exist  in  or  over  a  servient 

(a)  Child  \.  Stcnnimj,  L.  E.,  11  Ch.  D.  82  j  48  L.  J.,  Ch.  392. 
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estate,  and  the  consequence  is  that,  generally,  if  not  always,     Chap.  IV. 

an  act  of  disturbance  will  be  committed  on  the  servient  '. — 1_ 

and  not  on  the  dominant  estate,  and,  therefore,  that  there 
is  no  trespass  on  the  dominant  estate  for  which  the  domi- 
nant owner  can  sue  :  but  as  every  disturbance  of  an  ease- 
ment or  a  natural  right  is  a  disturbance  of  a  right,  the 
result  follows  that  it  is  not  strictly  necessary  to  prove 
damage  to  sustain  an  action.  There  are,  however,  cases 
in  which  it  has  been  held  that  no  action  will  lie  for  the 
act  committed  until  damage  has  ensued  ;  but  this  depends, 
as  before  stated,  on  the  nature  of  the  right  disturbed, 
which,  it  will  be  seen,  is  not  really  disturbed  by  the 
commission  of  the  act  itself,  but  only  by  the  damage 
when  it  happens. 

This  is  exemplified  in  the  leading  case  of  BoiiOHii  v. 
Baclihotise  (h),  which  was  taken  to  the  House  of  Lords. 
The  plaintiff  owned  certain  buildings  which  had  stood 
supported  by  the  subjacent  and  adjacent  mines  for  up- 
wards of  forty  years.  The  defendant  worked  the  mines, 
and  in  process  of  time  the  plaintiff's  buildings  were  in- 
jured, but  not  for  some  years  after  the  excavation  of  the 
minerals,  so  that  the  question  arose  whether  the  right 
of  action  was  barred  by  the  Statute  of  Limitations.  If 
the  cause  of  action  arose  at  the  time  the  minerals  w^ere 
excavated  and  the  support  removed,  the  statute  had  run ; 
but  if  it  did  not  arise  till  the  damage  was  sustained, 
the  statute  had  not  run.  It  is  clear  that  in  this  case 
no  trespass  was  committed  by  the  defendant   when   he 

(i)  9    H.    L.    C.    503  ;     34  infringement  of   the   natural 

L.  J.,  Q.  B.   181.     Attorney-  right  to   purity  of  water  by 

General    v.     Conduit    Colliery  pouring  in  and  sending  filthy 

Company^  L.  E.,  (1895)  1   Q.  matter    on   to   the    donainant 

B.  301  ;  64  L.  J.,  Q.  B.  207.  owner's  land  does  not  involve 
Smith  V.  Thacherah,  L.  E.,  1  a  trespass  on  that  land,  and 

C.  P.  564  ;  35  L.  J.,  C.  P.  276.  so  give  a  cause  of  action 
Wriyht  v.  Iloivard,  1  Sim.  &  without  proof  of  actual 
St.  190  ;  1  L.  J.,  Ch.  94.     It  damage. 

is  questionable  whether    an 
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Chap.  IV.     removed  his  coal,  and  therefore  that   no  damage  could 
Sect.  1.       1^^  presumed  on  the  ground  of  trespass;  but  if  a  right 


had  been  infringed  the  action  would  have  lain  at  once, 
and  the  statute  would  have  run;  it  became,  therefore, 
necessary  to  determine  the  nature  of  the  right  to  support — 
that  is,  whether  it  is  a  right  that  the  supporting  substance, 
vvhatever  it  may  be,  shall  not  be  removed,  or  at  all 
events  that  sufficient  shall  be  left  to  support  the  buildings, 
or  whether  it  is  merely  a  right  that  the  ordinary  enjoy- 
ment of  the  buildings  shall  not  be  distm-bed  by  removal 
of  the  support,  so  that  until  actual  disturbance  and 
damage  to  the  buildings  there  was  no  wrong  and  no 
cause  of  action.  It  was  held  that  the  latter  was  the 
right,  and  therefore  that  until  actual  damage  occurred 
there  was  no  cause  of  action.  A  decision  to  the  same 
effect,  but  relating  to  a  natural  right,  is  Kensit  v.  The 
Great  Eastern  liaihvaij  Compann  (c).  The  plaintiffs, 
who  were  riparian  proprietors  of  a  stream,  sued  the 
railway  company  and  a  person  named  Free  for  an  in- 
junction to  restrain  Free  from  abstracting  water  from 
the  stream,  and  to  restrain  the  railway  company  from 
permitting  him  to  do  so.  The  railway  company,  who 
were  riparian  proprietors,  placed  a  tank  on  their  land, 
which  was  filled  with  water  from  the  stream,  and  they 
permitted  Free  to  take  the  water  from  the  tank  for 
use  in  his  factory,  he  returning  it  undiminished  in 
quantity  and  not  deteriorated  in  quality.  It  was  held 
that,  although  Free  had  no  right  to  take  the  water, 
yet  that  as  no  damage  was  actually  done  to  the  plaintiffs, 
their  right  was  not  interfered  with,  and  they  had  no  cause 
of  action. 

Actual  From   these  and   other  cases,  therefore,  the   principle 

eiSailo/^  may  be  gathered  that  actual  damage  is  essential  to  support 
action  for         ^^  action  for  disturbance  of  a  natural  right.     It  is  unless 

(c)  L.  E.,  23  Ch.  D.  566;  52  L.  J.,  Ch.  608. 
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the  right  itself  is  injured.      In   Wright   v.  Howard  {d),     ^^^P- ^^• 

it  is  said :   "  But  although  no  man  can  acquire  a  right  _J L_^_- 

to  the  exclusive  use  of  water  except  by  grant,  either  ^ftatSar 
expressed  or  presumed,  yet  on  the  other  hand,  what-  rights, 
ever  exclusive  use  I  may  make  of  the  water,  I  am  not 
answerable  to  a  court  of  law  for  it  till  actual  injury  to 
others  arises.  If  my  neighbour  proves  that  I  have  done 
him  an  actual  injmy  by  the  diversion  of  the  water  from 
its  natural  channel,  he  can  sustain  an  action  against  me ; 
but  he  has  no  right  of  action  till  injury  has  actually 
ensued.  It  does  not,  however,  follow,  as  was  asserted  at 
the  Bar,  that  because  no  injury  happens,  or  can  happen, 
when  the  diversion  is  first  made,  that  diversion  cannot 
afterwards  be  the  subject  of  complaint ;  on  the  contrary, 
if  at  any  time  within  the  twenty  years  injury  is  the 
result,  a  remedy  for  that  injury  may  be  sought  in  an 
action.  Should,  it  so  happen  that  for  twenty  years  my 
diversion  of  the  water  operates  no  injury  to  my  neigh- 
bours, then,  by  virtue  of  the  rule  of  law  presuming  a 
grant,  I  acquire  at  the  end  of  that  time  an  absolute 
right  so  to  employ  the  stream.  But  if,  in  the  twentieth 
year,  an  injury  were  to  arise  for  the  first  time,  that 
wrong  would  be  as  much  the  subject  of  legal  redress  as 
if  it  had  existed  at  the  first  moment  of  the  diversion." 
In  the  case  of  Sampson  v.  Hoddlnott  {e),  it  was  said,  in 

{d)   1    Sim.    &    St.    190;    1  {e)   1  0.  B.,  N.  S.  p.   611; 

L.  J.,  Ch.  94.    See  also  Mason  26  L.  J.,  C.  P.  p.  150.    Swin- 

V.  Hill,  3  B.  &  Ad.  304  ;   5  B.  don      JFaierwor/cs      Company 

&  Ad.  1  ;  and  Embrey  v.  Owen,  {Limited)  v.   Wilts   and  Berks 

6  Exch.  353  ;  20  L.  J.,  Exch.  Canal     Navigation     Company 

212.     In  Williams  Y.  Morland  (in  H.  L.),  45  L.  J.,  Ch.  638. 

(2  B.  &  C.  910),  the  plaintiff  Crossley  Sf  Sons  {Limited)  v. 

appears   to   have   been   non-  Liyhtoivler,    L.    E.,     3     Eq. 

suited,    not   because   he  was  ]3.    296  ;    L.    E.,    2   Ch.   Ap. 

suing    for    disturbance    of    a  p.    483.       Bicket    v.    Morris, 

natural   right    and   failed  to  L.  E.,  1  H.  L.,  Sc.  47.     3Iott 

prove    special    damage,    but  v.   Shoolhred,   L.   E.,    20    Eq. 

because  he  did  not  prove  the  22  ;  44  L.  J.,  Ch.  380.     Lord 

particular  damage  laid  in  the  Norbury  v.  Kitchen,  15  L.  T. 

declaration.  501. 
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Chap.  IV. 
Sect.  1. 


Disturbance 
of  casements 
an  injury  to 
the  right, 
"which  gives 
a  cause  of 
action. 


tlie  judgment  of  the  Court,  tliat  if  the  user  of  the  water 
of  a  natural  stream  by  the  defendant,  a  riparian  proprietor, 
"  has  been  beyond  his  natural  right,  it  matters  not  how 
much  the  plaintiff  has  used  the  water,  or  u-hether  he  has 
used  it  at  all.  In  cither  case  his  rirjht  has  been  equalhj 
invaded,  and  the  action  is  maintainable."  And  so  again, 
in  Ormerod  v.  Todmordcn  Joint  Stock  Mill  Comjmny  {/) — 
which  was  an  action  by  a  riparian  owner  against  persons 
who  were  not  riparian  owners,  but  who  by  permission 
of  a  higher  riparian  owner  had  laid  a  pipe  from  a 
stream  to  their  mill,  and  had  thereby  taken  water  for 
use  which  they  returned  to  the  stream  somewhat  in- 
juriously affected,  but  not  sufficiently  to  sensibly  affect 
the  plaintiffs — Cave,  J.,  said  :  "  The  first  contention  of 
the  defendants  was,  that  proof  of  substantial  damage 
was  necessary  to  the  maintenance  of  the  action,  and  that 
consequently  on  this  finding  they  are  entitled  to  the 
verdict.  Now,  whatever  the  case  might  be,  if  what  is 
here  complained  of  had  been  done  by  the  defendants 
accidentally  on  a  single  occasion,  I  am  of  opinion  that, 
as  the  defendants  claim  to  do  this  continuously  as  a 
matter  of  right,  it  is  not  necessary  for  the  plaintiifs  to 
prove  that  they  have  sustained  actual  damage.  If  twelve 
other  parties  were  to  use  the  water  in  the  same  way, 
and  to  the  same  extent  as  the  defendants,  it  cannot  be 
doubted  that  the  plaintiffs  would  sustain  substantial  and 
serious  injury ;  yet,  if  this  contention  of  the  defendants 
is  correct,  the  plaintiffs  would  have  no  remedy  against 
any  one  of  the  thirteen,  because  no  one  of  them  alone 
caused  substantial  damage. 

Generally  the  law  will  allow  presumption  of  damage  to 
be  made  in  the  case  of  alleged  disturbance  of  easements 
as  distinguished  from  natural  rights,  although  no  actual 
damage  has  resulted  to  the  dominant  owner,  because 
any  disturbance  of   an  easement  must  be  an  injury  to 

(/)  L.  E.,  11  Q.  B.  D.  155;  52  L.  J.,  Q.  B.  445. 


EASEMENTS  GENERALLY. 


423 


Sect.  1. 


tlie  riglit  of  the  owner,  as  it  tends  to  call  liis  right  In  Chap^.  lY 
question,  and  to  afford  evidence  thereafter,  in  derogation 
of  his  title.  This  principle  appears  at  first  sight  to  be 
at  variance  with  the  decision  in  Kensit  v.  The  Great 
Eastern  Railway  Company,  but  here  the  difference  be- 
tween natural  rights  and  easements  appears.  In  that 
case  the  user  by  Free  could  not  tend  to  damage  the 
plaintiff's  natural  rights  ;  and  therefore,  they  not  being 
actually  interfered  with,  were  not  injured  or  risked.  This 
difference  will  be  apparent  if  KenHit  v.  The  Great 
Eastern  RaUtcay  Company  be  compared  with  Harrop 
V.  Hirst  (g).  In  that  case  the  inhabitants  of  a  certain 
locality  claimed  a  right  to  take  water  for  use  in  their 
houses,  from  a  spout  in  a  highway,  and  the  owner  of 
land  through  which  the  water  flowed  to  the  spout  from 
time  to  time  abstracted  the  water  to  such  an  extent  as  to 
render  the  quantity  which  passed  to  the  spoat  insufficient 
for  the  supply  of  all  the  persons  entitled  to  use  the  water, 
and  it  was  held  that  an  action  would  lie  at  the  suit  of 
one  of  the  dominant  owners,  although  he  personally  had 
sustained  no  actual  Injury,  because  the  effect  of  the 
repeated  acts  of  abstraction  miglit  furnish  the  foundation 
of  a  claim  of  right  in  the  defendant,  in  derogation  of  the 
right  of  the  plaintiff,  which  might  be  rendered  valueless. 
So,  it  was  also  held,  that  if  an  obstruction  is  placed  in 
a  path,  which,  being  suffered  to  remain,  would  in  coiu'se 
of  time  furnish  evidence  of  abandonment  of  a  right  of 
way,  an  action  will  lie  for  the  obstruction,  although  no 
damage  has  actually  accrued  therefrom,  and  even  though 
the  way  has  been  impassable  from  natural  causes,  and 
unused  for  a  long  period  {h).  These  principles  of  law 
were  stated  by  Littledale,  J.,  in  the  case  of  Williams  v. 
Morland  {i),  in   the  following   terms:    "It   is  true  that 

{ff)  L.  E.,  4  Exch.  43 ;   38  (h)  Boicer  v.  Hill,  1   Bing. 

L.   J.,    Exch.    1.     See    as   to  N.  C.  549. 

Kensit  v.  Great  Eastern  Rail-  (?)  2  B.  &  C.  p.  916. 
icay  Company^  ante,  p.  420. 
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Cliap.  IV. 
Sect.  1. 


Absence  of 
damage 
■within  a  time 
limited  for 
commencing 
actions. 


Damage  or 
obstruction 
must  bo 
substantial. 


in  trespass  for  a  wrongful  entry  into  tlio  land  of  another, 
a  damage  is  presumed  to  have  been  sustained,  though 
no  pecuniary  damage  be  actually  proved.  So,  in  the 
case  of  an  action  for  the  obstruction  of  a  right  of  common, 
or  a  right  of  way,  any  obstruction  of  that  right  is  a 
sufficient  cause  of  action.  The  doing  of  any  act  calcu- 
lated to  injure  that  right  is  a  sufficient  ground  of  action ; 
but,  generally  speaking,  there  must  be  a  temporal  loss 
or  damage  accruing  from  the  wrongful  act  of  another  in 
order   to  entitle  a   party  to   maintain  an  action  on   the 


case. 


The  principle  of  law,  that  no  action  will  lie  in  the 
absence  of  actual  damage,  or  unless  a  trespass  is  committed 
or  a  right  has  been  infringed,  has  been  carried  so  far,  that 
even  in  cases  in  which  Acts  of  Parliament  have  expressly 
limited  the  time  for  commencing  actions  for  injuries  re- 
ceived through  anything  done  under  the  provisions  of  the 
Acts  to  a  certain  period — as,  for  instance,  six  months — 
from  the  time  when  the  act  which  caused  the  injury  was 
committed,  it  has  been  held  that  the  time  within  which 
the  action  may  be  brought  is  to  be  computed  from  the 
period  when  damage  has  been  actually  sustained,  if  the 
receipt  of  damage  is  essential  for  a  cause  of  action,  and 
not  from  the  time  when  the  act  of  disturbance  was,  in 
fact,  committed  (J). 

When  actual  damage  is  requisite  to  give  a  cause  of 
action  for  disturbance,  or  if  the  user  of  an  easement  is 
obstructed,  the  damage  or  obstruction  must  be  substantial 
in  its  character ;  it  is  not  sufficient  to  show  a  merely 
nominal  amount  of  injury  or  a  trifling  obstruction.  Thus, 
if  a  person  is  entitled  to  have  the  light  or  a  flow  of  water 
unobstructed,  it  would  not  be  sufficient  for  him  to  prove 
that  the  light  was  obstructed  to  an  almost  inappreciable 


(/)  Rolerts  v.  Reid,  16  East,  215. 
C.  &P.  541. 


Gillon  V.  Boddinyton^  1 
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extent,  or  that  the  defendant  to  his  action  had  dipped  a     Chap.  IV. 

watering  pot  in  the  stream  and  taken  a  pot  of  water ;  hut  U — 

if  either  of  those  acts  was  done  to  put  the  right  to  a  test, 
or  was  calculated  hy  repetition  to  establish  an  adverse 
right,  the  action  would  he  maintainable.  So  also  if  a  Slight 
number  of  persons,  either  acting  together  or  indepen-  ma^y^rsms. 
dently,  interfere  with  the  enjoyment  of  an  easement,  an 
action  will  lie  for  an  injunction  against  them  all,  though 
the  obstruction  caused  by  each  of  them  individually  is  of 
a  character  insufficient  in  itself  to  support  an  action  {k). 

Disturbances  of  natiu\al  rights  and  easements  may  be  Right  of 
arranged  in  two  classes  :  in  the  first,  those  which  merely  occupieT  of^ 
affect   the   occupier   of   the   dominant   tenement,  such  as  dominant 

„,.,,  ML-  £      •  T  '      tenement 

temporary  obstruction  of  light  or  pollution  ot  air  ;  and  m  alone  dis- 

the  second  class,  those  which  affect  the  estate  of  a  rever-  t>^bed. 
sioner.  For  the  first  class  of  disturbances,  the  occupier 
who  receives  the  personal  injury  can  alone  sue  the  wrong- 
doer, for  the  reversioner  is  not  hurt;  he  sustains  no 
injury  even  in  cases  of  user  which  would,  in  process  of 
time,  confer  an  easement  in  derogation  of  a  natural  right, 
as  no  easement  can  be  acquired  against  the  reversioner  by 
prescription  when  he  is  out  of  possession  of  the  would-be 
servient  tenement,  for  he  cannot  resist  the  user  (/). 

If  the  reversionary  estate  in  a  dominant  tenement  is  in  Right  of 
any  way  injured  by  the  disturbance  of  an  easement,  not  reversioner, 
only  may  the  occupier  sue  for  the  personal  injury  he  has 
sustained,  but  the  reversioner  may  also  sue  for  the  injury 
to  the  inheritance.     Thus  in  the  case  of  T/te  Mctroj^olitan 


(/i)     Thorpe     V.      Brumjltt,  544.      Simpson  v.    Savage,    1 

L.  E.,  8  Ch.  Ap.  650.    Lanih-  C.  B.,  N.  S.  347  ;  26  L.  J., 

ton\.Mellish,Jj.'R.,{UM)Z  C.   P.   50.     Metropolitan  As- 

Ch.  163;  63  L.  J.,  Ch.  929.  sociation   v.    Fetch,    5   C.  B., 

il)   Cooper  V.    Crahtree,    L.  N.   S.   504  ;    27  L.   J.,    C.   P. 

E.,  19  Ch.  D.  193;  51   L.  J.,  330.     See  Wilso7i\.  Toictmid, 

Ch.  189:  on  appeal,  L.  E.,  20  1   Dr.  &  Sm.  324;  30  L.  J., 

Ch.  D.  589;    51   L.   J.,   Ch.  Ch.  25. 
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Chap.  IV.     Association  for  Improdncj  the  DiccUincis  of  the  Industrial 

'  C/as.ses  V.  Fetch  {?n),  it  was   held   that   a   hoarding,   by 

which  ancient  light  was  obstructed,  might  be  of  such  a 
permanent  character,  and  might  be  productive  of  such 
injury  to  a  reversionary  estate  in  a  house,  as  to  enable  the 
reversioner  to  sue  for  the  obstruction,  for  his  right  might 
be  thereby  prejudiced,  as,  for  instance,  if  the  hoarding 
was  put  up  in  denial  of  the  right  to  light :  a  declaration, 
therefore,  which  alleged  that  the  plaintiff  was  entitled  to 
the  reversion  in  a  house  in  which  there  were  windows 
through  which  the  light  and  air  ought  of  right  to  have 
entered,  and  that  the  defendant  erected  a  hoarding  where- 
by the  light  and  air  was  prevented  entering  the  said 
windows,  and  the  said  house  was  rendered  dark  and  unfit 
for  habitation,  b?/  means  of  which  the  plaintiff'  teas  injured 
in  his  reversionary  estate,  was  held  to  be  good,  and  to 
show  a  cause  of  action.  So,  in  the  case  of  Kidgill  v. 
Moor  ill) ,  it  was  held  that  a  reversioner  might  maintain 
an  action  for  the  locking  of  a  gate  across  a  way,  for  that 
such  an  obstruction  might  be  injurious  to  his  reversionary 
interest.  In  Jesser  v.  Gifford  (o),  also,  it  was  held  that 
if  the  value  of  the  reversionary  interest  in  a  house  is  so 
diminished  by  the  obstruction  of  ancient  lights  that  it 
would  sell  for  a  smaller  sum  than  it  would  have  sold  if 
the  lights  had  not  been  obstructed,  an  action  will  lie 
at  the  suit  of  the  reversioner.  But  an  action  will  not  lie 
at  the  suit  of  a  reversioner  against  a  trespasser  who  enters 
his  land  for  the  purpose  of  asserting  a  right  to  a  way,  for 

(m)   5  C.  B.,  N.  S.  504  ;  27  field,  2  Moo.  &  Eob.  34.     Bell 

L.   J.,    C.   P.    330.      Shadicell  \.  Midland  liailwaij  Company, 

V,  Hutchinson,   3  C.   P.   615.  10  0.  B.,  N.  S.  287;  30  L.  J., 

Same  v.  Same,  2  B.  &  Ad.  97.  C.  P.  273.    Simpson  y.  Savage, 

Bedincjfeld  v.  Onsloiv,  3  Lev.  1  C.  B.,  N.  S.  347  ;  26  L.  J., 

209.     Kino  v.  Rudkin,  L.  E.,  C.  P.  50. 

6  Ch.  D.   160;  46  L.  J.,  Ch.  (o)  4     Burr.    2141.       See, 

807.  however,   Battishill  v.   Reed, 

(«)  9  C.  B.  364  ;   19  L.  J.,  18  C.  B.  696. 
C.  P.  177.    Jlopivood  Y.  Scho- 
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sucli  an  act   during  a   tenancy  is  not   injurious   to   tlie     Chap.  lY. 

reversionary  estate,  iuasmucli  as  it  cannot  form  evidence  — [ '_! — 

of  a  right  against  the  reversioner  {p) .  It  may  be  noticed 
that  in  the  case  of  I^e/l  v.  Mid/and  Raihcay  Company  (q), 
Mr.  Justice  Willes  remarked,  that  an  act  may  be  per- 
manently injurious  so  as  to  entitle  a  reversioner  to  sue  by 
affecting  tenants;  thus,  he  added,  an  action  on  the  case 
lies  by  a  man  "  if  his  tenants  are  impoverished  by  dis- 
tresses to  come  to  another  Court  {Com.  Dig.  tit.  '  Action 
on  the  Case  for  a  Disturbance,'  A.  6)";  and,  "if  he 
threaten  the  tenants  of  another  so  that  they  depart  from 
their  tenures  {lb.  '  Malicious  Misfeasance,'  A.  6)." 

An  action  will  lie  for  continuing  as  well  as  for  creating  Right  of 
anythina:  by  which  an  easement  is  disturbed,  and  if  the  action  for 

J  o      J  ^  ^  _         continuing'  a 

disturbance  of  an  easement  is  continued  after  an  action  disturbance, 
has  been  brought  and  damages  recovered  for  the  original 
act  of  disturbance,  or  if  a  fresh  disturbance  arise  from  the 
original  act,  a  second  action  may  be  brought  for  the  con- 
tinuance or  the  fresh  damage  sustained,  and  the  judgment 
in  the  first  action  is  no  bar  to  the  right  to  bring  the 
second,  whether  it  be  at  the  suit  of  the  occupier  of  the 
dominant  tenement  or  of  the  reversioner  (/•).  This  is  not 
so,  however,  if  the  action  has  been  brought  for  an  injunc- 
tion,  and   damages  have   been   awarded    in   lieu   of    an 


{p)  Baxter  v.  Taylor,  4  B.  y.  Prior,  2  Sallc.  460;  6  Mod. 

&  Ad.  72.     BwisQQ  Tucker  Y.  116  ;   12  Mod.  635.     Saxby  v. 

Newman,  9  L.  J.,  N.  S.,  Q,.  B.  1 .  Manchester  and  Sheffield  Rail- 

{q)   10  C.  B.,  N.  S.  p.  307  ;  way  Company,  L.  R,  4  C.  P. 

SOL.  J.,  C.  P.  p.  281.  198;  38  L.  J.,  C.  P.  153.    As 

(/•)  Shadwellw.  Hutchinson,  to  meaning  of  a  "continuing 

2  B.  &  Ad.  97.     Mitchell  v.  cause    of     action "    in    Ord. 

Barley    Main    Colliery    Com-  XXXVI.,    r.    58,    and    when 

pany,  L.  P.,  14  Q.  B.  D.  125;  damages  can  be  assessed  down 

53  L.  J.,  Q,.  B.  471  :  in  H.  L.,  to  the  time  of  assessment,  see 

L.  P.,  11   App.  Cas.    127  ;   55  Hole  v.    Chard    Union,  L.  P., 

L.  J.,  Q,.  B.  529.     Johnson  v.  (1894)   1   Ch.  293  ;  63  L.  J., 

Long,   Garth.   455.     Roseivell  Ch.  469. 
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Chap.  IV.      iiijimction  under  Lord  Cairns'  Act,  21  &  22  Yict.  c.  27. 
"^^^  '    '       These  damages  are  awarded  once  for  all  (.s). 


Breach  of  Although  an  easement  can  only  be  created  by  deed,  and 

an^'easemSt.  no  interest  in  the  nature  of  an  easement  can  be  conferred 
by  a  writing  not  under  seal,  yet  an  agreement  in  writing 
only  may  be  good  as  an  agreement,  and  the  parties  thereto 
may  be  entitled  to  sue  for  any  breach.  In  the  case  of 
Smart  v.  Jones  {f),  one  Hill  agreed  in  writing,  not  under 
seal,  that  a  certain  man,  Lewis,  might  dig  and  carry  away 
cinders  from  a  cinder-tip,  the  property  of  him.  Hill,  on 
payment  of  a  certain  price.  The  breach  of  agreement 
alleged  was,  that  the  cinders  were  not  the  property  of  Hill, 
and  that  Lewis  was  prevented  taking  them.  It  was  urged 
for  the  defence  that  the  agreement  was  void,  it  being  an 
attempt  to  make  a  grant  of  a  2)rofit  a  jrrendre  by  an 
instrument  not  under  seal ;  but,  on  the  other  hand,  it  Avas 
said  that,  although  an  easement  could  not  be  conveyed 
without  a  deed,  there  might  be  a  good  verbal  agreement 
to  convey  an  easement  if  it  were  not  for  the  Statute  of 
Frauds  {u),  and  that  a  distinction  existed  between  an  action 
for  a  breach  of  an  agreement  to  give  an  easement  and  an 
action  to  maintain  an  easement  properly  created,  which 
distinction  was  pointed  out  by  Alderson,  B.,  in  delivering 
the  judgment  of  the  Court  in  Wood  v.  Leadhittcr  (r). 
The   Court  gave  judgment   for  the  plaintiff ;    for,   said 

(s)   City  of  London  Brewery  equitable  doctrine  of  part  per- 

CompanyY.  Ttnnxmt,  L.  E.,  9  formance  of  a  parol  agreement 

Ch.   Ap.   212;  43  L.  J.,   Ch.  as  applicable  to  an  easement 

457.  to  overcome  the  effect  of  the 

(/■)  33    L.    J.,    C.    P.    154.  Statute   of   Frauds    is    fully 

Allen  v.   Seckham,   47  L.  J.,  discussed,  and  the  doctrine  is 

Ch.  742  :  on  appeal,  L.  E.,  11  applied  to  an  easement,  in  the 

Ch.   D.   790 ;    48    L.   J.,   Ch.  ease    of  McManus  v.    Coohe, 

611.       McManns     V.     Coohe,  L.    E.,    35    Ch.    D.    681;    56 

L.    E  ,    35    Ch.    D.    681  ;    56  L.  J.,  Ch.  662. 

L.  J.,  Ch.  662.  (0   13   M.  &  W.   838  ;    14 

(m)  The  application  of  the  L.  J.,  Exch.  161. 
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Erie,  CJ.,  it  appeared  to  be  merely  a  question  whether,  Chap.  IV. 
when  a  party  to  a  contract  had  broken  his  promise,  an  — '^ 
action  would  lie  against  him  for  that  breach;  and  Willes,  J., 
said  that  no  difficulty  arose  in  the  case  with  reference  to 
the  law  respecting  the  grant  of  an  incorporeal  heredita- 
ment, for  that  it  was  not  asserted  that  Lewis  had  any 
interest  entitling  him  to  enter  and  take  the  cinders ;  but 
reliance  was  placed  on  an  agreement  by  which  it  was 
agreed  that  Lewis  might  enter  for  that  purpose,  and  he  did 
not  get  what  he  was  to  have  under  the  contract  by  reason 
of  a  breach  thereof  by  Hill,  and  that  appeared  to  him  to 
be  actionable. 

On  several  occasions  in  the  earlier  part  of  this  work,  Licences- 
licences,  which  are  not  easements  as  they  confer  no  legal  obstruction, 
right  in  land,  but  which  are  in  the  nature  of  easements, 
inasmuch  as  the  licensee  has  permission  to  act  as  though 
he  had  an  easement,  have  been  referred  to.  It  is  neces- 
sary, therefore,  now  to  consider  the  position,  with  refer- 
ence to  any  remedy  afforded  by  law,  of  a  licensee,  should 
he  be  obstructed  in  the  lawful  exercise  of  his  privilege. 
And  here  the  distinction  must  be  noted  between  obstruc- 
tion by  the  grantor  of  a  licence  and  obstruction  by  a 
stranger,  and  also  between  revocable  and  irrevocable 
licences. 

If  a  licence  is  revocable  at  the  will  of  the  grantor.  Remedy 
any  obstruction  by  him  will  operate  as  a  revocation  of  gfantor. 
the  licence,  and  the  act  is  lawful ;  the  licensee  has, 
therefore,  in  such  a  case,  no  right  of  action  («•), 
but  if  the  licence  is  of  an  irrevocable  character  the  case 
is  different,  and  any  obstruction  even  by  the  grantor 
is  unlawful  and  actionable.  It  does  not  follow,  how- 
ever, that  if  a  licensee  in  such  a  case  should  bring  an 
action  he  can  recover  damages.  No  legal  right  of  his  is 
interfered  with,  and  therefore  he  cannot  sue  for  damages 

(tv)  Hyde  v.  Graham,  1  H.  &  0.  593 ;  32  L.  J.,  Exch.  27. 
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Chap.  IV.     for  oLstruction  of  a  riglit ;  but  if  tlie  licence  has  been 

'  granted  under  a  contract  without  doubt  he  might  recover 

damages  for  breach  of  the  contract  (.r).  If  he  cannot  by 
that  means  obtain  damages,  and  the  licence  is  a  mere 
licence,  his  only  remedy  would  seem  to  be  an  injunction 
to  restrain  the  grantor  from  obstructing  him  in  his  enjoy- 
ment of  it. 

Eemedy  Whether  a  licensee,  either  of  a  revocable  or  of  an  irrevo- 

s^ano-er.  Cable  licence,  has  a  right  of  action  against  a  stranger  who 

obstructs  the  exercise  of  his  privilege,  is  a  question  of  some 
difficulty  ;  but  it  would  seem  that,  as  a  general  rule,  he 
has  not.  If  the  obstructor  has  a  legal  right  to  do  the 
thing  which  causes  the  obstruction,  there  can  be  no  ques- 
tion but  that  the  licensee  has  no  cause  of  action ;  but  if 
he  has  no  right  to  do  the  act,  any  right  of  action  in  the 
licensee  seems  to  depend  on  the  damage  caused  beyond 
the  mere  interference  with  the  privilege.  This  was  the 
effect  of  the  decision  in  the  case  of  Whaley  v.  Laincj  {//) 
in  the  Coiu't  of  Exchequer  ;  and,  though  the  decision  was 
reversed  in  the  Exchequer  Chamber,  yet  that  Court  was 
much  divided  in  opinion,  and  the  reversal  depended  to  a 
great  extent  on  the  form  of  the  pleadings.  A  canal 
company  had  given  the  plaintiff  permission  to  di-aw  water 
by  means  of  a  pipe  from  their  canal  to  his  factory ;  the 
defendants,  without  right,  poured  chemical  matter  into  the 
canal,  which  was  drawn  through  the  pipe  into  the  plaintiff's 
boilers  and  damaged  them.  It  was  held  in  the  Court  of 
Exchequer,  that  he  had  a  right  of  action  against  the 
defendants,  not  on  the  ground  of  any  right  of  his  being 
interfered  with,  but  simply  on  the  ground  of  the  injury 
caused  by  the  defendants  to  the  plaintiff  who  was  lawfully 
using   the  water.      Pollock,   C.B.,  remarked,  dm-ing  the 

(x)  SmartY.  Jones, Z^Jj.Z.,  27  L.  J.,  Exch.  422.     Stock- 

C.  P.  154.  po7-t  JVaie?'uor/is   Company  v. 

'(?/)    2   H.    &   N.    476;     26  Potter, j^er Br amivcU,B.,  hJL. 

Jj.  i.,'E^c\i.  2,21 -.'m  Exchequer  &  C.   300.     Mitcalf  y.  Wcst- 

Chaniher,    3    H.    &   N.    675;  mcay,   34    L.   J.,   0.  P.    113. 
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argument,  that  tliere  was  a  distinction  between  withdraw-     Chap.  IV. 

ing  water  and  polluting  it ;   for  the  plaintiff,  having  no  t^t^^j_ 

legal  right  to  have  the  flow  of  water  uninterrupted,  could 
not  have  sued  for  mere  loss  of  the  water  by  obstruction, 
but  that  was  quite  different  from  the  case  before  the  Com-t, 
where  foul  matter  was  caused  to  flow  into  the  plaintiff's 
premises  and  to  produce  actual  damage  to  his  boilers. 

It  is  impossible  to  lay  down  any  general  rule  as  to  the  WLen  the 

,    .    ■,  ,  T-r.      ,        r-,  ,  P      T         ;•  -M      ■      J.       £  Court  will 

cases  m  which  the  High  Court  of  Justice  will  mterlere  restrain  dis- 
by  injunction  to  restrain  the  disturbance  of  an  easement.  JjJ^^"Jj^^^ 
There  is  no  doubt  that  the  remedy  by  injunction  was 
much  more  rarely  resorted  to  formerly  than  it  is  at  the 
present  day,  for  the  tendency  of  the  Court  of  Chancery  then 
was  rather  to  leave  an  injured  party  to  his  remedy  at  law  {z) ; 
but  in  later  years  applications  to  a  Court  of  Equity  became 
more  frequent  than  formerly,  and  when  the  Court  of  Chan- 
cery had  power  conferred  upon  it  to  award  damages  {a), 
suits  in  equity  to  a  great  extent  superseded  actions  at 
common  law.  This  remark  applies,  perhaps,  to  cases  of 
obstruction  of  light  more  than  to  disturbance  of  any  other 
species  of  easement,  for  the  remedy  by  injunction  in  cases 
of  obstruction,  or  threatened  obstruction  of  light,  is  often 
preferable  and  more  efficacious  than  an  action  for  damages. 
When  considering  the  several  species  of  easements,  and 
the  remedies  for  their  disturbance,  in  the  next  section  of 

(s)  In  the  case  of  Bcddoio  that  many  vexatious  and  in- 

V.  Beddoiv  (L.  R.,   9  Ch.  D.  convenient   restrictions   were 

89  ;  47  L.  J.,  Ch.  588),  Jessel,  adopted,  and  that  the  grant- 

M.E.,    commented   upon   the  ing  of  injunctions  was  looked 

extension  of  the  jurisdiction  upon     as     an    extraordinary 

of  the  Court  as  to  the  grant-  exercise  of  jurisdiction,  while 

ing  of  injunctions  and  on  the  now,  one  of  the  most  useful 

change  of  practice  under  the  functions  of  a  court  of  justice 

Common  Law  Procedure  Act,  is  to  restrain  wrongful  acts. 

1854,  and  the  Judicature  Act,  {a)  This    power   was   con- 

1875,  showiug  that  by  the  old  ferred    by   statute   21    &    22 

practice  of  the  Chancellors  the  Vict.  c.  27,  s.  2,  now  repealed ; 

jurisdiction  was  very  limited,  but  see  post,  note  {/:),  p.  436. 
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Chap.  IV.     this  chapter,  attention  will  he  called  to  the  rules  which 

^^  '  have  been  laid  down  from  time  to   time  by  the  Court 

of  Chancery  for  its  guidance  in  granting  injunctions 
or  awarding  damages  in  cases  affecting  easements ;  for 
even  under  the  altered  system  of  judicature  the  principles 
upon  which  the  Court  of  Chancery  acted  continue  to  be 
applied,  and  it  is  scarcely  possible  to  lay  down  any  general 
rule  on  this  subject  that  shall  be  adapted  to  easements 
of  all  kinds.  It  may  be  remarked,  however,  that  in 
Heath  v.  Buchmll  (b),  Lord  Romilly,  M.R.,  said  that  it 
may,  no  doubt,  be  laid  down  as  a  general  axiom  that 
where  a  man  possesses  a  right  to  light  and  air  over  the 
property  of  his  neighbour,  the  obstruction  of  which  would 
be  punishable  at  law  in  the  shaj)e  of  damages,  a  Court  of 
Equity  will,  by  injunction,  prevent  that  obstruction,  and 
though  this  rule  was  limited  by  the  Master  of  the  Eolls 
to  cases  of  obstruction  of  light,  it  may  not  very  inappro- 
priately be  applied  to  cases  of  disturbance  of  other  ease- 
ments if  the  injury  which  would  arise  from  the  disturbance 
would  be  of  a  permanent  character.  The  general  axiom 
of  the  Master  of  the  Rolls,  however,  does  not  contain  all 
the  essential  characteristics  which  were  requisite  to  induce 
the  Court  of  Chancery  to  grant  an  injunction  to  restrain 
disturbance  of  an  easement,  for  Kindersley,  V.-C,  in  the 
case  of  JVood  v.  Sufcliffc  {c)  (not  laying  down  any  general 
rule,  but  limiting  his  judgment  expressly  to  the  case 
before  the  Court,  which  was  a  suit  for  an  injunction  to 
restrain  pollution  of  water),  said:  "  If  that  be  the  case  " 
(that  is,  if  the  plaintiffs  were  entitled  to  pmity  of  water, 
and  had  sustained  serious  and  continuous  damage  from  the 
pollution  by  the  defendants),  "  and  if  the  restraining  of 
those  acts  by  injunction  will  restore,  or  tend  to  restore, 
the  plaintiffs  to  the  position  in  which  they  have  a  right  to 

{b)  L.  E.,  8  Eq.  p.  6.  Potteries     Waterworks     Coni- 
ne) 21    L.  J.,    Ch.  p.   255.  ;jff«y,  L.  E.,8Ch.  Ap.  p.  142; 

See  dl&oper  Mellish,  L.J.,  in  42  L.  J.,  Ch.  p.  112. 

Cloives    V.    The   Staffordshire 
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stand,  and  in  wticli  they  before  stood,  and  if,  moreover,     Chap.  rv. 

the  injury  which  is  occasioned  by  the  works  complained    !_! 

of  is  of  such  a  nature  as  that  the  recovery  of  pecuniary 
damages  would  not  afford  an  adequate  compensation — that 
is,  such  a  compensation  as  would,  though  not  in  specie,  in 
effect  place  the  plaintiffs  in  the  same  position  in  which 
they  stood  before ;  and  if,  moreover  (for  there  are  several 
conditions),  the  plaintiffs  do  not  sleep  upon  their  rights, 
and  do  not  acquiesce  either  actively  or  passively  in  the 
acts  which  they  now  complain  of,  but  use  due  diligence 
and  vigilance  to  take  such  steps  as  are  proper  and  neces- 
sary for  the  vindication  and  protection  of  their  rights, — 
if  these  conditions  occur  in  such  a  case  as  that  which  is 
now  presented  here,  the  plaintiffs,  the  parties  so  injured, 
I  conceive,  have,  as  a  general  rule,  a  right  to  come  to  the 
Court  of  Equity  and  say,  '  Do  not  put  us  to  bring  action 
after  action  for  the  pm'pose  of  recovering  damages,  but 
interpose  by  a  strong  hand,  and  prevent  the  continuance  of 
those  acts  altogether,  in  order  that  our  legal  right  may  be 
protected  and  secured  to  us.'  " 

Another  passage,  showing  when  the  Court  of  Chancery  Disturbance 
will  interfere  by  injunction  to  restrain   the   disturbance  threatened, 
of   an   easement   or   similar  right,  if   the  right  has  not  Injunction, 
been  already  distm-bed  but  there  is  a  mere   probability 
of    disturbance,    may    not     inajopropriately    be    quoted. 
Jessel,  M.R.,  said,  with  reference  to  a  right  of  shooting 
which  was  the  subject  of  the  case  before  the  Court  (</)  : 
"  Now  what   are   the   principles  upon   which   this  Court 
interferes  ?     I  take  it  that  in  order  to  obtain  an  injunction 
a  plaintiff  who  complains,  not  that  an  act  is  an  actual 
violation  of  his  right,  but  that  a  threatened  or  intended 
act,  if  carried  into  effect,  will  be  a  violation  of  the  right, 

(f7)  Pattison  v.  Gilford,  L.  acted   upon    in    Goodhart   v. 

E.,  18  Eq.  p.  262;  43  L.  J.,  Hyett,  L.  E.,  25  Ch.  D.  182; 

Ch.  p.  526.     This  dictum  of  53  L.  J.,  Ch.  219. 
the  Master  of  the  Eolls  was 

G.  F  F 
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Chap.  IV. 
Sect.  1. 


Interruption 
from  want  of 
repair. 

Mandatory- 
injunction. 


must  show  that  sucli  will  bo  an  inevitable  result.  It  will 
not  do  to  say  a  violation  of  the  right  may  be  the  result ; 
the  plaintiff  must  show  that  a  violation  will  be  the  inevit- 
able result."  The  Master  of  the  EoUs  then  proceeded  to 
cite  the  cases  of  HainesY.  Taylor  {c),  The  Emperor  of  Austria 
V.  Bay  (/),  and  Tipping  v.  Eckerslcy  (g),  to  show  that  this 
had  been  the  principle  on  which  the  Court  had  always 
acted  in  such  cases.  The  same  principle  was  applied  in 
the  case  of  Fletcher  v.  Bealey  {h),  when  it  was  held  that,  to 
obtain  an  injunction  to  prevent  threatened  injury  only,  it 
is  necessary  to  prove  that  the  injury  is  imminent,  and 
that  if  it  should  come  it  will  be  very  substantial  and 
almost  irreparable.  The  general  principles  on  which  the 
Court  will  act  in  quia  timet  actions  were  fully  considered 
in  this  case.  In  the  case  of  Siddons  v.  Short  (/) ,  however. 
Grove,  J.,  thought  tliat  an  action  for  an  injunction  was 
maintainable  if  there  was  reasonable  and  probable  cause 
for  apprehending  a  disturbance  of  a  right. 

It  frequently  happens  that  the  enjoyment  of  an  ease- 
ment is  interrupted  by  the  subject  of  the  easement  being 
out  of  repair ;  and  the  question  then  arises  whose  duty 
is  it  to  do  the  repairs,  the  dominant  or  the  servient 
owner?  The  general  rule  has  been  abeady  pointed 
out,  that  the  dominant  owner,  who  has  the  use  of  the 
thing,  must  keep  it  in  repair,  and  that  it  is  contrary  to 
the  nature  of  an  easement  to  subject  the  servient  owner 
to  any  personal  obligation  to  do  anything,  his  obligation 
being  merely  to  suffer  something  to  be  done  on  his  land 
or  to  refrain  from  doing  something  otherwise  lawful.  Of 
course  the  servient  owner  may  bind  himself  by  covenant, 
or  possibly  by  some  other  means,  to  keep  the  subject  of 
the  easement  in  repair ;  but  in  the  absence  of  any  special 


(e)  2  Ph.  209. 
(/)  3  D.,  F.  &  J. 
(>)  2  K.  &  J.  264. 


(A)  L.  E.,  28  Ch.  D.  688  ; 
217.  54  L.  J.,  Ch.  424. 

{i)  L.  E.,  2  C.  P.  D.  572 ; 
46  L.  J.,  C.  P.  795. 
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obligation  so  created  tlie  general  rule  is  that  he  is  not     Chap.  lY. 

bound  to  do  anything.     There  was  a  case,  however,  which  '. !_ 

ought  not  to  be  passed  by  unnoticed,  in  which  the  general 
principle  seems  to  have  been  departed  from.  In  Lane  v. 
Neicdigate  (j)  the  plaintiff,  who  was  assignee  of  a  lease 
granted  by  the  defendant  for  the  purpose  of  erecting  mills 
with  covenants  for  a  supply  of  water  from  the  defendant's 
canal  and  reservoir,  prayed  by  his  bill  that  defendant 
might  be  decreed  so  to  use  and  manage  the  waters  of  the 
canal  as  not  to  injure  the  j^laintiff  in  his  occupation  of 
his  mills,  and  also  that  he  might  be  decreed  to  restore  a 
cut  and  a  stop-gate  and  the  banks  of  the  canal  to  their 
former  height,  and  to  repair  banks  and  other  things. 
Lord  Eldon,  C,  on  motion  for  injunction,  expressed  a 
difficulty  whether  it  was  according  to  the  practice  of  the 
Court  to  decree  or  order  repairs  to  be  done,  but  said :  "I 
think  I  can  direct  it  in  terms  that  will  have  that  effect. 
The  injunction  I  shall  order  will  create  the  necessity  of 
restoring  the  stop-gates,  and  attention  will  be  had  to  the 
manner  in  which  he  is  to  use  these  locks,  and  he  will  find 
it  difficult,  I  apprehend,  to  avoid  completely  repairing 
these  works."  The  order  was  for  a  mandatory  injunction 
to  restrain  the  defendant  from  further  impeding,  obstruct- 
ing or  hindering  the  plaintiff  from  using  the  demised 
premises  by,  among  other  things,  continuing  to  keep  the 
canal  out  of  repair.  This  decree  appears  so  much  to 
violate  the  general  principle  relating  to  the  obligation  of 
a  servient  owner  that  it  is  questionable  if  it  is  worth  much 
as  a  precedent.  It  may  have  been  that  there  was  some- 
thing in  the  covenant  to  cast  the  burden  of  repair  on  the 
servient  owner,  but  from  the  difficulty  seen  by  the  Lord 
Chancellor  in  making  the  order  it  would  appear  that 
there  was  nothing  of  the  kind,  and  that  he  acted,  or  tried 
to  act,  on  general  principles. 

{j)  10  Ves.  192. 


436 


DISTURBANCE  OF  EASEMEKTS. 


Chap.  IV. 
Sect.  1. 

Damages  for 
obstruction 
awarded  in 
lieu  of  an 
injunction. 

Stat.  21  &  22 
Vict.  c.  27. 


There  are  many  cases  in  wliich  tlie  Court  will  consider 
justice  is  better  attained  by  an  award  of  damages  than  by 
the  grant  of  an  injunction,  even  though  an  injunction  is 
the  only  remedy  sought  in  the  action.  In  former  times  the 
Court  of  Chancery  had  no  power  to  award  damages,  and 
this  may  have  been  the  reason  why  easement  cases  so 
much  less  frequently  came  before  the  Com-t  of  Chancery 
than  before  the  Courts  of  Common  Law.  In  more  recent 
times  the  reverse  has  been  the  case,  and  especially  since 
Lord  Cairns'  Act  (21  &  22  Vict.  c.  27),  by  which  power 
was  given  to  the  Court  of  Chancery,  in  all  cases  in  which 
it  had  jurisdiction  to  entertain  an  application  for  an 
injunction  against  a  breach  of  any  covenant,  contract  or 
agreement,  or  against  the  commission  or  continuance  of 
any  wrongful  act,  to  award  damages  to  the  party  injured, 
either  in  addition  to,  or  in  substitution  for,  such  injunction. 
Although  this  Act  has  now  been  repealed  {k)  it  has  become 
such  a  common  practice  since  the  Judicature  Acts  to 
claim  damages  as  an  alternative  remedy  for  an  injunction, 
that  it  is  still  necessary  not  to  lose  sight  of  the  principles 
by  which  the  Court  would  be  guided  under  that  Act  as 
to  awarding  damages  in  lieu  of  granting  an  injunction. 
There  have  been  various  cases  in  which  the  power  to  do 
under  Lord  Cairns'  Act  has  been  exercised,  but  it  is 


so 


impossible  to  extract  from  them  any  invariable  rule. 
Adopting  the  reported  words  of  Pearson,  J.,  in  a  case  in 
which  he  considered  that  the  Court  was  entitled  to  grant 
an  injunction  to  restrain  obstruction  of  light,  but  it  was 
questionable  whether  it  ought  not  to  exercise  the  power 


{k)  Eepealed  by  46  &  47 
Yict.  c.  49.  In  Sayers  v.  Coll- 
yer  (L.  E.,  28  Ch.  D.  103; 
54  L.  J.,  Ch.  1),  Baggallay, 
L.J.,  said:  "It  has  been 
stated  also  that  the  Act  has 
been  repealed  since  the  former 
hearing  of  the  case.    It  is  true 


that  it  is  included  in  the  sche- 
dule to  the  Statute  Law  Ee- 
vision  and  Civil  Procedure 
Act,  1883,  but  there  are  suffi- 
cient words  in  that  statute 
to  continue  that  jurisdiction 
although  the  Act  be  repealed." 
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given  by  Lord  Cairns'  Act  to  award  damages  instead,  it     CHap.  IV. 
may  be  said  that  "the  authorities  seem  to  have  laid  down  !_1_ 


no  settled  rule  as  to  the  way  in  which  the  Court  ought  to 
exercise  the  discretion  given  it  by  the  Act,  except  that 
the  Court  would  not,  when  the  defendant  was  doing  an 
act  which  would  render  the  plaintiff's  property  absolutely 
useless  to  him,  compel  him  to  sell  his  property  out  and 
out  to  the  defendant,  but  that  if  the  injury  was  less  serious 
the  Court  must  exercise  its  discretion"  (/),  and  such  dis- 
cretion must  be  exercised  reasonably  according  to  the 
circumstances  of  the  case  (;;?).  In  Martin  v.  Price  {n), 
Kekewich,  J.,  assented  to  the  above  view,  and  added  the 
principle  that  where  the  injury  is  substantial  and  there  is 
no  imperfection  in  the  plaintiff's  title— such,  for  instance,  as 
might  be  created  by  laches  on  his  part — and  there  are  no 
other  circumstances  to  modify  the  severity  of  the  Court, 
injunction  is  the  proper  remedy. 

As  there  is  not  any  more  definite  rule  than  this,  it  may  Cases  relatiuj 

.      .      ,  ^    1-         1.  *°  award  of 

be  convenient  to  have  the  prmcipal  cases  relatmg  to  ease-  damages  in 
ments,  in  which  the  Courts  have  expressed  any  opinions  jn^'^^^tio^g^ 
as  to  the  cases   in  which   damages   should   be   awarded 
instead  of  an  injunction,  set  out.     The  following  notes 
are  therefore  given  : — 

In  Durell  v.  Pritchard  (o),  the  obstructing  building, 
which  it  was  sought  to  get  removed  by  injunction, 
had  been  completed  before  the  suit  was  commenced, 
and  the  Master  of  the  Eolls  refused  to  grant  an 
injunction,  though  the  obstruction  was  sufficient 
for  that  remedy  if  application  had  been  made  in 

(0  Hollandy.  Worley,  L.  E.,  18  Eq.  544  ;  43  L.  J.,  Ch.  777 : 

Weekly  Notes,  April  5,  1884,  on  appeal,  L.  E.,  10  Ch.  Ap. 

p.  90 ;  s.  c,  L.  E.,  2G  Ch.  D.  283  ;  44  L.  J.,  Ch.  523. 

578;     54     L.    J.,     Ch.     268.  (n)  L.  E.,  (1894)  1  Ch.  276; 

Shelfer    v.    City     of    London  63  L.  J.,  Ch.  209. 

Electric    Lighting     Company,  (o)  34  L.  J.,   Ch.  598  :  on 

L.  E.,   (1895)  1  Ch.  287  ;   64  appeal,  L.  E.,  1  Ch.  Ap.  244; 

L.  J.,  Ch.  216.  35  L.  J.,  Ch.  223. 

(m)  AynsleyY.  Glover,  L.E., 
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Chap.  rv.  time.   The  Lords  Justices  refused  to  award  damages 

^^  '    '  as  the  plaiutiiis  had  not  at  the  time  the  suit  was 

commenced  any  case  entitling  them  to  relief  in 
equity,  and  their  proper  course,  therefore,  was  to 
have  sued  in  a  common  law  court  for  damages. 
Their  Lordships  held  that  Lord  Cairns'  Act  left 
it  in  the  discretion  of  the  Court  whether  it  would 
award  damages  or  not. 

In  T/w  Curriers'  Company  v.  Corhett  (p),  where  the 
buildings  were  finished  before  the  bill  was  filed 
and  the  plaintiffs  were  not  occupiers  but  owners 
in  reversion,  the  Court  ordered  an  inquiry  as  to 
damages  occasioned  by  the  new  buildings  instead  of 
granting  an  injunction. 

In  Iscnherg  v.  The  East  India  House  Estate  Company 
{Limited)  (q),  the  building  obstructing  ancient  light 
had  not  been  completed,  and  the  plaintiff  asked  for 
a  mandatory  injunction,  to  make  the  defendants 
pull  down  so  much  of  their  new  building  as  should 
be  carried  higher  than  the  old  one.  The  biU  did 
not  pray  for  damages.  Lord  Westbury,  C,  said 
that  every  one  of  this  class  of  cases  must  depend 
on  its  own  peculiar  circumstances.  The  remedy 
given  by  the  common  law  was  an  action  for 
damages,  but  as  the  damage  in  many  cases  did 
not  admit  of  being  estimated  in  money  the  Court 
of  Chancery  had  assumed  jurisdiction,  which,  so  far 
as  it  partook  of  the  nature  of  a  preventive  remedy, 
was  a  jurisdiction  which  could  be  exercised  without 
difficulty ;  but  there  had  been  superadded  the  power 
of  the  Court  to  grant  a  mandatory  injunction,  and 
the  exercise  of  that  power  was  one  which  must  be 
attended  with  the  greatest  possible  caution.  He 
thought,  without  intending  to  lay  down  any  rule, 

(p)  2  Dr.  &  Sm.  355.  (y)  33  L.  J.,  Ch.  392. 
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that  tliat  remedy  should  be  confined  to  cases  wliere     Cliap.  lY. 
the  injmy  done  to  the  plaintifi  could  not  be  esti-  '. — 1 — 


mated  and  sufficiently  compensated  by  a  pecuniary 
sum  ;  that  where  it  admits  of  such  estimation,  and 
might  be  abundantly  compensated  in  money,  there 
appeared  no  necessity  to  superadd  the  exercise  of 
that  extraordinary  power  by  that  Court.  His 
lordship  directed  an  inquiry  as  to  damage  and 
what  would  be  sufficient  compensation,  including 
therein  power  to  direct  any  works  to  be  done  by 
the  defendants  for  the  benefit  of  the  plaintiff  as 
part  of  the  compensation  to  be  made  to  him. 

In  Senior  v.  Paicson  (r),  the  circumstances  were  such 
as  would  have  justified  a  mandatory  injunction, 
but  there  had  been  considerable  delay,  after  the 
plaintiff  knew  of  the  intention  to  raise  the  buildings 
higher  than  the  old  ones,  before  the  bill  was  filed, 
and  there  had  been  an  offer  by  the  plaintiff  to  sell 
the  dominant  tenement  to  the  defendant.  Page 
Wood,  V.-C,  said  he  had  always  felt  great  hesita- 
tion in  granting  relief  by  way  of  compensation  in 
damages  in  questions  of  that  kind,  and  that  it  was 
only  in  very  exceptional  cases  indeed  that  defen- 
dants who  had  erected  buildings  obstructing  light 
and  air  would  be  considered  entitled,  as  it  were,  to 
a  compulsory  sale  of  the  plaintiff's  property.  In 
the  present  case,  however,  there  were  two  points 
which  led  him  to  think  that  an  award  of  damages 
would  do  substantial  justice  between  the  parties, 
namely,  the  delay  and  the  negotiation  for  the  sale. 

In  The  City  of  London  Brewery  Co.  v.  Tennant  (.s)  the 
doctrine  laid  down  in  Durell  v.  Pritchard  was,  as  a 
general  principle,  dissented  from  by  the  full  Court 
of  Appeal  in  Chancery,  though  it  might  have  been 

(r)  L.  E.,  3  Eq.  330.  {s)  L.  E.,    9  Ch.  Ap.    212  ; 

43  L.  J.,  Ch.  457. 
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Chap.  lY.  sound  in  that  particular  case  ;  and,  on  the  contrary, 

^^  '    •  it  was  held  that  the  fact  of  an  ohstructing  huilding 

having  been  completed  before  a  bill  for  an  injunc- 
tion is  filed  does  not  deprive  the  Court  of  its  j)ower 
either  to  grant  a  mandatory  injunction  or  to  award 
damages.  It  was  further  pointed  out  by  the  Lord 
Chancellor  that  an  award  of  damages  by  the  Court 
instead  of  an  injunction  is  compensation  given  once 
for  all,  and  will  prevent  a  multiplicity  of  actions  for 
continuance  of  the  obstruction,  thus  differing  from 
an  award  of  damages  in  a  common  law  action. 

In  The  National  Provincial  Plate  Glass  Insurance 
Company  v.  TJie  Prudential  Assurance  Company  {s), 
Jessel,  M.E.,  said  that  a  consideration  that  ought 
to  have  weight  in  determining  whether  damages 
should  be  awarded  instead  of  an  injunction,  is  the 
comparative  injury  caused  in  point  of  value  and 
damage  to  each  party  as  regards  the  removal  of 
the  obstruction  —  that  is,  by  destroying  a  new 
building  with  a  view  to  restore  the  enjoyment  of 
light ;  and  in  that  case  it  appeared  to  him  that  the 
injuiy  to  the  defendants  would  be  out  of  all  com- 
parison with  the  injury  to  the  plaintiffs  as  regarded 
the  obstruction  of  the  light  to  the  window  in  ques- 
tion. Subsequently,  Fry,  J.,  took  the  materiality 
of  the  injury  done  the  plaintiffs  into  consideration, 
and  awarded  damages  instead  of  an  injunction. 

In  Krcht  v.  BurreU  {t)  the  plaintiff  gave  the  defen- 
dant notice  of  his  right  of  way  when  he  began  to 
build.  He  still  continued  building,  and  finished 
after  writ  issued.  Jessel,  M.E.,  refused,  on  the 
application  of  the  defendant,  to  award  damages  for 
obstruction  of  the  way,  and  granted  a  mandatory 

(s)  L.  E.,  6  Ch.  D.  757.  L.   E.,    11   Ch.  D.    146;    48 

(0  L.  E.,   7  Ch.  D.   551  ;      L.  J.,  Ch.  252. 
47  L.  J.,  Ch.  353  :  on  appeal, 
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injunction.     Botli  the  Master  of  the  EoUs  and  the     Chap.  lY. 

Lords  Justices  held  that  it  was  not  intended  by  the  L-l_ 

legislature,  in  giving  a  power  to  award  damages 
under  Lord  Cairns'  Act,  to  compel  a  man  who  is 
wronged  to  sell  his  property  to  the  person  who  has 
wronged  him.  They  also  held  that  the  case  of 
Dwell  V.  Pritchard,  and  similar  cases,  did  not 
apply  to  this  case  when  the  defendant  had  pro- 
ceeded with  the  wrong  after  action  brought. 

In  Greenwood  Y.  Sornsey  (u),  in  which  the  writ  was 
issued  when  the  obstructing  building  was  only  just 
beo-un,  and  the  plaintiff  moved  for  an  interlocutory 
injunction,  but  the  defendant  wishing  to  continue 
building  gave  an  undertaking  to  pull  his  building 
down  if  ordered,  and  no  interlocutory  injunction 
was  thereupon  granted,  an  injunction  was  granted 
at  the  trial,  though  buildings  of  the  value  of 
£6,000  had  been  erected,  and  the  plaintiff's  injury 
was  only  valued  at  £600.  Bacon,  Y.-C,  on  the 
authority  of  Aijnsley  v.  Glover  and  Krehl  v.  Burrcll, 
said  he  had  no  authority  to  grant  or  to  sell  to  the 
defendant,  against  the  will  of  the  plaintiff,  a  licence 
to  commit  that  wrong  of  which  the  plaintiff  com- 
plained in  consideration  of  any  money  payment. 

In  Lmcrcnce  v.  Sorton  {v),  Chitty,  J.,  refused  to  give 
damages  in  lieu  of  a  mandatory  injunction,  as  ob- 
jection was  made  to  the  building  when  only  partly 
raised,  and  it  was  completed  hastily  to  get  it  done 
before  the  writ  should  be  issued. 

In  Martin  v.  Price  (.r),  the  plaintiff  only  held  his 
premises  for  the  end  of  a  term  of  which  twenty- nine 
years  and  a  half  were  unexpired.     He  sub-let  the 

(«)  L.  E.,  33  Ch.  D.  471 ;  {x)  L.  E.,  (1894)  1  Ch.  276; 

55  L.  J.,  Ch.  917.  63  L.  J.,  Ch.  209. 

{y)  59  L.  J.,  Ch.  441. 
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Chap,  rv.  premises  to  tenants.      The  defendant  had  pulled 
'  down  his  house  opposite  and  proposed  to  erect  a 


much  larger  house  on  the  same  site,  a  portion  being 
already  raised  at  the  date  of  the  writ,  which  caused 
serious  obstruction  of  light  to  the  windows  opposite. 
The  plaintiff's  tenants,  however,  had  not  com- 
plained, the  pro]3erty  was  well  let,  and  there  was 
no  evidence  that  the  letting  value  had  diminished. 
Kekewich,  J.,  thought  this  was  a  case  for  damages 
and  not  for  injunction,  but  the  Court  of  Appeal 
thought  the  plaintiff  entitled  to  an  injunction. 

Damages  for        In  Martin  V.  Price,  just  referred  to,  the  question  was 
wrongs.  raised  whether  the  Court  could  in  any  case  award  damages 

instead  of  an  injunction  for  prospective  injury,  where  the 
obstructing  building  had  not  yet  been  put  up  but  only 
threatened.  The  learned  judge  in  the  Coiu't  below 
awarded  damages  both  for  injury  already  caused  by 
partial  erection  of  the  building  and  obstruction  of  light, 
and  also  for  the  injury  expected  to  arise  when  the  whole 
building  should  be  finished.  Unfortunately  the  Court  of 
Ajjpeal  did  not  feel  called  upon  to  decide  this  point,  which 
it  described  as  being  by  no  means  free  from  difficulty,  as 
it  thought  the  judgment  of  the  Court  below  was  wrong  on 
other  grounds  in  awarding  damages,  and  reversed  it, 
granting  an  injunction.  Cases  were  cited  as  authorities 
for  both  views,  so  it  may  be  well  to  consider  the  principles 
involved.  Suppose  that  an  action  were  brought  in  a  Court 
of  Common  Law  for  damages  for  injuries  which  might 
arise  from  an  expected  act  of  another  person,  would  it  not 
be  a  good  test  to  ask  if  the  action  would  lie  and  such 
damages  could  be  recovered,  and  would  not  the  answer  be, 
No,  for  the  act  might  never  be  done,  though  contemplated, 
and  no  injury  would  then  ever  arise  ?  Surely,  then,  no 
action  would  lie,  or  if  it  would,  no  damages  could  be 
assessed.  If  a  wrongful  act  is  intended,  it  is  one  thing  to 
prevent  it  by  injunction  before  it  is  attempted,  but  quite 
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another   to  award   damages  for  injury  that  may  never     Chap.  IV. 

happen.     If,  too,  damages  should  be  awarded  for  injury  !^^^_1_ 

from  an  intended  wrongful  act,  the  award  of  such  damages 
must  be  taken  as  a  legal  sanction  for  the  wrong  to  be 
committed,  and  would  not  such  sanction  of  a  wrong  be 
contrary  to  the  poHcy  of  the  law  ?  For  these  reasons  how 
could  damages  be  awarded  if  a  wrongful  act  is  only 
contemplated  or  threatened  in  lieu  of  an  injunction  asked 
for? 


Sect.  2.— On  Disturbance  of  Farticular  Easements,  and  on     ^^ciioji  2. 
Legal  Remedies  for  the  same. 

Besides  the  rules  and  principles  of  law  relating  to  dis- 
turbance of  natural  rights  and  easements  generally,  and 
the  remedies  which  the  law  affords  for  such  disturbance, 
which  have  been  considered  in  the  preceding  section  of 
this  chapter,  there  are  some  points  relating  specially  to 
aii%  light,  support,  water,  and  rights  of  way  which  now 
demand  attention.  In  the  present  section  it  is  purposed  to 
explain  when,  and  to  what  extent,  the  law  forbids  dis- 
turbance of  these  particular  kinds  of  easements  and 
natural  rights,  as  well  as  the  circumstances  under  which 
the  Coui-t  will  restrain  disturbance  by  injunction. 


AIR. 


It  will  be  remembered  that  natural  rights  and  ease- 
ments with  reference  to  air  are  of  two  kinds — namely, 
those  connected  with  the  free  passage  of  air,  and  those 
connected  with  purity  of  air ;  and  that  though  a  right  to 
free  and  uninterrupted  passage  of  air  to  a  window  may  be 
acquired  by  prescription  or  grant,  yet  that  no  right  to  Right  of 
the  uninterrupted  How  of  wind  to  a  windmill  or  to  a  obsUucdon 
chimney  can  be  so  acquired.     This  being  so,  no  action  of  air. 
can  be  maintained  by  the  owner  of  a  windmill  or  chimney 
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against  a  landowner  who,  by  building,  obstructs  tbe  wind, 
to  the  damage  of  the  mill,  or  in  such  a  way  as  to  make 
the  chimney  smoke  (//)  ;  but,  from  the  earliest  times,  a 
right  of  action  for  obstruction  of  air  which  would  have 
entered  a  window,  has  been  recognized  by  law,  if  a  right 
that  the  air  shall  be  uninterrupted  has  been  acquired  {z)  ; 
and  the  Court  will,  if  the  case  demands  it,  restrain  such 
obstruction  by  injunction. 

The  distinction  between  the  easements  of  free  passage 
of  light  and  free  passage  of  air  has  already  been  noticed, 
when  the  acquisition  of  those  easements  was  under  con- 
sideration. It  was  then  shown  that  they  are  acquired  by 
prescription  by  different  means,  rights  to  light  being 
acquired  under  the  Prescription  Act,  which  does  not 
touch  rights  to  free  passage  of  air,  and  rights  to  free 
passage  of  air  being  acquired  by  prescription  at  common 
law,  by  which  means  the  House  of  Lords  has  said 
rights  to  light  cannot  now  be  acquired  (fir) .  Still  it 
is  a  frequent  practice  to  couple  them  together  as  if 
they  were  one  and  the  same  easement,  or  as  if  they 
were  at  all  events  so  connected  that  where  there  was  the 
one  there  also  was  the  other.  This  is  an  error,  and  the 
only  point  in  common  between  them  is  that  they  both 
exist  in  connection  with  windows,  and  other  openings 
in  the  walls  of  houses.  As,  in  speaking  of  these  easements, 
it  has  been  a  common  custom  to  couple  them  together,  so 
in  suing  for  obstruction  of  the  one  it  has  also  been  the 
custom  to  charge  the  offender  with  obstruction  of  both, 
and  yet  how  obvious  it  is  that  cases  must  be  innumerable 
in  which  the  light  accustomed  to  come  to  a  window  is 
obstructed,  while  the  air  is  in  no  appreciable  way  impeded. 
It  is  strange  that  until  recently  the  impropriety  of  this  prac- 
tice of  coupling  these  rights  was  not  noticed  in  the  Courts ; 

(y)    Webb  v.  Bird,  13  C.  B.,  L.  J.,  C.  P.  380. 

N.    S.    841;    31  L.    J.,  C.  P.  {z)  Aldred's  case,  9  Coke,  58. 

335         Bryant     v.      Lefever,  («)  ^«Ye,  Chapter  II.  sect.  2, 

L.  k,  4  C.  P.   D.   172;  48  —Light. 
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but  attention  lias  now  been  called  to  it  in  several  cases.     Chap.  lY. 

One  of  these  is  The  City  of  London  Breicery  Compani/  v.  ^' 

Tennant  [h).     In  that  case  Lord  Selborne,  C,  said  at  the 

end  of  his  judgment  that  the  only  other  point  which  it 

occurred  to  him  to  notice  was  about  air.     He  had  observed 

that  in  all  that  class  of  cases  a  formula  had  crept  into  the 

pleadings,  and  from  the  pleadings  had  passed  into  evidence, 

as  to  air  as  well  as  to  light ;  but  the  nature  of  the  case 

which  would  have  to  be  made  for  an  injunction  by  reason  Injunctions 

of  the  obstruction  of  air  was  toto  coelo  different  from  a  case  *?  restrain 

obstruction 

of  light.     Cases,  he  added,  are  very  rare  indeed,  and  must  of  air— when 

be  very  special,  such  as  to  involve  danger  to  health  or  ^^^^  ^  ' 

something  very  nearly  approaching  to  that,  to  justify  the 

interference  of  the  Court  on  the  ground  of  the  diminution 

of  air.     Another  case  is  Baxter  v.  Bower  (f),  in  which  it 

was  said  that  all  the  forms  of  injunctions  inserted  the 

word  air  as  well  as  light,  but  that  the  former  word  ought 

not  to  be  inserted  unless  it  was  specially  directed,  and 

James,  L.J.,  said  that  the  Court  never  puts  in  the  word 

"  air"  now  unless  it  is  really  required. 

An  action  will  lie  for  pollution  as  well  as  for  obstruction  Eight  of 
of  the  air,  but  in  this  case  without  the  acquisition  of  any  ^'^^lon  for 
easement,  for  purity  of  air  is  a  natural  right ;  if,  therefore,  of  air. 
the  owner  of  land,  though  making  a  perfectly  legitimate 
use  of  his  own  property,  pollutes  the  air  which  passes 
to  the  land  of  another  person  in  an  unjustifiable  manner, 
the  latter  can  maintain  an  action  against  him  to  recover 
damages,  or  he  may  obtain  an  injunction  to  restrain  the 
pollution  {d). 

It  must  be  noticed  that  it  is  only  when  air  is  polluted  in  Pollution 
an  unjustifiable  manner  that  a  landowner  has  a  remedy  for  ™stmable"' 

(5)  L.  E.,  9  Ch.  Ap.  218;  3  Gif.  683  ;  31  L.  J.,  Ch.  892. 

43  L.  J.,  Ch.  457.  Tipjnnff  v.  Si.  Helens   Smelt- 

(c)  44  L.  J.,  Ch.  625.  iiiff    Comjjany,    L.   E.,    1    Ch. 

id)    Walter  v.   Selfe,   4   De  Ap.    66.      Crump  v.  Lambert, 

G.   &   S.   315;  20  L.   J.,   Ch.  L.  E.,  3  Eq.  409.     Morley  y. 

433.     Beardmore  v.  Tredwell,  Pragnell,  Cro.  Car.  510. 
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Chap.  IV.  the  nuisance  inflicted  upon  him,  and  that  it  is  not  in  every 
^^  '  "'  instance,  nor  for  every  degree  of  pollution,  that  an  action 
will  lie ;  in  every  case  the  right  to  sue  depends  upon  the 
extent  and  nature  of  the  pollution,  and  the  circumstances 
under  which  the  pollution  is  caused.  As  long  ago  as  the 
old  case  of  Ahlred  [c)  this  principle  was  recognized,  when 
it  was  argued  on  motion  in  arrest  of  judgment,  that  "  the 
building  of  a  house  for  hogs  was  necessary  for  the  susten- 
ance of  man,  and  that  one  ought  not  to  have  so  delicate  a 
nose  that  he  cannot  bear  the  smell  of  hogs  "  ;  but  this  was 
a  strong  assertion,  and  it  need  scarcely  be  said  that  a  con- 
tention of  this  kind  would  not  be  tolerated,  even  if  any 
one  could  be  found  to  make  it,  at  the  present  day ;  but,  to 
come  to  modern  decisions,  it  was  said  by  Lord  Westbury 
in  an  action  for  pollution  of  air  by  emission  of  noxious 
gases  from  copper  smelting  works,  that  if  a  man  lives  in  a 
town,  it  is  necessary  that  he  should  subject  himself  to  the 
consequences  of  those  operations  of  trade  which  may  be 
carried  on  in  his  immediate  locality,  which  are  actually 
necessary  for  trade  and  commerce,  and  also  for  the  enjoy- 
ment of  propert}',  and  for  the  benefit  of  the  inhabitants  of 
the  town  and  of  the  public  at  large,  and  that  if  a  man 
lives  in  a  street  where  there  are  numerous  shops,  and  a 
shop  is  opened  next  door  to  him  which  is  carried  on  in  a 
fair  and  reasonable  way,  he  has  no  ground  for  complaint 
because  to  himself  individually  there  may  arise  much 
discomfort  from  the  trade  carried  on  in  that  shop,  but  that 
wdien  an  occupation  is  carried  on  by  one  person  in  the 
neighbourhood  of  another,  and  the  result  of  that  trade  or 
occupation  or  business  is  a  material  injury  to  proj)erty, 
then  there  unquestionably  arises  a  very  different  considera- 
tion (/).  This  being  the  case,  it  becomes  very  material 
to  determine  under  what  circumstances  pollution  of  air  is 
justifiable. 

(e)  9  Coke,  58.  ^         L.  C.  p.  650;  35  L.  J.,  Q.  B. 

(/)  Si.      Helens     Smelting      p.  72. 
Company   v.    Tipping ,    11  H. 
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In  the  first  place,  it  may  be  taken  as  a  rule  that  the  fact    Chap.  IV. 
that  the  air  is  more  or  less  polluted  by  other  persons  does 


not  justify  a  man  in  increasing  that  pollution.  Thus,  in  ^^^  polluted 
the  case  of  Tipi^ing  v.  St.  Helens  Smelting  Company^  means, 
above  noticed,  the  jury  found  the  existence  of  the  injury, 
and  the  only  ground  on  which  it  was  asked  that  the  verdict 
might  be  set  aside  and  that  a  new  trial  might  be  directed, 
was  that  the  whole  neighbourhood  where  the  copper 
smelting  works  were  carried  on  was  more  or  less  devoted 
to  manufactming  purposes,  and  therefore  it  was  said 
that,  inasmuch  as  the  copper  smelting  was  carried  on  in 
what  was  called  a  fit  place,  it  might  be  carried  on  with 
impunity,  although  the  result  might  be  the  utter  de- 
struction, or  the  very  considerable  diminution,  of  the 
value  of  the  plaintiff's  property.  It  was  held  that  that 
was  not  a  sufiicient  reason  for  setting  aside  the  verdict 
of  the  jury,  which  was  in  favour  of  the  plaintiff  {(j).  The 
rule  in  this  respect,  with  regard  to  air,  is  the  same  as 
that  in  the  case  of  water,  for  the  fact  that  many  other 
persons  pour  filthy  matter  into  a  stream,  and  so  render 
the  water  unfit  for  use,  does  not  justify  a  manufacturer 
in  adding  to  the  pollution  (/>). 

The  circumstance  that  a  person  comes  to  a  place  where  Coming  to  a 
the  air  is  already  polluted,  is  not  of  itself  sufl&cient  to  airispolluted. 
deprive  him  of  his  right  to  purity  of  air,  for  purity  of  air 
is  a  natural  right  incident  to  the  possession  of  land,  and 
cannot  be  destroyed  except  by  an  adverse  right  to  pollute 
the  air  acquired  by  another  person.  A  right  to  pollute 
the  air  has  been  shown  to  be  an  easement  which  can  be 
acquired  only  by  grant  or  by  prescription — that  is,  when 
an  uninterrupted  practice  of  polluting  has  been  continued 
for  twenty  years  in  a  manner  capable  of  being  resisted,  on 

{g)  See  also  CookeY.Forhes,  (A)   Crossley  Sf  Sons  (Ltm- 

L.  E.,   5  Eq.    166  ;  37  L.  J.,       i(ed)  v.  Lightoivler,   L.  E.,   2 
Oh.  178.  Ch.  Ap.  478  j  36  L.  J.,  Ch. 

584. 
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the  ground  of  it  being  a  nuisance,  and  it  has  not  been 
resisted ;  the  mere  fact,  therefore,  of  the  first  comer 
erecting  a  factory  and  polluting  the  air  which  passes  to  a 
place  where  it  annoys  nobody,  does  not  give  him  any  right 
to  continue  that  pollution  to  the  nuisance  of  a  new-comer 
to  that  place  :  and  the  latter,  until  an  adverse  easement 
is  gained  against  him,  may  rest  upon  his  natural  right 
and  sue  for  the  pollution.  The  case  of  J3/iss  v.  Hall  (/) 
was  an  action  for  polluting  the  air  by  melting  tallow  to 
make  candles  ;  and  the  defence  set  up  in  the  plea  was, 
that  the  defendant  possessed  his  candle  factory  for  three 
years  before  the  plaintiff  became  possessed  of  his  house, 
and  that  when  the  defendant  first  became  possessed  of  his 
factory  the  furnaces  and  stoves  were  erected,  and  the 
defendant,  from  the  time  when  he  so  became  possessed  of 
the  factory  till  the  plaintiff  became  possessed  of  his  house, 
had  always  carried  on  his  trade  of  making  candles.  To  this 
plea  there  was  a  demurrer,  and  it  was  held  that  the  matters 
alleged  for  the  defence  formed  no  answer  to  the  complaint 
in  the  declaration,  for  that  the  plaintiff  came  to  the  house 
he  occupied  with  all  the  rights  which  the  common  law 
affords,  and  that  one  of  them  was  a  right  to  wholesome  air, 
so  that,  unless  the  defendant  could  show  a  prescriptive 
right  to  pollute  the  air  which  was  accustomed  to  flow  to 
the  plaintiff's  house,  the  plaintiff  was  entitled  to  judgment. 
So,  also,  Yice-Chancellor  Wood,  in  the  case  of  Tipping  v. 
St.  Helens  Smelting  Comjyany  [k),  held  that  the  fact  of 
the  plaintiff  having  come  to  the  nuisance  did  not  disentitle 
him  to  the  aid  of  the  Court  of  Chancery  to  stop  the  pollu- 
tion of  the  air  by  injunction. 

Pollution  of  air  is  very  frequently  produced  by  the 
carrying  on  of  trades  which  are  in  themselves  perfectly 
lawful,  and,  until  they  cause  annoyance  to   the  neigh- 


(i)  4  Bing.,  N.  C.  183  ;  7 
L.  J.,  N.  S.,  C.  P.  122. 
{k)  L.  E.,  1  Ch.  Ap.  p.  67. 


See  also  Stiiryes  v.  Bridgman, 
L.  E.,  11  Ch.  D.  852;  48 
L.  J.,  Ch.  785. 
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tours,  altogether  free   from   objection.      It   is   essential      Chap.  IV. 
for  the  welfare  of  the  nation  that  these  trades  should  be  ^1- 


earried  on  somewhere,  for  by  them  many  of  the  ordinary 
necessaries  of  life  are  supplied ;    and  it  is  in  many  in- 
stances unavoidable  that  the  comfort  of  persons  who  dwell 
in  the  neighbourhood  should  be  interfered  with,  and  even 
that  property  should  be  injured  by  the  noxious  fumes 
which  are  produced  by  their  means.     Numerous  trades  of 
this  kind,  which  are  more  or  less  detrimental,  might  be 
named,   but  it   will    suffice    to    mention    brick-burning, 
candle-making,  and  copper-smelting,  as  instances ;  and  it 
becomes  a  very  important  question  whether,  and  under 
what  restrictions  (if  any),  these  trades  are  to  be  carried  on, 
and  whether  persons  in  the  vicinity  must  submit  to  the 
injury  thereby  caused,  or  whether  the  right  to  purity  of 
air  is  so  supreme  that  the  law  will  protect  that  right  at  all 
risk,  even  to  the  suspension  of  trade.     Hole  v.  Barlow  (/)  iiok  v. 
was  one  of  the   first   cases   in  which  this  question  was 
raised,  and  the  case  is  worthy  of   attention   (though  it 
was  subsequently  overruled),  as  it  was  the  first  of  a  series 
of   cases  by   which   the  law   on   this   subject   has    been 
ultimately  settled.     The  action  was  for  nuisance  created 
by   brick-burning.      The   facts   were    that    the   plaintiff 
occupied  a  house  in  a  newly  made  road,  abutting  upon  a 
field  belonging  to  the  defendant,  and  that  the  defendant, 
preparatory  to  the  building  of  certain  houses,  excavated  clay 
for  bricks,  which  he  caused  to  be  placed  in  three  clamps 
for  burning  in  the  field  near  to  the  plaintiff's  house,  one 
of  them  being  within  thirty  feet  of  it ;  and  it  was  urged 
on  the  part  of  the  defendant  that  the  nuisance  was  not 
actionable,   as    the   brick-burning   was    in   a   convenient 
place,  and  not  done  wantonly  and  with  intent  to  injure 
and  annoy  the  plaintiff.     Byles,  J.,  directed  the  jury  that 

(I)  4  C.  B.,  N.  S.  334  ;  27  ported  to  have  said  that  the 

L.  J.,  C.  P.  207.    In  the  case  latter  part  of  the  judgment  in 

of  Cavet/  V.  Ledbitter{l3G.  B.,  Hole  v.  Barloto  did  not  seem. 

N.  S.  p.  472),  Willes,  J.,  is  re-  to  be  correctly  reported. 

G.  G  G 
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Chap.  TV.     to  entitle  the  plaintiff  to  succeed  it  was  not  necessary  that 
^^  '    •       the  nuisance  should  be  injurious   to   health,  for   it  was 
enough  if  it  rendered  the  enjoyment  of  life  and  property 
uncomfortable,  but  that  it  is  not  everybody  whose  enjoy- 
ment of  life  and  property  is  rendered  uncomfortable  by 
the  carrying  on  of  an  offensive  or  noxious  trade  who  can 
bring  an  action,  for  if  that  were  so,  the  neighbourhood  of 
Birmingham  and  Wolverhampton,  and  other  great  manu- 
facturing  towns  of   England  would   be   full  of   persons 
bringing  actions  for  nuisances  arising  from  the  carrying 
on  of  noxious  and  offensive  trades  in  their  vicinity  to  the 
great  injury  of   the   manufacturing   and   social   interests 
of  the   community.     The  learned   judge  added   that  he 
apprehended   the  law  to  be  that  no  action  will  lie   for 
the  reasonable  use  of  a  lawful  trade  in  a  convenient  and 
proper  place,  even  though  some  one  may  suffer  annoyance 
from  its  being  so  carried  on.     He  then  directed  the  jury 
that  the  place  was  convenient  and  proper,  and  that  the 
action  would  not  lie.     The  verdict  was  for  the  defendant, 
and  a  rule  was  obtained  for  a  new  trial,  which  was  after- 
wards discharged  on  the  ground  that  the  direction  to  the 
jury  was  right.     Willes,  J.,  on  the  argument  of  the  rule, 
said,  that  the  common  law  right  which  every  proprietor  of 
a  dwelling-house  has  to  have  the  air  uncontaminated  and 
unpolluted  is  subject  to  this  qualification,  that  necessities 
may  arise  for  an  interference  with  that  right  pro  bono 
publico  to  this  extent,  that  such  interference  be  in  respect 
of   a   matter   essential   to   the   business   of   life,   and   be 
conducted  in  a  reasonable  and  proper  manner,  and  in  a 
reasonable  and  proper  place  {m) . 

[m)  In  the  case  of  Beard-  taking  too  narrow  a  view  to 

mo)-e  v.  Trechccll  {3  Gif.  683;  say  that  public  necessity  is  the 

31  L.  J.,  Ch.  892),  Yice-Chan-  only  ground  upon  which  the 

cellor  Stuart  said  that  the  ex-  Court    of   Chancery   may   be 

pressions  used  by  ^Tr.  Justice  induced   not   to   interfere    to 

Willes  in  Hole  v.  Barlow  are  restrain  the  violation  of  that 

applicable  to  the  case  of  public  which  was  clearly  in  the  first 

necessity  only,  but  that  it  is  instance  a  private  right. 
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In  the  subsequent  case  of  Bamfonl  v.   TurnJey  {n),  in     Chap.  IV. 
the  Exchequer  Chamber,  the  decision  in  the  case  of  Hole  v,       '-   '  •    • 


Barlow  was  overruled,  the  Court,  however,  beinj?  divided  -£«'«/"'"<^  v- 

.    .  .  .       Turiuey. 

m   opinion.     Cockburn,  C.J.,  had    directed   the   jury   in 

that  case,  on  the  authority  of  Hole  v.  Batioic,  that  if  they 
were  of  opinion  that  the  spot  on  which  the  defendant  had 
burnt  his  bricks  was  a  proper  and  convenient  spot,  and 
that  the  burning  of  the  bricks  under  the  circumstances  of 
the  case  was  a  reasonable  use  by  the  defendant  of  his  own 
land,  the  defendant  was  entitled  so  to  use  his  own  land, 
and  would  be  entitled  to  a  verdict  independently  of  the 
small  matter  of  whether  there  was  an  interference  with 
the  plaintiff's  comfort  or  whether  there  was  not.  In  the  Judgment  of 
Exchequer  Chamber,  Pollock,  C.B.,  thought  this  direction  in^Exchequer' 
substantially  right,  and  expressed  his  opinion  that  the  Chamber, 
nuisance  for  which  an  action  will  lie  is  not  capable  of  any 
legal  definition  which  would  be  applicable  to  all  actions 
and  useful  in  deciding  them,  for  that  the  question  depended 
entirely  upon  surrounding  circumstances — the  place  where 
• — the  time  w^hen — the  alleged  nuisance,  what — the  mode 
of  committing  it,  how — and  the  duration  of  it,  whether 
temporary  or  permanent,  occasional  or  continual — so  as 
to  make  it  impossible  to  la}^  down  any  rule  applicable  to 
every  case.  Under  the  circumstances  of  the  case,  and  as 
the  jury  had  found  that  the  use  of  the  land  for  brick- 
making  was  a  reasonable  use,  he  thought  the  judgment  of 
the  Court  below,  which  had  refused  a  rule  to  show  cause 
why  the  verdict  found  for  the  defendant  should  not  be  set 
aside  and  a  verdict  entered  for  the  plaintiff,  should  be 
affirmed.  Bramwell,  B.,  thought  that  the  judgment  Judgment  of 
should  be  reversed  on  the  ground  that  the  defendant  had  ^'^^'^^^•*^^.  B- 
done  that  which,  if  done  wantonly  or  maliciously,  would 

(n)  3  B.  &  S.  66  ;  31  L.  J.,  Turnlcy,    in    the    Exchequer 

Q.  B.  286.     In  Cavey  v.  Led-  Chamber,     I.,     who    was     a 

bitter  {IZQi.B.,  N.  S.  470  ;  32  consenting  party,  understood 

L.  J.,   C.    P.    104),  Keating,  Hole  v.   Barlow   to   be  over- 

J.,    said:     "In   Bamford    v.  ruled," 
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Sect.  2. 


Judgmeut  of 
majority  of 
the  Court. 


be  actionable  as  being  a  nuisance  to  the  plaintiff's  habita- 
tion by  causing  a  sensible  diminution  of  the  comfortable 
enjoyment  of  it,  and  that  that  called  on  the  defendant  to 
justify  or  excuse  what  he  had  done,  which  he  had  been 
unable  to  do  ;  he  thought  that  the  plaintiff  had  a  prima 
facie  case,  and  that  the  defendant  had  infringed  the  maxim 
sic  uferc  tuo  vt  alienum  non  Icvdas,  and  could  not  justify 
his  wrong.  The  majority  of  the  Court — Erie,  C.J., 
Williams,  J.,  Keating,  J.,  and  Wilde,  B. — also  thought 
that  the  judgment  should  be  reversed,  and  these  judges 
united  in  giving  judgment.  Their  judgment  was  to  the 
effect  that  it  had  been  treated  as  a  doctrine  of  law  that  as 
the  jury  had  found  that  the  spot  where  the  bricks  were 
made  was  proper  and  convenient,  and  that  the  burning  of 
the  bricks  was  a  reasonable  use  of  the  land,  these  circum- 
stances constituted  a  bar  to  the  action ;  and  that  as  this 
doctrine  was  founded  on  the  decision  in  Hole  v.  Barlow,  it 
was  a  question  for  the  consideration  of  the  Court  whether 
that  case  was  well  decided.  The  decision  in  Hole  v.  Barlow, 
it  was  added,  was  plainly  founded  on  a  passage  in  Com. 
Big.  tit.  "  Action  on  the  Case  for  a  Nuisance,"  (C.)  which 
is  in  the  following  words  :  "  So  an  action  does  not  lie  for  a 
reasonable  use  of  any  right,  though  it  be  to  the  annoyance 
of  another ;  as  if  a  butcher,  brewer,  &c.,  use  his  trade  in  a 
convenient  place,  though  it  be  to  the  annoyance  of  his 
neighbour";  but  that  no  authority  was  cited  by  Comyns 
for  this  dictum,  in  which  there  was  a  want  of  precision, 
especially  in  the  words  "  reasonable  "  and  "  convenient," 
which  render  its  meaning  by  no  means  clear,  and  it 
might  be  doubted  whether  the  Court,  in  Hole  v.  Barlow, 
did  not  misunderstand  it.  The  meaning  of  the  word 
"convenient,"  as  it  is  used  by  several  authorities,  was  then 
considered  ;  and  the  judgment  continued,  that  it  seemed 
that  just  as  the  use  of  an  offensive  trade  will  be  indictable 
as  a  public  nuisance  if  it  is  carried  on  in  an  inconvenient 
place — i  e.,  a  place  where  it  greatly  incommodes  a  multitude 
of  persons — so  it  will  be  actionable  as  a  private  nuisance 
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if  it  be  carried  on  in  an  inconvenient  place — i.e.,  a  place     Chap.  lY. 

where  it  greatly  incommodes  an  individual ;  and  that  if Lll_ 

this  he  the  true  construction  of  the  expression  "convenient" 
in  the  passage  from  Comyns,  the  doctrine  contained  in  it 
amounts  to  no  more  than  what  has  long  been  settled  law — 
viz.,  that  a  man  may,  without  being  liable  to  an  action, 
exercise  a  lawful  trade,  as  that  of  a  butcher,  brewer, 
or  the  like,  notwithstanding  it  be  carried  on  so  near  the 
house  of  another  as  to  be  an  annoyance  to  him  in  render- 
ing his  residence  there  less  delectable  or  agreeable  than 
it  otherwise  would  have  been,  provided  the  trade  be  so 
conducted  that  it  does  not  cause  what  amounts,  in  point  of 
law,  to  a  nuisance  to  the  neighbouring  house.  In  Hole  v. 
Barlow,  it  was  added  that  the  Court  appeared  to  have  read 
the  passage  as  containing  a  doctrine  that  a  place  may  be 
"  proper  and  convenient "  for  the  carrying  on  of  a  trade, 
notwithstanding  it  is  a  place  where  the  trade  cannot  be 
carried  on  without  causing  a  nuisance  to  a  neighbour. 
This  was  a  doctrine  which  had  certainly  never  been 
judicially  adopted  in  any  case  before,  and  the  adoption  of 
it  would  be  inconsistent  with  the  judgments  pronounced  in 
some  of  the  cases  cited  at  the  Bar  during  the  argument  of 
the  case  then  under  consideration,  and  more  especially 
with  the  case  of  Walter  v.  Se/fe{l).  In  the  case  then 
before  the  Court,  the  judgment  continued,  the  direction 
to  the  jury  pointed  to  a  further  condition — viz.,  if  the 
burning  of  the  bricks  was,  under  the  circumstances,  a  rea- 
sonable use  by  the  defendant  of  his  own  land,  it  remained 
to  see  whether  the  doctrine  adopted  in  Hole  v.  Barlow,  if 
accompanied  with  this  addition,  was  maintainable.  If  it 
was  good  law  that  the  fitness  of  the  locality  prevents  the 
carrying  on  of  an  offensive  trade  from  being  an  actionable 
nuisance,  it  appeared  necessarily  to  follow  that  this  must 
be  a  reasonable  use  of  the  land  ;  but  if  it  was  not  good 
law,  and  if  the  true  doctrine  was  that  whenever,  taking  all 

{I)  4  De  G.  &  Sm.  315  ;  20  L.  J.,  Ch.  433. 
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Chap.  IV.  tbe  circumstances  into  consideration,  including  the  nature 
'  ^^  ■  "  and  extent  of  the  plaintifE's  enjoyment  before  the  acts 
complained  of,  the  annoyance  is  sufficiently  great  to 
amount  to  a  nuisance,  according  to  the  ordinary  rule  of 
law,  an  action  will  lie,  whatever  the  locality  may  be,  then 
the  jury  cannot  properly  be  asked  whether  the  causing  the 
annoyance  was  a  reasonable  use  of  the  land.  If  such  a 
question  is  proper  in  an  action  for  corrupting  air,  a  similar 
question  should  be  asked  the  jury  in  actions  for  other 
violations  of  the  ordinary  rights  of  property — e.g.,  the 
transmission  by  a  neighbour  of  water  in  a  polluted  condi- 
tion ;  and  so,  if  a  right  to  light  has  been  acquired,  and 
is  obstructed  by  a  building,  the  question  should  be  asked 
whether  the  obstructing  building  was  erected  in  a  con- 
venient and  proper  place,  and  in  the  reasonable  enjoyment 
by  the  defendant  of  his  own  land.  Nobody  had  ever 
suggested  that  such  questions  might  be  put  to  a  jury,  and 
yet  it  was  difficult  to  see  why  such  questions  should  not 
be  left  to  a  jury  if  Hole  v.  Barlow  was  well  decided.  The 
Cornet  was  of  opinion  that  the  decision  in  the  case  of  Sole 
V.  Barlow  was  wrong. 

St.  Helens  The  last  case  on  this  subject  to  which  it  is  necessary 

CompaZv.       ^0   '^'^^^^^t   special   attention   is    T/te   St.  Helens    Smelting 
Tipping.  Cojnjxiny  V.  Tipinng  {)n),  which  was  taken  to  the  House 

of  Lords.  This  was  an  action  for  erecting  and  using 
copper-smelting  works,  by  the  noxious  fumes  from  which 
the  plaintiff's  trees  were  killed  and  his  cattle  injm-ed. 
The  case  was  tried  before  Mellor,  J.,  who  directed  the 
jury  that  a  man  has  certain  rights  which  he  may  exercise 
on  his  own  property,  and  within  the  limit  of  those  rights 
he  may  do  any  act  which  is  not  unlawful :  he  may,  among 
other  things,  erect  a  lime-kiln,  if  it  is  in  a  convenient 
place,  "  but  the  meaning  of  the  word  '  convenient,'  "  he 
added,  "  I  shall  venture  to  interpret  to  you  as  being  that 


(»0  11  H.  L.  C.  642;  35  L.  J.,  Q.  B.  G6. 
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it  must  be  j)lain  that  he  will  not  do  an  actionable  injury  Chap.  IV. 
to  another,  because  a  man  may  not  use  his  own  property  ^^  '  *" 
so  as  to  injure  his  neighbour."  In  his  judgment  in  the 
House  of  Lords,  Lord  Westbury,  C,  explained  that  there 
is  a  difference  between  an  action  brouglit  for  a  nuisance 
upon  the  ground  that  the  alleged  nuisance  produces 
material  injury  to  property,  and  an  action  brought  for 
a  nuisance  on  the  ground  that  the  thing  alleged  to  be 
a  nuisance  is  productive  of  sensible  personal  discomfort. 
Whether  a  thing  which  produces  mere  personal  discomfort 
is  an  actionable  nuisance,  depends  greatly  on  the  circum- 
stance where  the  thing  occurs,  for  if  a  man  lives  in  a  town 
he  must  submit  to  the  consequences  of  those  operations  of 
trade  which  may  be  carried  on  in  his  immediate  locality, 
which  are  actually  necessary  for  trade  and  commerce,  also 
for  the  enjoyment  of  property,  and  for  the  benefit  of  the 
inhabitants  of  the  town  and  of  the  public  at  large  ;  and  if 
a  man  lives  in  a  street  he  cannot  complain  of  discomfort 
which  is  caused  to  himself  individually  by  the  business 
carried  on  in  neighbouring  shops ;  but  when  an  occupa- 
tion is  carried  on  by  one  person  in  the  neighbourhood  of 
another,  and  the  result  of  that  occupation  is  a  material 
injury  the  case  is  very  different,  for  then  the  submission 
which  is  required  in  the  case  of  mere  personal  discomfort 
is  not  demanded  by  the  law. 

From  this  mass  of  cases  and  opinions  of  various  judges  Eesult  of 
it  is  not  easy  to  extract  precisely  the  law  on  the  subject ;  "•'^^^^o"*^^^- 
but  it  seems,  in  the  first  place,  that  much  of  the  difiiculty 
has  arisen  through  the  introduction  of  the  question, 
whether  a  place  where  a  trade  is  carried  on  is  "  convenient 
and  proper  "  for  the  purpose,  and  whether  the  purpose  is  a 
reasonable  use  by  the  owner  of  his  own  land.  This  question 
may,  therefore,  be  put  aside,  for  if  a  place  is  convenient  and 
proper  for  the  purpose,  the  purpose  is  a  reasonable  use  of 
the  land,  and  the  use  cannot  be  reasonable  nor  the  place 
convenient  and  proper  if  an  actionable  injury  is  caused  to 
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Chap.  rv.  a  neiglibour.  This  appears  to  be  arguing  in  a  circle,  for 
^^^'  ~'  after  all  the  question  is,  when  is  an  injury  caused  by- 
pollution  of  air  produced  by  the  exercise  of  a  lawful  trade 
actionable?  To  solve  this  it  will  be  found  material  to 
follow  the  distinction  pointed  out  by  Lord  Westbury  in 
the  case  of  T/ic  Sf.  Helens  Smeltiiuj  Company  v.  Tipping^ 
between  pollution  of  air  which  causes  mere  personal  dis- 
comfort, and  pollution  of  air  which  produces  material 
injury  to  property  or  health.  To  take  the  latter  case  first, 
it  will  be  found  as  a  rule  that  unless  a  person  carrying  on 
a  trade  has  acc[uired  as  an  easement  a  right  to  pollute  the 
air  to  such  an  extent,  and  in  such  a  manner  as  to  produce 
material  injury  to  health  or  property,  such  pollution  is  in 
every  case  an  actionable  injury,  and  it  is  no  justification 
for  causing  such  injury  to  allege  that  it  was  caused  by  the 
exercise  of  a  trade  which  was  carried  on  in  a  convenient 
and  proper  place,  and  the  carrying  on  of  which  was  a 
reasonable  use  by  the  defendant  of  his  own  land  {n).  If, 
on  the  other  hand,  mere  personal  discomfort  is  produced, 
those  facts  may  justify  the  injuiy  produced ;  but  each  case 
roust  depend  upon  its  own  circumstances,  for  every  man 
has  a  right  that  the  air  shall  not  be  polluted  to  such  an 
extent,  and  in  such  a  manner,  as  to  interfere  materially 
with  the  ordinary  comfort  of  human  existence  (o),  yet  a 
man  must  not  be  fastidious,  for  the  law  will  not  allow 
him  to  sue  for  trifling  or  temporary  annoyance,  and  the 
locality  in  which  he  dwells  must  be  taken  into  considera- 
tion in  determining  whether  he  has,  or  has  not,  a  right  of 
action  {p)). 

(n)  In  Cooke  v.  Forbes  (L.  factory,   if  the   goods  of   the 

E.,  5  Eq.  166  ;  37  L.  J.,  Ch.  former  are  thereby  damaged. 

178)    it  was    held    that  if    a  (o)  Crump  v.  Lambert,  Ij.Ji., 

person   manufactures    goods,  3   Eq.  409.     Jlorlei/  v.  Prag- 

although    of    a    particularly  ?ie//,  Cro.  Car.  510.     Walter  y. 

sensitive  or  delicate  character,  SelJ'e,  4  De  Gr.  &  Sm.  315;  20 

it  is  a  wrongful  act  for  another  L.  J.,  Ch.  433. 

person  to  allow  noxious  fumes  [j^)  Sicaine  v.  Great  North- 

to  be  emitted  from  his  manu-  er7i     Railway     Company,     33 
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Public 

nuisances. 


In  cases  of  pollution  of  air,  the  question  of  public  Chap.  IV. 
nuisance  has  always  to  be  remembered  as  well  as  the 
private  rights  of  individuals,  and  it  is  apprehended  that 
although  pollution  may  have  continued  for  twenty  years 
so  as  to  afford  a  prescriptive  right  against  a  neighbour, 
yet  that  such  user  affords  no  right  against  the  public,  and 
that  an  indictment  will  lie  for  the  nuisance. 

Pollution  of  air  is  not  usually  an  injury  for  which  a  RigM  of 

„  ,  .     .  ,  p  reversioner  to 

reversioner  can  sue,  for  the  annoyance  is  m  most  cases  o±  ^ue  for  poUu- 
a  temporary  nature,  affecting  only  the  occupier  of  a  house  ^lon  of  air. 
and  causing  no  injury  to  the  inheritance.  The  case  of 
Sli)ij)soii  V.  Savage  (q)  was  an  action  for  pollution  of  air 
by  smoke  from  a  chimney  of  a  factory  ;  and  it  was  urged, 
on  the  part  of  the  plaintiff,  who  was  a  reversioner,  that 
though  an  action  for  pollution  of  air  can  ordinarily  be 
maintained  by  the  occupier  of  a  house  only,  yet  that  in 
that  case  the  reversionary  estate  was  injured  because  the 
factory  and  chimney  were  permanent  and  therefore  in- 
jurious to  the  inheritance  ;  but  it  was  held  that  the  action 
would  not  lie,  for  the  erection  of  the  chimney  alone  was 
not  an  injurious  or  wrongful  act,  and  if  it  had  happened 
never  to  be  used  no  injury  could  have  arisen,  but  that  it 
was  the  use  made  of  the  chimney  which  caused  the  injury, 
and  that  was  the  real  subject-matter  of  complaint.  It 
was  argued  also  that  the  nuisance  from  the  smoke  would 
cause  the  reversion  to  sell  for  less  than  it  would  have  sold  for 
had  the  chimney  not  been  there  ;  but  it  was  held  that  this 
circumstance  would  not  entitle  the  reversioner  to  sue,  for 
that  if  it  was  a  fact  tliat  the  reversion  would  sell  for  less, 
it  was  not  on  account  of  anything  that  had  been  done,  but 
on  account  of  the  apprehension  of  future  annoyance. 

Although  the  circumstances  of  a  case  may  be  such  tliat  Acquiescence 

.  .  n,    p       ^^  pollution 

the  Court  would,  in  its  discretion,  think  it  a  case  nt  for  of  air. 

L.  J.,   Ch.    399.     See,    how-      162. 

ever,  Betijaminw.  Storr,  L.  R,  (y)   1    C.  B.,  N.  S.  347;  26 

9  0.  P.  400  ;  43  L.  J.,  C.  P.      L.  J.,  C.  P.  50. 
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Chap.  IV.     the  grant  of  an  injunction  to  restrain  pollution  of  air,  it  is 
^^^^'  ^'       always  essential  for  the  obtaining  of  that  remedy  that  the 
party  injured  shall  not  have  acquiesced  in  the  pollution, 
nor  have  slept   upon   his   rights,  for  if  he  has  done  so, 
the  Court  would  refuse  an  injunction,  though  it  would 
probably  allow  him   to  recover  damages  for  the  injury. 
Acquiescence,  to  disentitle  a  person  to  an  injunction,  may 
be  given  in  various  ways ;  for  not  only  may  consent  be 
given  in  express  terms,  but  it  may  frequently  be  inferred 
from  acts  of  silence.     Thus  if  a  landowner  passively  suffers 
the   owner  of  adjoining  ground  to  erect  a  factory,  the 
natural  result  of  which  will  be  that  the  air  w^ill  be  polluted 
when  the  factory  is  used,  the  Court  will  refuse  to  prevent 
the   pollution ;    but   it    does   not   follow   that   because   a 
landowner,  by  acquiescence  in  the  erection  of  a  factory, 
has  lost   his  right   to  the  aid  of  the  Court  to  prevent 
pollution  of  the  air  when  the  factory  is  used,  he  is  to  be 
debarred,  by  that  acquiescence  alone,  from  obtaining  its 
aid  if  it  is  proposed  to  extend  the  factory,  or  if  the  extent 
of  the  accustomed  pollution  would  be  increased  {>•), 


LIGHT. 

Eiffht  of  The  right  to  light,  like  the  right  to  free  passage  of  air 

action  for  |  water,  is  an  easement  of  a  negative  character — that  is, 

obstruction  '  .  . 

of  light.  it  is  not  a  right  entitlmg   the   dominant   owner   to   do 

something  on  the  servient  tenement — but  it  is  a  right  by 
which  the  servient  owner  is  restricted  from  the  full  and 
ordinary  enjoyment  of  his  land  ;  it  is  a  right  by  which  the 
servient  owner  is  prohibited  building  on  his  own  soil  in 
such  a  manner  as  to  obstruct  the  light  which  w^ould  pass 
over  the  servient  tenement  to  the  windows  of  the  dominant 
tenement,  in  consequence  of  which  any  such  building 
becomes  wrongful,  and  the  obstruction  of  the  light  an 
injury  for  which  the  dominant  owner  may  sue  (s). 

(?•)   Banhirt    v.    Iloiir/hton,       473. 
27  Beav.  425  ;  28  L.  J.,  Ch.  (s)  The    distinctions     that 
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Obstruction  of  light  is  an  injury  wliicli   tlie  law  has     Chap.  IV. 

recognized,  and  for  which  it  has  awarded  compensatiou,       '  ^''^  '  "' 

in  the  shape  of  damao^es,  from  the  earliest  times ;    but  Restraint  of 

^  o      7  obstruction 

in  later  years  the  tendency  arose  rather  to  appeal  to  the  by  injunction. 
Court  of  Chancery  to  restrain  obstruction  of  light  by 
injunction  than  to  sue  for  damages  at  law,  inasmuch  as 
the  award  of  damages  was,  in  many  cases,  an  inadequate 
remedy,  or  inappropriate  to  the  circumstances  of  the  case. 
One  of  the  earliest  eases  of  application  to  the  Court  of 
Chancery  to  restrain  obstruction  of  light  by  injunction 
was  The  Attorney-Geneml  v.  Nichol{t),  in  which  Lord 
Eldon,  C,  said  that  the  foundation  of  the  jurisdiction  of 
that  Court  was  that  head  of  mischief  alluded  to  by  Lord 
Hardwicke,  that  sort  of  material  injury  to  the  comfort  of 
the  existence  of  those  who  dwell  in  the  neighbouring  house 
requiring  the  application  of  a  power  to  prevent,  as  well  as 
remedy,  an  evil  for  which  damages,  more  or  less,  would  be 
given  in  an  action  at  law. 

By  acquiescence  in  the  erection  of  a  building  which  it  is  Acquiescence, 
probable  will  have  the  effect  of  interfering  with  light,  the 
dominant  owner  will  generally  lose  his  right  to  an  injunc- 
tion after  the  building  is  completed,  or  when  it  has 
advanced  to  any  considerable  height,  on  the  same  prin- 
ciple that  acquiescence  in  pollution  of  air  will  frequently 
deprive  a  person  injured  of  a  similar  remedy  for  that 
pollution ;  if  it  should  turn  out,  however,  that  the  owner 
of  a  right  to  light  was  induced  to  acquiesce  in  the  erection 
of  an  obstructing  building,  by  the  false  representation  of 
the  builder  that  his  light  would  not  be  obstructed  when  the 
building  should  be  finished,  he  would,  in  all  probability, 
not  be  deprived  of  his  right  to  have  the  obstruction 
abated  (/0>  ^^^  before  the  refusal  to  order  a  completed 
building  to  be  removed  the  Court  will  take  into  considera- 

exist  between  the  easements  obstruction.    See  mite,  p.  444. 
of  free  passage  for  hglit  and  {t)   16  Yes.  338. 

air  have  already  been  noticed,  (?<)  Duties  v.  Marshall,  10 

as  well  as  the  impropriety  of  C.  B.,  N.  S.  697  ;  31  L.  J., 

coupling  them  in  actions  for  C  P.  61. 


obstruction. 
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Chap.  IV.  tion  the  nature  of  the  obstructing  building  and  the  other 
-  ^^^^-  '^'  circumstances  of  the  case.  It  was  said  by  the  Lords 
Justices,  in  the  case  of  Baxter  v.  Boircr  (r),  that  the  Court 
would  not  allow  a  man  to  stand  by  while  such  a  building 
as  the  Langham  Hotel  was  being  erected  and  then  come 
and  have  it  pulled  down,  but  the  case  then  under  considera- 
tion was  very  different,  for  there  the  obstructing  building 
was  merely  an  open  shed  of  a  slight  and  temporary  character 
which  could  be  removed  easily  and  at  very  little  cost.  If, 
however,  notice  has  been  given  to  a  builder  of  a  right  to 
light,  and  he  continues  to  build,  he  will  do  so  at  his  peril, 
and,  if  the  right  is  proved,  probably  be  compelled  to  pull 
his  building  down  by  mandatory  injunction  {u). 

Right  by  im-  It  was  mentioned  in  a  former  part  of  this  work,  when 
on^slw'*  the  acquisition  of  rights  to  light  was  considered,  that  if  a 
house:—  person  sells  a  house,  with  windows  overlooking  his  land 
which  he  retains,  a  right  to  light  is  given  to  the  purchaser 
by  implied  grant,  and  that  the  vendor  cannot  afterwards 
build  in  such  a  manner  as  to  obstruct  those  windows  ;  for 
obstructing  the  light  would  be  an  act  in  derogation  of 
the  vendor's  grant,  which  the  law  will  not  permit ;  in  the 
event  of  such  obstruction  the  purchaser  may  sue  either 
for  damages  or  an  injunction.  In  a  case,  however,  in 
which  the  owner  of  a  house,  with  an  ancient  window, 
had  let  it  by  an  agreement  not  under  seal,  wherein  he 
promised  to  grant  a  lease,  and  had  afterwards  blocked  up 
the  window,  the  Court  of  Chancery  refused  to  compel  the 
lessor  to  remove  the  obstruction,  as  the  bill  did  not  ask 
for  specific  performance  of  the  agreement  to  grant  the 
lease,  whereby  the  tenant  might  acquire  a  legal  right  to 
light,  and  the  light  could  not  be  claimed  as  ancient 
against  the  lessor  (.r).  Generally  the  right  to  light  by 
implied  grant,  on  sale  of  a  house  apart  from  the  adjoining 

(i-)  44  L.  J.,  Ch.  G25.  (1891)  2  Ch.  27. 

(w)    Von   Joel  V.   Hornsey,  (x)  Fox  v.  Purcell,  3  Sm.  & 

L.   E.,    (1895)    2    Ch.    774.  G.  242. 
Daniel    v.    Fcrynson,  L.    E., 
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land,  obviously  extends  only  to  windows  which  were  in     Chap.  IV. 
existence  at  tlie  time  of  the  sale,  and  which  are  in  the  ! ! , 


house  sold  ;  no  action  will  therefore  lie  for  obstruction 
of  windows  which  have  been  opened  subsequently  to  the 
sale,  nor  for  obstruction  of  windows  in  buildings  other 
than  those  included  in  the  purchase,  unless  perhaps  land 
has  been  sold  for  building  purposes,  by  which  means  a 
grant  of  right  to  light  to  the  buildings  to  be  erected  might 
be  presumed  ;  neither  can  the  purchaser  sue  if  he  has 
materially  altered  the  position  of  the  windows  :  that  is, 
if  he  has  altered  them  to  such  a  degree  that  they  cannot 
be  regarded  as  the  same  lights  (//) . 

When  actions  or  suits  have  been  commenced  for  ob-  Justification 
struction  of  light,  various  excuses  have  at  times  been  made  j^^-  ii<^iit. 
to  justify  the  obstruction,  which  have  been  held  to  afford 
no  justification  whatever.     These  should  be  considered,  as 
they  involve  important  principles. 

From  the  case  of  Yates  v.  Jack  {z),  the  principle  is  to  be  Sufficient 
derived  that  the  circumstance  of  sufficient  light  being  left  pfesent^ 
for  the  present  purpose  of  the  owner  of  a  house  whose  light  purposes, 
is  obstructed,  or  that  many  persons  carry  on  a  business)!  .,,.^   ^ 
similar  to  that  conducted  in  the  house,  with  a  smaller  y 

amount  of  light  than  that  which  continues  to  enter  the/'QA/Cr><^  Ihl^^ 
obstructed  windows,  forms  no  justification  for  an  obstruc-/^  ^  '  ^ 
tion,  and  no  defence  to  an  action  or  suit  for  the  injury  ; 
for  the  right  conferred  or  recognised  by  the  Prescription 
Act  is  an  absolute  indefeasible  right  to  the  enjoyment  of 
the  light  accustomed  to  enter  the  windows,  without  refer- 
ence to  the  purpose  for  which  it  has  been  used,  and  a  right 

(y)  Blanchard  v.  Bridges,  4  (::)  L.  E.,  1   Ch.  Ap.  295  ; 

A.  &  E.  176  ;  5  L.  J.,  N.  S.,  35  L.  J.,  Ch.  539.     See  also 

K.  B.  78.      The  National  arid  Martin   v.    Headon,    L.  E.,  2 

Provincial  Plate  Glass  Insur-  Eq.  425  ;  35  L.  J.,  Ch.   602  ; 

ance  Compamj  y.  The  Priidsji-  and    Dent   v.    Auction    Mart 

tial Insurance  Company,  Ij.H.,  Compcnnj,  L.  E.,  2  Eq.  238; 

6  Ch.  D.  757  ;  46  L.  J.,  Ch.  35  L.  J.,  Ch.  555. 
871. 
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Cliap.  IV. 
Sect.  2. 


Substitution 
of  new  stream 
of  light  in  a 
different 
direction. 


Improvement 
of  ancient 
lisrlits. 


created  by  express  or  implied  grant  is  a  riglit  to  the  amount 
of  light  which  was  accustomed  to  enter  the  windows  at  the 
time  the  grant  was  made. 

It  has  also  been  alleged  as  an  excuse  or  justification  for 
obstructing  light,  and  as  a  defence  in  legal  proceedings, 
that  more  light  has  been  given  in  consequence  of  the 
alteration  of  the  obstructing  buildings  in  a  different 
direction  or  in  a  different  manner  from  that  by  which  it 
was  formerly  derived,  and  also  that  the  property  in  the 
dominant  tenement  has  been  improved  by  the  alterations 
which  have  been  effected  in  the  neighbouring  houses,  and 
that  the  owner  himself  has  partially  obstructed  his  own 
light,  but  all  these  excuses  are  to  no  purpose,  and  do  not 
justify  the  obstruction  of  ancient  light,  for  the  owner  of  a 
right  to  light  has  a  right  to  have  the  light  uninterrupted 
in  its  ordinary  mode  of  flowing  to  his  windows,  and 
undiverted  from  its  accustomed  course,  and  no  other  person 
can  justify  the  substitution  of  a  different  stream  of  light 
without  the  consent  of  the  dominant  owner.  Indepen- 
dently of  this  the  dominant  owner  would  have  no  legal 
right  that  a  new  stream  should  not  be  obstructed ;  if, 
therefore,  the  giving  of  such  a  new  stream  justified  the 
obstruction  of  ancient  light,  the  dominant  owner  might 
soon  be  deprived  of  light  altogether,  for  he  could  not 
resist  the  stoppage  of  the  new  supply  (a) , 

It  is  also  no  defence  to  an  action  for  obstruction  to 
allege  that  the  dominant  owner  has  improved  his  windows 
so  as  to  cause  them  to  admit  more  light  than  he  has  been 
accustomed  to  enjoy.  By  doing  so  he  has  not  increased 
the  biu'den  of  the  servitude  on  the  servient  tenement  or  done 
any  act  by  which  his  right  after  the  lapse  of  time  may 
become  increased  {h). 


(a)  Senior  v.  Pairson,  L.  Jt., 
3  Eq.  330.  Stmirjht  v.  Burn, 
L.E.,  5Ch.  Ap.  1G3;  39  L.  J., 
Ch.  289.  Dyers'  Company  v. 
King,   L.  R.,   9  Eq.  438  ;  39 


L.    J.,    Ch.    339.      Baxter   v. 
Boircr,  44  L.  J.,  Ch.  625. 

(J))    Turnery.  Spooner,  1  Dr. 
&  Hm.  467 ;  30  L.  J.,  Ch.  801. 
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The  position  of  an  obstructing  building  is  not  a  material     Chap.  IV. 
consideration  in  determining  whether  an  action  will  lie 


either  for  an  injunction  or  for  damages,  for  it  matters  not  J,^^^^Jj°JJj°*„ 

whether  the  building  is  opposite,  at  right  angles,  or  in  a  building.  ° 

position  oblique  to  the  obstructed  windows,  the  real  and 

only  question  being  whether  the  effect  of  it  is  such  an 

obstruction  as  the  party  building  has  no  right  to  cause  (r). 

The  position  of  an  obstructing  building  may,  however, 

have  some  effect  on  the  evidence  necessary  to  support  an 

action.     In  the  case  of  The  City  of  London  Brewery  Compcoiy 

V.  Tennant{d),  Lord  Selborne,  C,  said  that  he  quite  agreed 

with  Lord  Cranworth  in  the  case  of   Clurhe  v.  Clark  {(), 

that  a  greater  amount  of  evidence  is  needed  to  prove  a 

material  injmy  to  light  by  lateral  or  oblique  obstruction 

than  is  necessary  in  a  case  of  direct  obstruction,  and  that 

more  especially  when  the  buildings  to  the  side  are  not 

erected  upon  what  was   previously  an   open   space,  but 

upon  a  space  already  to  a  very  great  extent  obstructed 

by  buildings. 

A   question    of    considerable    importance    relating    to  Enlargement 

PTij  ^  •   ^  ..of  ancient 

justification  for  obstruction  oi  light,  which  gave  rise  to  Ughts,  and 

much   argument,  and  obtained  ultimate  decision  in   the  °^^^°^°gj^o^g. 

House  of  Lords,  is  whether  the  fact  that  the  owner  of 

ancient  lights  has  enlarged  his  windows,  or  has  opened 

new  windows,  will  justify  the  servient  owner  in  obstructing 

the  ancient  lights  if  it  is  impossible  for  him,  owing  to  the 

position  of  the  enlargement  or  of  the  new  windows,  to 

obstruct  them  alone  Avithout  at  the  same  time  obstructing 

the  ancient  lights.     It  was  ultimately  decided  that  the 

servient  owner  is  not,  in  such  case,  justified  in  obstructing 

the  ancient  lights,  and  further  that  the   Court  Avill  not 

make  it  a  condition  for  the  grant  of  an  injunction  to 

restrain  obstruction  of  ancient  lights,  that  new  windows  or 

((•)  Attorney  -  Ge^ieral       v.      43  L.  J.,  Ch.  p.  459. 
Nichol,  16  Ves.  p.  342.  {c)  L.  E.,  1  Ch.  Ap.  Ifi;  35 

{d)  L.  E.,  9  Ch.  Ap.  p.  220 ;      L.  J.,  Ch.  151. 
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Chap.  IV.     the  increase  of  ancient  windows  should  be  blocked  up  (/)  ; 
^^^^-  '^'       but  as  this  is  a  question  of  considerable  importance,  which 
gave  rise  to  much  debate  and  diversity  of  opinion,  the 
various  decisions  of   the  Courts   on  the  subject  will  be 
considered  in  succession.     In  speaking  here  of  enlarge- 
ment  of  wdndows   and   the  effect  as   a  justification   for 
blocking  them  up  altogether,  it  must  be  understood  that 
enlargements  leaving  some  definite  and  substantial  portion 
of  the  old  window  in  existence  is  meant,  for  alterations 
may  be   of  such  a  character  as  entirely  to  destroy  the 
ancient  right,  and  that  it  is  not  enough  for  a  claimant  of 
an  ancient  light  to  an  altered  window  to  say  that  though 
the  alterations  have  been  so  extensive  as  practically  to  have 
destroyed  the  identity  of  the  window,  yet  that  some  part 
of  the  altered  w'indow  must  correspond  with  some  indefinite 
part  of  the  window  in  its  former  state  ;  he  must  show  that 
some  definite  part  of  the  new  window  occupies  the  same 
space  as  some  definite  part  of  the  old,  or  he  cannot  sue  for 
disturbance,  and  the  obstructing  party  will  have  a  justifi- 
cation for  his  act  {g) . 
Henshaw  v.  The  first  casc  to  be  noticed  is  Renshaic  v.  Bean  {//),  which 

-^^'"'-  was  an  action  for  obstructing  light.     The  facts  were  that 

the  plaintiff's  windows  looked  into  a  court,  on  the  opposite 
side  of  w^hich  the  defendant's  house  was  situated.  Until 
they  were  altered  they  were  entirely  ancient  lights,  but 
about  eighteen  years  before  the  action  the  house  in  which 
they  were  situated  had  been  rebuilt,  and  in  the  rebuilding 
some  of  the  windows  were  enlarged  and  some  were  entirely 

{/)  JynsIet/\.  Glover,!!.!^.,  Trustees   of  the   Gower   Walk 

10   Ch.  Ap.   283  ;    44    L.   J.,  Schools,  L.  E.,  24  Q.  B.    D. 

Ch.  523.     As  to  the  damages  40  :    on    appeal,   p.    326  ;    59 

which   may  be  recovered   in  L.  J.,  Q,.  B.  162. 

an  action  or  as  compensation  {ff)  Fowlers  v.   Walker,   51 

under  the  Lands  Clauses  Act,  L.  J.,  Ch.  443.     Pendarves  v. 

1845,  for  obstruction  of  new  Monro,   L.   E.,  (1892)   1   Ch. 

and  old  lights,  see  In  re  The  611  ;  61  L.  J.,  Ch.  494. 

London,  Tilbury  and  Southend  Qi)   18  Q.  B.  112  ;  21  L.  J., 

Railway    Company    and     the  Q.  B.  219. 
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altered  in  position,  and  none  of  the  then  existing  windows     Chap.  IV. 

entirely  corresponded  in  size  and  situation  with  those  in  '. '. — 

the  ancient  house,  although  some  did  so  in  part.  The 
defendant  raised  his  house  and  obstructed  the  light,  in 
consequence  of  which  the  action  was  brought.  The  Court 
gave  judgment  for  the  defendant.  Lord  Campbell,  C.J., 
who  delivered  judgment,  said  that  the  Court  did  not 
proceed  upon  the  ground  that  the  plaintiff,  bj  the  altera- 
tion of  his  windows,  had  entirely  lost  the  right  which  he 
had  before  enjoyed  of  having  light  and  air  thi'ough  such 
portions  of  the  existing  windows  as  formed  portions  of  the 
ancient  lights  ;  but  that  the  plaintiff  had  acquired  nothing 
more  in  addition  to  his  former  right,  and  if  by  the  altera- 
tions which  he  had  made  he  had  exceeded  the  limits  of 
that  right,  and  had  put  himself  into  such  a  position  that 
the  excess  could  not  be  obstructed  by  the  defendant  in  the 
exercise  of  his  lawful  rights  on  his  own  land  without  at 
the  same  time  obstructing  the  former  right  of  the  plaintiff, 
he  had  only  himself  to  blame  for  the  existence  of  such  a 
state  of  things,  and  must  be  considered  to  have  lost  the 
former  right  which  he  had,  at  all  events  until  he  should, 
by  himself  doing  away  with  the  excess  and  restoring  his 
windows  to  their  former  state,  throw  upon  the  defendant 
the  necessity  of  so  arranging  his  buildhigs  as  not  to 
interfere  with  the  admitted  right.  It  will  be  observed 
that  in  this  judgment  it  was  particularly  remarked  that  the 
original  right  to  light  was  not  destroyed  by  the  enlarge- 
ment of  the  windows,  but  that  the  ground  of  judgment 
was  merely  that  the  plaintiff  was  himself  to  blame  for  the 
existing  state  of  things,  and  therefore  that  the  defendant 
was  justified  in  obstructing  the  ancient  as  well  as  the 
modern  lights  as  he  could  not  obstruct  the  latter  only. 
It  will  be  seen  presently  that  the  former  part  of  this 
judgment  was  in  accordance  with  the  subsequent  judg- 
ment of  the  House  of  Lords  on  this  subject,  but  that 
the  House  of  Lords  overruled  this  judgment  on  the  last 
point. 

G.  H  H 


Copestake. 
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Chap.  ly.         The  case  of  HutcJiimon  v.  Copesfahe  {h)  was  very  similar 

^'^^^'  ^' in  its  facts  to  that  of  Reushaic  v.  Bean,  and  the  jndgraent 

Euichimonx.    -v^ras  in  effect  the  same;  but  the  judgment  of  the  Court 
(the  Exchequer  Chamber),  which  was  in  favour  of  the 
defendant,   was   given   on   the   ground  that  the  ancient 
lights  were  so  confused  by  alteration  with  the  new  por- 
tions that  they  could  not  be  considered  as  substantially 
the  same  lights.     There  is,  however,  one  portion  of  the 
judgment  which  should  be  specially  noticed.     It  will  be 
observed  that  the  Court  treated  the  right  to  light  acquired 
by  prescription  as  arising  by  implied  grant  in  a  manner 
similar  to  other  easements  acquired  by  prescription,  and 
in  this  the  view  of  the  Court  differed  from  the  opinion  of 
the  House  of  Lords,  subsequently  given  in  another  case, 
which  will  be  presently  noticed.     The  Court  said   they 
had  been  pressed  with  the  argument  that  there  was  no 
greater  amount  of  inconvenience  to  the  servient  tenement 
after  the  enlargement  of  the  windows  than  before  they 
were  altered,  and  a  case  had  been  cited  where  the  Master 
of   the  Rolls  was  supposed  to   have  held  that   a  party 
having  several  windows   in   a   house  could   put   out   an 
intermediate  new  window  between  two  old  ones,  where 
no  apparent  detriment  to  the  owner  of  the  servient  tene- 
ment appeared  to  arise  therefrom.    They  wholly  dissented 
from  that  doctrine,  and  thought  that  the  right  to  restrict 
the  owner  of  the  adjoining  land  from  building  on  his  own 
land  gained  by  user  or  grant  must  be  confined  to  the 
subject-matter  of  such  user  or  grant,  and  that  the  restric- 
tion  on   the   owner    of  the   servient  tenement  must   be 
substantially  the  same.     The  Court  thought  the  owner  of 
the  old  lights  could  not  say  that  the  new  windows  he  then 
put  out  would  occasion  the  servient  owner  no  harm,  as  he 
could  not  build  so  as  to  affect  any  of  his  lights  before,  and 
the  new  one  would  not  abridge  his  power  of  building.    The 

(A)  9  C.  B.,  N.  S.  863  ;  31      Nctvson  v.  Pender,  L.  E.,  27 
L.   J.,    C.   P.    19.     See   also      Ch.  D.  43. 
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new  liglit  is  not  one  of  the  windows  to  whicli  the  original    Ctap.  IV. 

assent  was  given,  and  it  might  he  that  the  owner  of  the !^i_LJ_ 

servient  tenement  would  not  have  chosen  to  acquiesce  if 
the  windows  had  been  in  the  situation  of  the  new  windows. 

Several  cases  subsequently  arose  in  which  similar  TapUngy. 
decisions  were  given,  and  chief  among  these  were  Blnckes 
V.  Pash  (?)  and  Jones  v.  Taplincj  (/.•).  Of  Binckes  v.  Pash 
nothing  further  need  be  said,  but  as  Jones  v.  TapUng  was 
eventually  taken  to  the  House  of  Lords  (/),  and  is  the 
case  in  which  the  principles  of  law  on  this  important 
point  were  ultimately  determined,  the  facts  may  be 
shortly  explained.  Jones,  the  plaintiff  in  the  Court 
below,  and  respondent  in  the  House  of  Lords,  was  a 
dealer  in  silk,  carrying  on  business  in  certain  premises 
in  Wood  Street,  Cheapside,  which  abutted  in  the  rear  on 
property  in  Gresham  Street  in  the  occupation  of  the 
defendant,  Tapling,  who  became  appellant  in  the  House  of 
Lords.  In  the  year  1852  Jones  pulled  down  his  premises 
in  Wood  Street  and  erected  new  warehouses,  and  in  so 
doing  altered  the  position  and  enlarged  the  dimensions 
of  the  windows  previously  existing,  increased  the  height 
of  the  building,  and  set  back  the  rear  or  back  line  of  the 
warehouses.  The  defendant,  Tapling,  in  the  year  1856, 
pulled  down  his  premises  in  Grresham  Street,  and  also 
erected  new  warehouses.  Before  the  rebuilding  of  the 
defendant's  premises,  the  plaintiff,  Jones,  made  consider- 
able alterations  in  the  size  and  position  of  his  ancient 
lights,  and  not  only  increased  them,  but  opened  new 
windows,  and  the  new  windows  were  so  situated  that  it 
was  impossible  for  the  defendant  to  obstruct  or  block 
them  up  without  also  obstructing  or  blocking  to  an  equal 

(i)  11  C.  B.,  K  S.  324;  31  being  much  divided  in  opinion, 

L.  J.,  C.  P.  121.  12  C.  B.,  N.  S.  826 ;  31  L.  J., 

(A)   11  C.  B.,  N.  S.  283;  31  C.  P.  342. 

L.  J.,  C.  P.    110;  affirmed  in  (/)   11    H.  L.  C.    290;    34 

Exchequer  Chamber,  t\ie]\\.^^Q^  L.  J.,  C.  P.  342. 
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Chap.  rv.     or  greater  extent  some  of  the  ancient  tut  altered  windows. 
^^^'  ^'       The   defendant,    in   building    and   obstructing    the    new 
windows,  therefore,   also    obstructed   the    ancient   altered 
lights.     The  plaintiff,  after  the  defendant  had  completed 
the  obstructing  wall  of  his  new  premises,  by  the  advice 
of  counsel,  caused  his  altered  windows  to  be  restored  to 
theu-  original  state,  and  the  new  windows  to   be  blocked 
up,  and  he  then  wrote  to  the  defendant  requiring  him  to 
pull  down  his  wall ;  this,  however,  was  refused,  and  the 
action  was  commenced.     The  judges  differed  in  opinion 
as  to  the  plaintiff's  right   of  action,  both  in  the   Court 
of  Common  Pleas  and  also  in  the  Exchequer  Chamber ; 
but  these  judgments  are  not  material  now,  as  the  whole 
theory  of  the  right  to  light  acquired  under  the  Prescription 
Act  was  explained  in  the  House  of  Lords  to  be  different 
from  what  had  been  assumed  in  all  previous  decisions, 
and  in  fact  the  principles  of  law  upon  which  all  previous 
cases  had  been  decided  was  overruled.     It  is  necessary, 
therefore,  to  consider  the  judgments  of  the  Lords  alone, 
and  particularly  that  of  Lord  Westbury,  C,  who  explained 
the  true  nature  of  the  easement  of  light,  and  the  principles 
of  law  by  which  that  right  and  the  right  of  action  is 
governed.     It  will  be  remarked,  however,  that  the  whole 
of  this  judgment  relates  to  rights  to  light  acquired  by 
prescription ;  and  if,  therefore,  such  a  right  is  acquired 
by   grant,    actual   or  implied,   it   is   presumed   that    the 
principles  of  law  expounded  in  the  judgment  would  not 
apply  to  the  case.     His  lordship,  after  citing  the  third 
section  of  the  Prescription  Act,  which  relates  exclusively 
to  the  acquisition  of  rights  to  light,  remarked  that  upon 
that  section  it  was  material  to  observe,  with  reference  to 
the  appeal  under  consideration,  that  the  right  to  what 
is  called  an  "  ancient  light "  now  depends  upon  positive 
enactment ;  that  it  is  matter  Juris  j^ositivi  and  does  not 
require,  and  therefore  ought   not  to   be  vested   on  any 
presumption  of  grant  or  fiction  of  a  licence  having  been 
obtained  from  the  adjoining  proprietor,  and  he  added  that 


LIGHT. 


469 


that  observation  was  material,  because  he  thought  it  would     Chap.  TV. 

be  found  that  error  in  some  decided  cases  had  arisen  from  !_I1_ 

the  fact  of  the  Courts  treating  the  right  as  originating  in 
a  presumed  grant  or  licence.  It  must  also  be  observed,  he 
continued,  that  after  an  enjoyment  of  an  access  of  light 
for  twenty  years  without  interruption,  the  right  is  declared 
by  the  statute  to  be  absolute  and  indefeasible,  and  that  it 
would  therefore  seem  that  it  cannot  be  lost  or  defeated 
by  a  subsequent  temporary  intermission  of  enjoyment 
not  amounting  to  abandonment ;  and  that  this  absolute 
and  indefeasible  right,  which  is  the  creation  of  the  statute, 
is  not  subjected  to  any  condition  or  qualification,  nor  is 
it  made  liable  to  be  affected  or  prejudiced  by  any  attempt 
to  extend  the  access  or  use  of  light  beyond  that  which, 
having  been  enjoyed  uninterruptedly  during  the  required 
period,  is  declared  to  be  not  liable  to  be  defeated.  Before 
dealing  with  the  appeal,  his  lordship  thought  it  might 
be  useful  to  point  out  some  expressions  which  are  found 
in  decided  cases,  and  which  seem  to  have  a  tendency  to 
mislead.  One  of  these  expressions  is  the  phrase  "  right 
to  obstruct."  If  my  adjoining  neighbour,  he  continued, 
builds  upon  his  land  and  opens  numerous  windows  which 
look  over  my  gardens  or  my  pleasure  grounds,  I  do  not 
acquire  from  this  act  of  my  neighbour  any  new  or  other 
right  than  I  before  possessed.  I  have  simply  the  same 
right  that  I  before  possessed.  I  have  simply  the  same 
right  of  building  or  raising  any  erection  I  please  on  my 
own  land,  unless  that  right  has  been  by  some  antecedent 
matter  either  lost  or  impaired,  and  I  gain  no  new  or 
enlarged  right  by  the  act  of  my  neighbour.  Again,  there 
is  another  form  of  words  which  is  often  found  in  cases  on 
this  subject — namely,  the  phrase  "  invasion  of  privacy  by 
opening  windows."  That  is  not  treated  by  the  law  as  a 
wrong  for  which  any  remedy  is  given.  If  A.  be  the  owner 
of  beautiful  gardens  and  pleasure  grounds,  and  B.  is  the 
owner  of  an  adjoining  piece  of  land,  B.  may  build  upon  it 
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Chap.  IV.     a  manufactory  with  a  hundred  windows  overlooking  the 
^^^^-  ^-       pleasure  grounds,  and  A.  has  neither  more  nor  less  than 
the  right  which  he  previously  had  of  erecting  on  his  land 
a  building  of  such  a  height  and  extent  as  will  shut  out 
the  windows  of  the  newly  erected  manufactory.     Suppose, 
then,  continued  the  Lord  Chancellor,  that  the  owner  of  a 
dwelling-house  with  a  window,  to  which  an  absolute  and 
indefeasible  right  to  -a  certain   access  of  light  belonged, 
opens   two    other   windows,  one  on  each  side   of  the  old 
window,    does    the    indefeasible   right    become    thereby 
defeasible?     By  opening  the  new  windows   he  does  no 
injury  or  wrong  in  the  eye  of  the  law  to  his  neighbour, 
who  is  at  liberty  to  build  up  against  them,  so  far  as  he 
possesses  the  right  of  building  on  his  land ;  but  it  must 
be  remembered  that  he  possessess  no  right  of  building  so 
as  to  obstruct  the  ancient  window,  for  to  that  extent  his 
right  of  building  is  gone  by  the  indefeasible  right  which 
the  statute  has  offered. 

After  the  enunciation  of  these  important  principles  of 
law,  Lord  Westbury  stated  that  he  could  not  accept  the 
reasoning  on  which  the  decisions  in  Renshaiv  v.  Bmn  and 
Hutchinson  v.  Copestake  were  founded,  for  upon  examining 
the  judgments  in  those  cases  it  would  be  seen  that  the 
opening  of  new  windows  was  treated  as  a  wrongful  act 
done  by  the  owner  of  the  ancient  lights,  which  occasioned 
the  loss  of  the  old  right  he  possessed;  and  the  Courts 
asked  whether  he  could  complain  of  the  natural  conse- 
quence of  his  own  act.  His  lordship  thought  two  erroneous 
assumptions  underlaid  this  reasoning  :  first,  that  the  act  of 
opening  the  new  windows  was  a  wrongful  one;  and 
secondly,  that  such  wrongful  act  was  sufficient  in  law  to ' 
deprive  the  party  of  his  right  under  the  statute.  But  he 
had  already  observed  that  the  opening  of  new  windows  is 
in  law  an  innocent  act,  and  no  innocent  act  can  destroy 
the  existing  right  of  one  party,  or  give  an  enlarged  right 
to  the   other— namely,   the   adjoining   proprietor.      The 
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other  lords  concurred,  and  expressed  opinions  similar  to 
that  of  Lord  Westbury  {m) . 


ciiap.  rv. 

Sect.  2. 


(m)  Since  the  decision  in 
the  case  of  Tapling  v.  Jones, 
in  the  House  of  Lords,  several 
cases  have  occurred  in  the 
Court  of  Chancery  in  which 
the  judges  have  doubted  the 
soundness  of  the  reasoning 
upon  which  that  judgment 
was  based,  or  have  restricted 
the  application  of  the  prin- 
ciples therein  expounded.  In 
Lanfranchiw  .Mackenzie  (L.  R., 
4  Eq.  p.  4^6:  36  L.  J., 
Ch.  p.  522),  Vice-Chancellor 
Malins  said  he  did  not  under- 
stand the  Prescription  Act  to 
have  made  any  difference  in 
the  principle  on  which  rights 
to  light  are  acquired  by  pre- 
scription, and  that  he  only 
read  the  statute  as  meaning 
that  there  was  no  absolute 
period  for  acquisition  of  a 
right  to  light  before  the  sta- 
tute, but  that  now  the  period 
is  fixed  at  twenty  years,  and 
that  all  the  cases  since  the 
Act  was  passed  had  been  de- 
cided on  the  ancient  principle 
of  law.  In  Heath  v.  Bucknall 
(L.  R.,  8  Eq.  1  ;  38  L.  J.,  Ch. 
372),  Lord  Eomilly,  M.E., 
said  :  "  I  do  not  understand 
that  Tapling  v.  Jones  over- 
rides this  doctrine,  laid  down 
in  The  Curriers''  Company  v. 
Corbett,  which  appears  to  me 
to  be  founded  on  immutable 
and  incontrovertible  principles 
of  equity.  Tapling  v.  Jones 
unquestionably  decides  that 
no  alteration  of  an  ancient 
light  would  justify  the  owner 
of  the  servient  tenement  in 


obstructing  what  remains  of 
the  ancient  light  so  as  to 
exempt  him  from  his  liability 
to  pay  damages  for  such  ob- 
struction. But  whether  this 
obstruction  is  a  matter  to 
be  compensated  by  damages 
only,  or  whether  it  is  one 
which  can  be  restrained  by 
injunction,  is,  I  conceive,  a 
totally  different  question.  It 
may,  no  doubt,  be  laid  down 
as  a  general  axiom,  that 
where  a  man  possesses  a  right 
to  light  and  air  over  the 
property  of  a  neighbour,  the 
obstruction  of  which  woidd 
be  punishable  at  law  in  the 
shape  of  damages,  a  Court 
of  Equity  will,  by  injunction, 
prevent  that  obstruction  :  but 
where  the  owner  of  the 
ancient  light  so  deals  with 
it,  as  essentially  to  alter  its 
character,  to  convert  it  into 
a  different  easement  over  his 
neighbour's  land,  and  one 
which  prevents  him  from 
enjoying  his  property  as  he 
might  have  done  at  any  time 
before  the  ancient  lights  were 
so  altered,  then  I  am  of  opinion 
that  the  owner  of  the  servient 
tenement  is  not  debarred  from 
the  enjoyment  of  his  land  as 
heretofore.  If,  however,  in 
obtaining  such  enjoyment,  he 
unavoidably  interferes  with 
the  ancient  light  of  the  owner 
of  the  dominant  tenement, 
then  the  only  compensation 
which  that  owner  can  obtain 
is  in  the  shape  of  damages. 
He  is  still  entitled  to  compen- 
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Chap.  lY. 
Sect.  2. 

Action  by  a 
reversioner. 


It  was  mentioned  in  a  former  place  that  in  those  cases  in 
wliicli  disturbance  of  an  easement  affects  the  occupier  of 
a  house  alone,  a  reversioner  who  is  in  no  way  injured  is 
incapable  of  suing  either  at  law  or  in  equity.  It  is  on 
this  ground  that  a  reversioner  is,  in  most  cases,  incapable 
of  suing  for  obstruction  of  light,  for  the  injury  caused  is 
generally  an  injury  to  the  occupier  of  a  house  alone  (n). 


sation  for  the  obstruction  of 
that  which  he  formerly  en- 
joj'ed,  but  by  reason  of  his 
own  act  he  has  deprived  him- 
self of  the  rijrht  to  call  upon 
a  Court  of  Equity  to  assist 
him."  The  doctrine  thus 
broadly  laid  down  by  Lord 
Eomilly,  M.E.,  was  not  ap- 
proved bj^Lord  Justice  Giffard 
as  beinp^  applicable  to  all  cases 
in  equity ;  for  commenting 
upon  that  case  in  Straight  v. 
Burn  (L.  E.,  5  Ch.  Ap.  p.  166; 
39  L.  J.,  Ch.  p.  290),  he  said  : 
"That  leaves  only  the  other 
part  of  the  case  which  has 
been  argued  —  namely,  the 
authority  of  Heath  v.  BucknaU. 
"With  respect  to  that  case  I 
cannot  take  it  as  having  been 
decided  otherwise  than  upon 
its  particular  circumstances ; 
those  particular  circum- 
stances, as  I  gather  them, 
being,  that  a  very  small  and 
almost  inappreciable  prop(n'- 
tion  of  the  ancient  window 
was  preserved,  and  the  rest 
was  new;  so  that  there  would 
have  been  no  material  dam- 
ages at  law.  But  if  this  case 
is  supjiosed  to  lay  down  the 
proposition,  that  a  plaintiff, 
who  according  to  Taplinc/  v. 
Jones,  has  clear  legal  rights, 
cannot  come  to  this  Court  and 


get  protection  for  those  rights, 
I  entirely  demur  to  such  a 
conclusion.  If,  for  instance, 
there  is  a  house  with  three 
ancient  windows,  and  it  is 
desirable  to  add  at  no  great 
distance  from  those  three  an- 
cient windows  two  other  win- 
dows— is  it  to  be  said  that 
because  those  two  other  win- 
dows are  to  be  placed  in  that 
position,  the  plaintiff  is  not 
to  come  into  Court  to  preserve 
what  has  been  decided  in 
Tapl'ing  v.  Jones  to  be  his 
clear  legal  right  ?  Such  a 
conclusion  would  not  be  either 
according  to  principle,  or  to 
the  course  of  this  Court.  I 
take  the  course  of  this  Court 
to  be,  that  when  there  is  a 
material  injury  to  that  which 
is  a  clear  legal  right,  and  it 
appears  that  damages  from 
the  nature  of  the  case  would 
not  be  a  complete  compensa- 
tion, this  Court  will  interfere 
by  injunction."  In  Ai/nsleg  v. 
Glover  (L.  E.,  10  Ch.  Ap, 
283;  44  L.  J.,  Ch.  523),  it 
was  held  that  the  Prescrip- 
tion Act  did  not  take  away 
any  of  the  modes  of  claiming 
easements,  including  rights 
to  light,  which  existed  before 
that  Act. 

(«)  Kino  V.  Ruclkin,  L.  E., 
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There  are,  however,  exceptional  cases  in  which  a  reversioner     Chap.  rv. 

can  sue.      In    Wilaon  v.    Toivnend  {o),  Kmderslpy,   V.-C,  Ul- 

said  that  the  ground  of  the  jm-isdiction  of  the  Court  of 
Chancery  in  cases  of  obstruction  of  light  is  the  interference 
with  the  personal  convenience  and  comfort  of  the  occupiers 
of  the  house  to  which  a  right  to  light  is  appurtenant; 
he  thought,  however,  that  exceptions  to  this  rule  might 
arise,  and  that  the  case  then  before  the  Court  was  one 
of  those  exceptions,  on  the  ground  that  the  value  of  the 
dominant   tenement  would  be  materially  diminished  by 
the  continuance  of  the  obstruction,  and  consequently  that 
the  Court  was   justified   in  interfering  at  the  suit  of  a 
reversioner.       So    also,    in   the    case  of   The  Metropolitan 
Association   v.  Fetch  (p),   it  was  held   that  the  erection 
of  a  hoarding  by  which  light  was  obstructed  might  be 
sufficient  to   give  a  right  of  action  to  a  reversioner,  for 
that  the  injury  might  be  of  a  permanent  character,  and 
therefore  injurious  to  the  rever!>ionary  estate,  but  whether 
the  hoarding  was  of  such  a  permanent  character  as  really 
to  produce  injury  to  the  reversioner,  and  enable  him  to 
maintain  his  action,  was  a  question  of  fact  whioh  must  be 
determined  by  a  jury.     The  argument  by  which  the  Vice- 
Chancellor,  in  Wilson  v.  Tounend,  arrived  at  his  decision, 
that  he  ought  to  grant  an  injunction  at  the  suit  of  the 
reversioner,   and  that  the  objection  of  the  defendant  to 
the  jurisdiction  of  the  Court  ought  not  to  prevail,  was  to 
the  effect  that,  supposing  it  happened,  as  it  does  happen 
in   many  cases,  that   the   house  which   had   the   ancient 
lights  stood  upon  the  very  verge  of  the  owner's  ground, 
there  would  be  nothing,  if  the  defendant's  objection  were 
to  prevail,  to  prevent  him,  if  his  ground  came  up  to  the 


6  Ch.  D.   160;  46  L.  J.,  Cli.  {o)  1    Dr.   &   Sm.   324;  30 

807.    Cooper  v.  Crahtree,  L.  E.,  L.  J.,  Ch.  25. 
19  Ch.  D.  193  ;  51   L.  J.,  Ch.  (;;)  5  C.  B.,  N.  S.  504  ;  27 

189  :    on  appeal,    20    Ch.    D.  L.  J.,  C.  P.  330. 
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Chap.  IV.  wall  of  the  bouse,  from  building  a  dead  wall  within  six 
^^"^-  '^-  inches  of  the  whole  of  the  windows,  and  so  completely 
blocking  up  the  whole  of  the  light ;  and  he  felt  very 
great  difficulty  in  coming  to  the  conclusion,  that  in  such 
a  case  the  Court  of  Chancery  would  say,  "  You  must  go 
to  law  and  get  your  damages,  and  this  Court  will  not 
interfere."  It  would  seem,  however,  that  there  is  no  real 
difficulty  on  the  point,  and  that  the  rule  must  bo  the 
same  in  cases  of  obstruction  of  light  as  in  cases  of  dis- 
turbance of  other  easements :  if  an  obstruction  is  merely 
temporary,  the  occupier  of  the  house  is  alone  injured, 
and  he  alone  can  sue  for  damages,  for  actual  injury  is 
necessary  to  support  an  action  on  the  case ;  so  also  he 
alone  can  sue  for  an  injunction,  for  the  foundation  for 
that  remedy  is  the  interference  with  his  personal  comfort ; 
if,  on  the  contrary,  the  obstructing  object  is  permanent, 
the  reversionary  estate  is  injured,  for  the  right  to  light 
may  be  annulled  unless  the  obstruction  is  destroyed :  the 
rio-ht  of  the  reversioner  is  therefore  injured,  and  he  can 
sue  either  for  damages  or  for  an  injunction,  for  he,  as  well 
as  the  occupier,  sustains  damage  from  the  obstruction. 

Application  If  a  person  with  a  limited  interest  in  a  house  to  which 

b"''  'ei^n"''^"'^  ^  "g^^  ^°  ^^^^^  ^^  appurtenant  applies  to  the  Court  for 
with  limited  an  injunction  to  restrain  the  obstruction  of  his  light, 
mterest.  ^^   seems   that    the    Court    will    restrain    the    obstruction 

merely  during  the   continuance  of  his  interest,  and  not 

perpetually  (ry). 

Obstructing  If  a  building  by  which  light  is  wrongfully  obstructed 

occli^"  uon  of   is  in  the  occupation  of  a  tenant,  and  not  of  the  owner  of 

a  tenant  of       fihe  soil,  there  can  be  no  doubt  but  that  an  action  for  the 

obstruction  may  be  maintained  against  the  tenant  if  he 

erected  the  building,  for  he  was  guilty  of  a  wrongful  act 

by  building  in  such  a  manner  as  to  obstruct  the  light ; 

(q)  Simper  v.  Foley,  2  Job.  &  H.  353. 
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but  the  ease  would  appear  to  be  different  if  the  building  Chap.  IV. 
was  erected  before  the  tenancy  commenced,  for  then  the  ^^^'  ^' 
tenant  could  not  be  said  to  have  committed  a  wrongful 
act,  and  it  would  be  an  act  of  waste  if  he  were  to  remove 
the  building.  It  is  difficult,  however,  to  see  how  the 
landlord  could  be  made  to  remove  the  building,  as  he 
is  nut  in  possession,  and  would  commit  a  trespass  against 
his  tenant  if  he  were  to  touch  it.  So,  if  an  action  has 
once  been  maintained  against  the  tenant  for  eret-ting  an 
obstructing  building,  no  second  action  can  be  brought 
against  him  successfully  for  continuing  the  obstruction, 
for  he  cannot  remove  it  (r). 

Substantial  injury  from  the  loss  of  light  is  generally  Siihstantial 

essential  for  an  action,  for  the   Court  will  not  interfere  "f  ^fy  requi- 

'   _  _  _  site  to  support 

in  every  case  of  trifling  inconvenience  or  injury.     This  is  an  action. 

a  rule  which  has  been  recognized  from  very  early  as  well  * 

as  in  modem  times, — for  instance,  in  Dent  v.  T//e  Auction 
Mart  Company  (s),  in  which  several  of  the  authorities 
were  mentioned.  In  that  case  Vice- Chancellor  Wood 
said :  "  In  these  cases,  which  of  late  have  been  ex- 
tremely frequent,  the  old  doctrine,  which  was  estab- 
lished by  Lord  Eldon  in  The  Attorney-General,  v.  Nichol, 
seems  in  substance  never  to  have   been   departed   from. 

The  doctrine  established  in   The  Atturney- 

Gcneral  v.  JVicho/,  and  recognized  by  Lord  Westbury  in 
the  more  recent  case  of  Jacknon  v.  Dahe  of  JVeiccast/e,  and 
other  cases,  was  this :  *  There  are  many  obvious  cases  of 

(r)  Arnohlv .  Jefer son, 'Rolt,  Back  v.  Sfacey,  2  C.  &  P.  465, 

498.     See,  however,  liosewell  Archtdeckne  v.  Kdk,    2  Giif. 

V.  Prior,  2  Saik.  460.  683.     Rubson  v.  Whittinyham^ 

(s)  L.  E  ,  2  Eq.  238  ;  35  L.  L.  E.,    1    Ch.    Ap.    442;     35 

J.,  Ch.  555.   Attorney- Gtneral  L.J.,Ch.  223.   Beaddv.  Perry, 

v.  Nic/wl,  16  Ves.  338.     Jack-  L.  E.,  3  Eq.  465.     Morris  v. 

son  V.  Duke  of  Newi  astle,  33  Lessees   of   Lord   Berkeley,    2 

L.   J.,    Ch.    698.       Parker    v.  Ves.  452;  3  Ves.  404.    Ecclesi- 

Smith,  5  C.  &  P.  438.       M^ells  astual  Commissioners  v.  Kino, 

V.  0(/y,  7  C.  &  P.  4 1 0.    Prinyle  L.    E.,    14    Ch.   D.   213;   49 

V.  Wernham,  7  C.  &  P.   377.  L.  J.,  Ch.  529. 
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Chap.  IV.  new  buildings  darkening  those  opposite  to  thera,  but  not 
*^^  '  "'  in  such  a  degree  that  an  injunc-tion  could  be  maintained 
or  an  action  upon  the  case,  which,  however,  might  be 
maintained  in  many  cases  which  would  not  support  an  in- 
junction.' In  that  one  sentence  is  contained  the  whole  of 
the  doctrine  which  of  late  has  been  recognized  as  govern- 
ing this  Court  in  its  decisions ;  though  it  is  not  always 
easy  to  apply  that  doctrine  when  it  has  been  enunciated. 
First  of  all,  it  is  necessary  to  ascertain  what  it  is  that  will 
at  law  support  a  claim  for  damages  in  respect  of  an  injury 
done  to  a  building  by  the  obstruction  of  light  and  air ; 
and  the  authority  to  which  I  would  refer  in  preference  to 
any  other  upon  this  subject  is  the  summing  up  of  Chief 
Justice  Best  in  the  case  of  Back  v.  Stacy,  because  that 
summing  up  has  been  approved  of  by  the  Lords  Justices 
in  a  recent  case  before  their  Lordships.  The  Chief  Justice 
told  the  jury,  '  In  order  to  give  a  right  of  action  and 
sustain  the  issue  there  must  be  a  substantial  privation  of 
light  sufficient  to  render  the  occupation  of  the  house  un- 
comfortable, and  to  prevent  the  plaintiff  from  carrying  on 
his  accustomed  business  (that  of  a  grocer)  on  the  premises 
beneficially  as  he  had  formerly  done.'  With  the  ex- 
ception of  reading  or  for  and,  I  apprehend  that  the  above 
statement  correctly  lays  down  the  doctrine  in  the  manner 
in  which  it  would  now  be  supported  in  an  action  at  law," 
There  are  cases,  however,  in  which  the  Courts  will  inter- 
fere when  the  obstruction  of  light  is  very  slight,  and  the 
injury  sustained  is  trifling,  but  these  are  very  rare  and 
depend  upon  exceptional  circumstances  (t).  It  was  re- 
marked by  the  Yice-Chancellor  Wood,  in  the  passage 
above  cited  from  his  judgment  in  Denfv.  The  Auction  Mart 
Companii,  that  it  is  not  always  easy  to  apply  the  doctrine 
there  referred  to  when  it  has  been  enunciated.  The  truth 
seems  to  be  that  in  each  case  the  decision  must  depend 
upon  the  circumstances,  and  that  it  is  imj)ossible  to  lay 

if)  Herz  V.  Union  Bank  of  London,  2  Gif.  686. 
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down  any  infallible  rule  by  which  it  may  be  determined     Chap.  lY. 

whether  the  iuj ury  sustained  is  sutficient  to  induce  a  Court  LJ — 

to  interfere  or  a  j  ury  to  award  damages. 

As    the    rights    and    obligations   of   parties   to   deeds  Covenant 

.    .  ,1.  •    ,  •  L   1  •  for  quiet 

contammg  covenants  for  quiet  enjoyment  have  on  various  gujoyment— 
occasions    been   brought   in   question   with    reference    to  proot  of 
easements,  and    particularly   with   reference  to  rights  to  injury, 
light,  it  will  be  well  here  to  notice  the  effect  of  a  covenant 
for  quiet  enjoyment  {n).     No  grant  of  a  right  to  light  is  to 
be  implied  from  the  ordinary  covenant  for  quiet  enjoyment 
usually  inserted  in  deeds  of  conveyance  alone,  but  it  was 
held   by  the    Master  of   the    Rolls   that   the   effect   of   a 
covenant  for  quiet  enjoyment  following  a  grant  of  light 
among  the  general  words  of  a  deed  of  conveyance  is  to 
render  the  grantee  entitled  to  an  injunction   to  restrain 
interference  with  his  right,  however  sHght  that  interference 
may  be,  and  that  substantial  injury  to  his  right  is  not  a 
material   consideration   in    determining   his   right   to    an 
injunction  in  such  a  case,  but  this  decision  was  overruled 
by  the  Lords  Justices  on  appeal.      The  Lords  Justices 
first    considered   whether    any   greater    right    than    the 

(m)  The  meaning  of  the  actual  eviction  or  by  the  tene- 
common  covenant  for  quiet  nient  being  rendered  useless, 
enjoyment  was  considered  as  by  water  or  drainage  being 
in  the  case  of  Jenkins  v.  thrown  in  so  as  to  expel  the 
Jackson  (40  Ch.  D.  71;  58  grantee,  or  render  him  prac- 
L.  J.,  Ch.  124),  with  refer-  tically  incapable  of  using  the 
ence  to  noise  in  adjoining  tenement.  It  will  also  apply 
premises  of  the  plaintilt's  to  any  practical  interference 
landlord.  From  that  case  it  with  the  land  to  which  the 
may  be  gathered  that  the  covenant  relates,  though  there 
covenant  has  generally  no  be  no  complete  eviction  or 
reference  to  freedom  from  entire  deprivation  of  the  use 
noise  on  the  one  hand,  and  is  of  the  land,  as  by  the  exer- 
not  to  be  limited  to  disturb-  cise  of  a  right  of  way  by  a 
ance  from  defect  in  title  on  third  person,  not  noticed  in 
the  other,  but  it  relates  to  the  deed  containing  the  cove- 
any  practical  and  physical  nant.  Child  v.jStenninff,lj.It. , 
deprivation  of  the  use  of  the  1 1  Ch.  D.  82  ;  48  L.  J.,  Ch. 
tenement  granted,  either  by  392. 
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Chap.  lY.     ordinary  easement  was  passed  by  the  terms  of  the  deed 
^^^'^-  "•       under  their  notice.     That  deed  first  conveyed  a  piece  of 
ground   -with  the   warehouses,  tenements,   and  appurten- 
ances, and  then  contained   general  words  including  "  all 
lights,  easements,  advantages  and  appurtenances  thereto 
belonging,   or  in   anywise  appertaining,"  and  the   Court 
thought  that  no  greater  right  passed  to  the   grantee  by 
those  words   than   the  ordinary  right  to  light  which  is 
commonly  acquired  by  prescription.     Mellish,  L.J.,  then 
said  that  the  next  question  was,   Did  the  covenant   for 
quiet  enjoyment  make  any  difference  ?     He  said  he  had 
no  hesitation  in  saying  that  nothing  could  be  clearer  than 
that  in  a  Court  of  law  the  covenant  for  quiet  enjoyment 
in  its  plain  ordinary  terms  did  not  increase  or  enlarge  the 
rights  which  were  granted  by  the  previous  part  of  the 
conveyance,  though  it  would  of  course  be  possible  to  insert 
in  any  covenant  words  whi(  h  would  increase  the  right  of 
the  covenantee  to  damages  if  his  right  were  violated,  or 
would  entitle  him  to  an  injunction  to  enforce  his  right. 
It  had  been  argued  that  the  covenant  for  quiet  enjoyment 
was   broken   by  the  obstruction  of   the   light   as  it  was 
accustomed  to  enter  the  windows  at  the  time  of  the  grant, 
however  slight  the  obstruction  might  be,  and  the  covenant 
being  broken  that  thp  grantee  was  entitled  to  an  injunction 
to  restrain  svich  violation,  all  hough  he  might  not  be  able 
to  prove  sufficient  injury  to  enthle  him  to  damages  in  a 
Court  of  law,  but  the  Court  of  Appeal  held  that  that  was 
not  so,  and  that  there  was  no  difference  in  the  amount  of 
damao-e    which  would    entitle   a   person   to  maintain   an 
action  at  law,  and  that  which  would  entitle  him  to  file 
a  bill  in  equity  notwithstanding  the  covenant  for  quiet 
enjoyment  (r).     The  conclusion,  therefore,  to  be  derived 
from  this  case  as  to  the  effect  of  the  common  covenant  for 
quiet  enjoyment  on  the  ordinary  easements  granted  by  a 
deed  of  conveyance  is,  that  it  has  no  effect  whatever,  except 

(v)  Leech  x.Schvechr^Jj.'R.,       487.     Potts  Y.  Smith,  'h.'R., 
9  Ch.  Ap.  463  ;  43  L.  J.,  Ch.      6  Eq.  311  ;  38  L.  J.,  Ch.  68. 
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perhaps  to  give  a  remedy  by  artion  on  the  covenant  in     Chap.  I\. 

addition  to  or  in  lieu  of  the  ordinary  remedy  by  action  '— — 

on  the  case  (if  the  expression  may  still  be  used)  for 
interference  with  the  right,  but  in  any  case  substantial 
injury  must  be  proved. 

The  difficulty  of  determining  whether  a   building   in  Light,  pre- 

„  ,.  I'll  ^   J.    T    1.         £  u         vented  falling' 

course  oi  erection  would,  when  completed,  be  oi  such  a  ar  an  antrie  of 
character  as  to  cause  a  substantial  diminution  of  li^ht  to  45  degrees— 

°  substantial 

an  ancient  window  opposite  to  it,  and  whether  a  case  injury. 
is  such  as  to  warrant  a  grant  of  an  injunction,  gave  rise 
to  an  attempt  to  establish  a  rule  or  guiding  principle  that 
if  the  obstructing  wall  would  not  when  finished  be  of  such  a 
height  as  to  prevent  the  light  falling  on  to  the  window  at 
an  angle  of  forty-five  degrees,  there  would  not  be  sufficient 
ground  to  infer  that  the  light  would  be  materially 
obstructed,  and  that  the  case  would  not  be  one  in  which 
the  building  should  under  ordinary  circumstances  be 
restrained.  This  principle  was  set  on  foot  by  the  late 
Yice-Chancellor,  Sir  John  Stuart,  who  said  that  it  seemed 
to  him  that  where,  opposite  to  ancient  lights,  a  wall  is 
built  not  higher  than  the  distance  between  the  wall  and 
the  ancient  lights,  there  cannot,  under  ordinary  circum- 
stances, be  such  a  material  obscuration  of  the  ancient 
lights  as  to  make  it  necessary  for  the  Court  of  Chancery 
to  interfere  by  injunction.  He  added  that  the  Metro- 
politan Building  Act  is  framed  on  the  principle  that  the 
height  of  a  building  on  the  opposite  side  of  a  street 
should  not  exceed  the  breadth  of  the  street — that  is,  if 
the  street  be  forty  feet  wide,  the  height  of  the  building 
on  the  opposite  side  must  not  exceed  forty  feet.  He  also 
said,  that  he  had  had  the  means  of  ascertaining  from  one 
of  the  most  eminent  judges  of  the  common  law  Courts 
that,  as  a  general  proposition,  the  Courts  of  law  are  now 
disposed  to  take  this  view  (.r).  This  proposition  has  given 
rise  to  a  considerable  amount  of  discussion,  and  various 

{x)  Beaclel  v.  Perry,  L.  E.,  3  Eq.  465. 
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Chap.  rV.     cases  have  been  argued  in  which  it  has  been  urged  as  a 

U hard-and-fast   rule    of    law ;   it   is    unnecessary   to    wade 

through  all  the  cases  in  which  the  subject  has  been  con- 
sidered, but  it  is  sufficient  to  refer  to  one  or  two  of  the  most 
recent,  as  they  will  show  in  what  light  the  principle  has 
come  to  be  regarded.  In  the  case  of  The  City  of  London 
Brewery  Company  v.  Tennant  (//),  Lord  Selborne,  C,  said 
that  there  is  no  positive  rule  of  law  upon  the  subject ; 
and  that  the  circumstance  that  forty-five  degrees  are  left 
unobstructed  is  merely  an  element  in  the  question  of  fact 
whether  the  access  of  light  is  unduly  interfered  with  ;  but, 
he  added,  undoubtedly  there  is  ground  for  saying  that  if 
the  Legislature,  when  making  general  regulations  as  to 
buildings,  considered  that  when  new  buildings  are  erected, 
the  light  sufficient  for  the  comfortable  occupation  of  them 
will  as  a  general  rule  be  obtained  if  the  buildings  to  be 
erected  opposite  to  them  have  not  a  greater  angular 
elevation  than  forty-five  degrees,  the  fact  that  forty-five 
degrees  of  sky  are  left  unobstructed  may  under  ordinary 
circumstances  be  considered  priind  facie  evidence  that 
there  is  not  likely  to  be  material  injury. 

Possibility  of  If  obstruction  of  light  produces  no  immediate  injury  to 
u  ure  injury.  ^^^  owners  of  ancicut  windows  owing  to  the  circumstance 
that  they  are  making  use  of  the  house  to  which  the 
windows  belong  in  a  manner  which  does  not  render  the 
full  stream  of  the  accustomed  light  necessary,  it  is  a 
question  whether  the  Court  will  restrain  the  obstruction 
on  the  ground  that  damage  to  a  great  extent  may  be 
sustained  at  a  future  time  if  the  premises  are  applied 
to  a  different  purpose.  From  the  decision  in  the  case  of 
Jackson  v.  T/ie  Duke  of  Ncivcastle  (s),  it  would  seem  that 

(y)  L.   E.,  9  Ch.  Ap.  212;  Ecclesiastical  Commissio7iers'7. 

43  L   J.,  Ch.  458.     Hackettv.  Kino,  L.  E.,  14  Ch.   D.   213; 

Baiss,  L.  E.,  20  Eq.  494  ;  45  49  L.  J.,  Ch.  529. 

L.  J.,  Ch.  13.    Theedv.  Deben-  (z)  33  L.  J.,  Ch.  698. 
ham,   L.  E.,    2   Ch.   D.    165. 
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it  will  not  grant  an  injunction ;  but  there  is  reason  to     Chap.  IV. 

doubt,  as  will  be  shown  presently,  if  this  decision  would  be  — 

followed.  The  circumstances  of  that  ease,  which  was 
heard  before  the  passing  of  the  Judicature  Acts,  were, 
that  the  window  in  question  belonged  to  a  small  room 
at  the  back  of  a  grocer's  shop,  which  was  called  the 
counting-house,  and  was  used  for  keej^ing  the  shop  books. 
The  obstruction  caused  no  material  injury  Avhile  the 
room  continued  to  be  used  for  a  counting-hoase ;  but 
Lord  Westbury,  C,  who,  as  well  as  the  Master  of  the 
Rolls,  appears  to  have  personally  made  an  examination  of 
the  premises  (a),  said,  he  was  sensible  that  it  was  quite 
possible  the  j^^eniises  might  thereafter  be  applied  to 
another  purpose,  and  made  applicable  to  a  different 
business,  in  which  the  proposed  abridgment  of  light  and 
air  would  operate  most  materially  to  the  prejudice  of  the 
owners ;  the  question,  therefore,  was  whether  he  could 
interfere  by  way  of  injunction  when  that  injunction  would 
be  founded,  not  upon  the  extent  of  present  injury  requiring 
that  interference,  but  upon  an  injury  which,  having  regard 
to  a  future  possible  destination  of  the  premises,  might 
materially  affect  their  value.  He  could  not  find  that  the 
question  had  been  anywhere  determined.  The  ground  of 
the  jurisdiction,  when  stated,  is  always  stated  with  this 
accompaniment,  that  it  must  be  an  injury  for  which 
damages  at  law  can  be  obtained.  If  he  regarded  the 
injury  for  which  damages  at  law  could  be  obtained,  it 
would  be  the  injury  done  simply  to  the  counting-house  by 
the  proposed  diminution  of  light — a  diminution  which  he 
believed  would  still  leave  the  light  quite  sufficient  for  all 
the  purposes  to  which  the  room  was  then  applied.  It  was 
perfectly  true  that  the  premises,  when  they  ceased  to  be  a 

(rt)  The  practice  of  a  judge  when  a  formal  application  was 

going  to  inspect  premises  was  made   to  him  to  insjpect  the 

expressly  disapproved  of  by  premises  in  question.    Several 

Jessel,     M.R.,     in     Leech    v.  reasons  were  given  against  the 

Schweder  (43  L.  J.,  Ch.  232),  practice. 

G.  I  I 
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Chap.  IT.     grocer's  shop,  might  be  converted  into  a  jeweller's  shop, 

!_!11__  where   the   sunshine   and   the  light   at  the  back  of   the 

premises,  received  through  the  window  of  the  counting- 
house,  might  be  of  the  greatest  possible  value  in  the  con- 
duct of  that  business,  or  they  might  be  applied  for  a 
silk-mercer's  shop  ;  when  the  requisite  quantity  of  light 
for  the  purpose  of  distinguishing  colours,  and  the  shades 
and  hues  of  colour,  might  be  of  the  greatest  importance. 
The  obstruction  might,  therefore,  injure  the  premises 
thereafter,  but  for  the  present  injury  the  Court  would  not 
be  justified  in  interfering  by  injunction  ;  and  though  both 
a  tenant  and  reversioner  might  apply  for  an  injunction, 
he  apprehended  that  in  each  case  the  application  must 
be  founded  upon  the  present  existing  injury,  and  that 
future  possibilities  could  not  be  speculated  upon  by  the 
Court.  The  injunction  which  had  been  granted  by  the 
Master  of  the  Eolls  was  therefore  dissolved.  In  con- 
cluding his  judgment,  it  should  be  remarked  that  the 
Lord  Chancellor  said,  that  he  had  had  considerable  diffi- 
culty in  arriving  at  his  conclusion,  which  certainly  he  was 
aware  might  stop  short,  in  point  of  the  exercise  of  juris- 
diction, of  that  which  the  reason  of  the  case  would  require 
if  he  could  have  found  any  authority  to  warrant  him  in 
going  the  length  that  he  thought  it  would  be  reasonable 
to  go ;  but  that  he  had  found  nothing  which  authorised 
him  to  look  into  the  possible  future  or  to  speculate  about 
the  future  condition  of  the  premises,  and  he  was  obliged, 
therefore,  to  confine  his  right  of  interference  to  that  which 
the  exigency  of  the  present  circumstances  justified  and 
rendered  necessary. 

A  few  remarks  upon  this  decision  are  needed.  The 
point  there  decided  was  said  by  Lord  Westbury  to  be 
decided  for  the  first  time,  but  assuming  that  the  basis  of 
that  decision  was  sound,  and  that  the  possibility  of  injury 
at  a  future  time,  if  the  premises  should  happen  to  be  used 
for  a  different  purpose,  ought  not  to  be  taken  into  con- 
sideration, ought  not  the  injunction  to  have  been  granted 
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on  a  different  ground  ?  It  has  been  sliown  (i),  that  the  Chap^.  TV 
general  rule,  which  may  be  deduced  from  the  various 
cases  decided  on  the  subject  of  obstruction  of  light,  is,  that 
a  prescriptive  right  to  light  is  a  right  to  that  amount 
of  light  which  has  been  accustomed  to  enter  a  window 
irrcsjjectirclt/  of  the  purposes  fov  ichich  it  may  have  been 
used :  is  it  not  the  fact,  therefore,  that  though  no  actual 
injury  was  sustained  from  the  darkening  of  the  counting- 
house  window,  yet  that  the  right  to  the  light  was  injured 
to  such  an  extent  that  either  the  occupier  of  the  premises 
or  a  reversioner  might  have  sued?  If  it  is  true  that  a 
prescriptive  right  to  light  is  of  the  extent  above  mentioned, 
then  surely  any  obstruction  of  the  light  accustomed  to 
enter,  which  would  render  the  room  unfit  for  any  ordinary 
purpose  to  which  it  might  be  put,  was  an  injury  to 
the  right  for  which  an  action  or  suit  would  lie.  It  has 
also  been  shown  {c),  that  it  is  no  answer  to  an  action  for 
an  obstruction  of  light  to  say  that  sufficient  light  is  left 
for  the  present  pm-poses  of  the  occupier  of  the  house; 
but  did  not  this  decision  uphold  the  contrary  doctrine  that 
as  sufficient  light  was  left  for  present  purposes  no  action 
could  be  maintained  for  the  obstruction  ?  In  Aynsley  v. 
Glover  [d),  Jessel,  M.R.,  expressed  his  opinion  that  the 
decision  in  Jaehson  v.  The  Duke  of  Newcastle  was  wrong, 
and  that  it  was  in  conflict  with  the  decision  in  Yates  v. 
Jack  ie)  ;  and  that  it  was  wrong  is  fui'ther  confirmed  by 
the  decision  in  the  case  of  the  Ecclesiastical  Commis- 
sioners V.  Kino  (f),  in  which  the  old  building,  a  chm'ch, 
to  which  a  right  to  light  was  appurtenant,  had  been 
pulled  down.  The  Court  held  that  there  is  nothing  to 
prevent  the  owner  of  a  building  which  has  been  taken 
down  from  applying  to  the  Court  for  an  injunction  to 

(b)  Ante,  Chap.  III.  p.  365,  (e)  L.  E.,  1   Ch.  Ap.  295 ; 
and  Chap.  I.  pp.  51—53.  35  L.  J.,  Ch.  539. 

(c)  See  ante,  p.  461.  (/)  L.  E.,  14  Ch.  D.  213; 

(d)  L.  E.,   18  Eq.  544  ;  43  49  L.  J.,  Ch.  529. 
L.  J.,  Ch.  777. 
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Chap,  lY.  restrain  the  erection  of  a  building  whicli  would  obstruct 
^^^'  "•  the  light  if  it  is  satisfied  that  the  owner  is  about  to  restore 
tlie  building  and  to  restore  with  it  windows  corresponding 
with  the  ancient  lights, — for  that  during  the  time  the 
building  is  do^^^l  the  right  exists  just  as  much  as  before, 
though  the  use  of  it  is  suspended.  The  case,  of  course, 
would  be  different  if  the  owner  had  no  intention  of 
building  in  such  a  manner  as  to  preserve  his  right,  for 
then  the  act  of  pulling  the  old  building  down  would 
operate  as  an  abandonment. 

Ri<?M  to  abate  Besides  the  before-mentioned  remedies  for  obstruction  of 
light,  there  is  one  other  which  the  law  will  sanction,  though 
it  is  rarely  employed,  and  is  of  an  objectionable  character. 
The  obstructing  object  may  be  removed  by  the  person 
whose  right  is  injured.  It  is  dangerous,  however,  to 
employ  this  remedy,  for  the  tendency  of  doing  so  is 
to  lead  to  a  breach  of  the  peace,  riot  and  trespass,  and  it  is 
therefore  better  avoided,  ileferring  to  this  mode  of  pro- 
curing a  remedy,  in  the  case  of  Hyde  v.  Graham  [g), 
Pollock,  C.B.,  said:  "No  doubt,  in  Blackstone's  Com- 
mentaries, some  instances  are  given  where  a  person  is 
allowed  to  obtain  redress  by  his  own  act,  as  well  as  by 
operation  of  law,  but  the  occasions  are  very  few,  and  they 
might  constantly  lead  to  breaches  of  the  peace ;  for  if  a 
man  has  a  right  to  remove  a  gate  placed  across  the  land 
of  another,  he  would  have  a  right  to  do  it,  even  though 
the  owner  was  there,  and  forbade  him.  The  law  of 
England  appears  to  me,  both  in  spirit  and  in  principle,  to 
prevent  persons  from  redressing  their  grievances  by  their 
own  act."  Notwithstanding  this,  however,  it  has,  in  olden 
cases,  been  held  that  the  owner  of  ancient  lights  may 
himself  abate  an  obstruction  erected  on  the  servient  tene- 
ment. Salkeld  reports  that — "If  H.  builds  a  house  so 
near  mine  that  it  stops  my  lights,  or  shoots  the  water  upon 
my  house,  or  is  any  other  way  a  nuisance  to  me,  I  may 

((/)  1  H.  &  C.  p.  598. 
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enter  upon  the  owner's  soil  and  ])u\l  it  down  ;  and  for  tliis  CTiap.  IV. 
reason  only  a  small  fine  was  set  ujoon  the  defendant  in  an  ^^  ' 
indictment  for  a  riot  in  pulling  down  some  part  of  the 
house,  it  being  a  nuisance  to  his  lights,  and  the  right 
found  for  him  in  an  action  for  stopping  his  lights"  (/?), 
The  right  to  abate  an  obstruction  to  light  is  also  recog- 
nized by  Chief  Justice  Holt  (/)  ;  for  he  said,  in  a  case  in 
which  the  action  would  not  lie,  that  the  plaintiff  might 
himself  abate  the  nuisance,  but  he  also  added  that  while 
doing  it  the  plaintiff  nnist  stand  upon  his  own  ground  ! 


SUPPORT. 

Many  questions  of  difficulty  have  of  late  years  arisen 
relative  to  the  cases  in  which  a  party  who  has  sustained 
damage  from  the  removal  of  support  from  his  land  or 
buildings  is  in  a  position  to  sue  the  person  by  whom  the 
damage  has  been  caused;  and  in  this  res23ect  it  will  be 
found  that  the  principles  of  law  which  apply  in  the  case 
of  natural  riglits  are  somewhat  different  from  those  which 
apply  in  the  case  of  easements  or  acquired  rights  to 
support. 

With  reference  to  the  natural  right  to  support,  every  Right  to  sue 
landowner  has  prima  facie  an  unqualified  right  to  support  ^°^  disturb- 
for  his  land  from  the  adjacent  and  subjacent  soil,  although  ral  rights  to 
it  may  be  the  property  of  another  person,  and  the  domi-  ^^P^""^  * 
nant  owner  is  therefore  entitled  to  sue  him  if  he,  without 
justification,  removes  or  excavates  in  his  own  soil  to  the 
detriment  of  the  dominant   land  ;    and  this  is  the  case, 
although  the  operation  of  excavating  or  removing  the  soil 
has  not  been  conducted  negligently,  or  in  a  manner  con- 

{h)  Rex  V.  Rosivell,  2  Salk.      498.    See  also  Lane  v.  Capsey, 
459.  L.  E.,  (1891)  3  Ch.  411;     61 

{{)  Arnolds.  Jefferson^  Holt,      L.  J.,  Ch.  55. 
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Chap.  lY.     trary  to   the  custom   of   the  country  where  the   land  is 
'  situated  (k) . 


Effect  of  The   natural   and   unqualified  right  to   support,   how- 

SSS-s.        ®^®^'  ^°  which  all  landowners  are  entitled  is  a  right,  as 
already   pointed    out,   not    to    any   particular   means    of 
support,  but  merely  that  the  use  and  enjoyment  of  the 
dominant   estate   in   its  natural   condition    shall  not  be 
abridged  by  any  act  of  the  servient  owner  in  his  own 
soil,  and  the  existence  of  this  right  cannot  operate  as  a 
restriction  upon  the  servient  owner  to  prevent  him  exca- 
vating so  long  as  the  dominant  tenement  is  not  disturbed. 
On  the  other  hand,  the  natural  right  cannot  be  increased 
by  the  dominant   owner,  as,  for  instance,  by  placing  an 
artificial  weight  on  the  laud  by  the  erection  of  buildings, 
for   no  man  can  by  his    own  act  impose  a  new  burden 
on  his  neighbour,  and  therefore  if  buildings  are  erected 
the  servient  owner  cannot  be  held  responsible  at  law,  if 
he  by  excavating,  as  he  lawfully  might  had  the  buildings 
not  been  there,  causes  the  buildings  to  fall :  thus  it  was 
said  by  Lord  Tenterden,  C.J.,  in  Wyatt  v.  Harrison  {I), 
that  it  may  be  true  that   if   my  land   adjoins   that   of 
another  man,  and  I  have  not  by  building  increased  the 
weight  upon  my  soil,  and  my  neighbour  digs  in  his  land 
so  as  to  occasion  mine  to  fall  in,  he  may  be  liable  to  an 
action  ;  but  if  I  have  laid  an  additional  weight  upon  my 
land,  it  does  not  follow  that  he  is  to  be  deprived  of  the 
right  of  digging  his  own  ground  because  mine  will  then 
become  incapable  of  supporting  the  artificial  weight  which 
I  have  laid  upon  it.     It  is  true  that  a  doubt  has  been 
expressed  whether  the  natural  right  to  support  from  sub- 
jacent soil  does  not  extend  to  buildings  erected  on  the 
surface  of  the  ground  {m)  ;  but  this  idea  is  not  sufficiently 

(k)  Humphries  v.  Brogden,  {I)  3  B.  &  Ad.  871;  1  L.  J., 

12'a  B.  737  ;  20  L.  J.,  Q.  B.  N.  S.,  K.  B.  237. 

10.     Brotcti  v.  Robins,  4  H.  &  (m)  Rogers  v.  Taylor,  2  H. 

N.  186;  28  L.  J.,  Exch.  250.  &N.  828;  27  L.  J.,  Exch.  173. 
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supported  by  authority  to  be  considered  law,  and  is  incon-     Chap.  rv. 

sistent  with,  the  above-mentioned  principle  that  no  man  L!l_ 

can  by  his  own  act  impose  a  new  burden  on  his  neighbour. 
Though,  however,  the  erection  of  houses  on  land  cannot 
saddle  the  servient  owner  with  a  greater  obligation  not  to 
remove  supporting  soil  than  that  to  which  he  was  subject 
before  they  were  built,  yet  the  servient  owner  is  not,  by 
the  fact  of  newly  erected  buildings  increasing  the  weight 
on  his  soil,  relieved  from  any  part  of  his  former  obligation  ; 
and  if  the  land  of  the  dominant  owner  sinks,  by  reason  of 
excavation  in  the  servient  tenement,  not  in  consequence  of 
the  additional  weight  imposed  on  the  surface,  but  just  as 
it  would  have  sunk  had  no  houses  been  erected,  the 
servient  owner  will  be  held  liable,  not  only  for  the  damage 
to  the  land,  but  also  for  the  consequential  damage  caused 
to  the  newly  erected  houses  (u).  On  this  principle  it  was 
held,  that  a  person  who  had  bought  land  for  the  purpose 
of  erecting  houses  on  it  was  entitled  to  an  injunction  to 
restrain  his  vendor  from  excavating  minerals  near  the 
land,  as  it  was  shown  that  such  excavations  would  have 
caused  the  land  to  sink,  even  if  no  buildings  had  been 
erected  (o). 

With  reference  to  buildings  the  owner  has  not  pri/juc  Right  to_ 
facie  any  right  to  support   either  from  the   subjacent  or  JJJ^ija^nce  of 

adjacent  soil  or  from  adjoining  buildings,  and  the  owner  support  to 
.IP  ,.  •  •  1  p       buildings, 

of   buildmgs  is   therefore   not   m   a   position   to  sue  tor 

damage  sustained  in  consequence  of  the  removal  of  sujd- 
port  unless  he  can  prove  that  he  has  acquired  a  right 
that  the  injured  building  should  be  supported.  If  the 
dominant  owner  has  acquired  and  can  prove  the  exist- 
ence  of    such   a   right,  his   position  is  very   similar    to 

(n)  Brown  v.  Rohins,  4  H.  erah,  L.  E.,  1   C.  P.  564  ;  35 

&  N.   186  ;    28  L.  J.,   Exch.  L.  J.,  C.  P.  276. 

250.     Stroyan  v.    Knowles,   6  (o)  Siddons  v.  Short,  L.  P., 

H.  &N.  454;  30  L.  J.,  Exch.  2  C.  P.  D.   572;    46  L.    J., 

102.    But  see  Smithy.  Thack-  0.  P.  795. 
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Sect.  2. 


Effect  of  in- 
creasing the 
weight  of 
buildings. 


that  of  the  owner  of  a  natural  right  to  support,  and 
he  can  sue  the  servient  owner  for  any  unjustifiable 
disturbance  of  his  right.  That  distm^bance  of  the  right 
to  support  may  be  justified  in  certain  cases  there  can 
be  no  doubt,  though  cases  of  the  kind  are  probably 
rare.  In  the  case  of  Murclne  v.  Black  {ji),  the  action 
was  brought  to  recover  compensation  for  damages  alleged 
to  have  been  sustained  by  reason  of  the  defendant 
having  caused  the  plaintiff's  house  to  fall  by  removing 
lateral  support,  and  it  appeared  that  the  plaintiff's  house 
and  the  defendant's  land  had  been  purchased  from  the 
same  vendor,  at  the  same  time,  and  by  the  conditions  of 
sale  the  defendant  was  required  to  build  on  his  land  in 
a  particular  manner  ;  it  was  shown  that  it  was  through 
the  excavation  which  was  necessary  for  building  in  the 
manner  prescribed  that  the  support  was  removed  from 
the  plaintiff's  house,  which  afterwards  fell  down ;  it  was 
therefore  said  that  the  vendor  sold  the  land  to  the 
defendant  under  a  contract  by  which  it  was  obligatory  on 
him  to  do  that  which  brought  down  the  plaintiff's  house, 
and  consequently  that  the  stipulation  in  the  contract 
justified  the  defendant  in  doing  that  which  would  other- 
wise have  formed  a  cause  of  action. 

It  was  pointed  out  above  that  if  a  person  entitled  to  sup- 
port for  land  by  natm-al  right  erects  buildings,  and  on  the 
owner  of  neighbouring  land  digging  sustains  damage  from 
removal  of  support,  which  would  not  have  been  received 
had  he  not  imposed  the  artificial  weight  on  the  land, 
the  neighbour  is  not  liable  for  the  damage  ;  so  also  if  a 
right  to  support  for  a  building  of  a  particular  weight  has 
been  acquired  as  an  easement,  the  servient  owner  is  not 
responsible  for  damage  occasioned  to  that  buildiDg  when 
he  excavates  in  his  own  land,  and  removes  the  accustomed 
support  if  the  dominant  owner  has  increased  the  weight  of 
his  building  by  adding  new  erections,  and  if   it  was  in 


{j})  19C.B.,  N.  S.  190;  34  L.  J.,  C.  P.  337. 
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consequence  of  the  increase  of  weight  that  the  damage     Cliap.  lY. 
occurred  (q).     If,  however,  the  dominant  owner  has  in- 


creased the  weight  of  his  buildings,  and  the  excavation  by 
the  servient  owner  is  of  such  a  character  that  the  house 
would  have  fallen  in  any  event,  even  though  the  weight 
had  not  been  increased,  it  does  not  seem  to  be  clear  whether 
the  dominant  owner  has  a  cause  of  action  or  not.  From 
the  principle  of  law  in  the  case  of  natural  rights  to  support 
above  mentioned,  it  would  seem  that  the  law  would  hold 
the  servient  owner  responsible  for  the  damage.  There  is, 
however,  no  direct  authority  in  support  of  this  principle ; 
but,  on  the  contrary,  in  the  case  of  Murchie  v.  Black, 
"Willes,  J.,  is  reported  to  have  said  :  "  Assuming  the 
plaintiff  to  have  had  the  right  to  the  supjDort  of  the 
adjoining  land,  I  think  he  lost  it  by  what  my  lord  has 
adverted  to  "  (that  is,  by  the  fact  of  his  having  added  to 
his  house  and  increased  the  weight  on  the  servient  tene- 
ment). "  This  is  not  like  the  case  of  ancient  lights,  but 
an  additional  weight  placed  upon  an  old  wall,  and  thereby 
the  entire  building  must  be  treated  as  one  weight ;  just 
as  if  a  carpenter  were  to  make  a  table  capable  of  sustaining 
one  hundredweight,  and  a  person  were  to  put  half  a  ton 
upon  it,  and  the  table  were  to  break  in  consequence  of 
the  increased  pressure,  could  any  complaint  be  made 
against  the  carpenter  ?  " 

It  may  be  taken,  then,  as  settled  law,  that  an  owner  Eight  of 
of  buildings  cannot  maintain  any  action  for  removal  of  a'^^Tontfdoer* 
support  against  the  owner  of  the    adjacent  or  subjacent  forremoviDg 
soil,  until  he  has  acquired   a  right   to    support   for   his 
buildings.     This,   however,  is  not  the  case  if   a  wrong- 
doer— a  person  who  has  no  right  in  the  soil — interferes 
with  it,  and  by  removing  the  support  causes  the  buildings 
to  fall :  for,  in  such  case,  an  action  will  lie  against  him 
at  the  suit  of  the  owner  of  the  damaged  buildings,  even 

{q)  Murchie  v.  Black,  19  C.  B.,  N.  S.  190;  34  L.  J.,  C.  P. 
337. 
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Chap.  rV.  tliougli  tlie  latter  lias  not  acquired  any  right  to  support. 
This  was  determined  in  two  cases,  in  which  there  is  no 
reason  to  suppose  that  the  persons  who  removed  the 
support  were  actually  wrong-doers,  hut  the  form  of  the 
pleadings  was  such  that  for  the  purposes  of  the  actions 
the  Coiu-t  of  Exchequer  was  of  opinion  that  they  must 
be  taken  to  have  been  wrong-doers  (r).  In  Jeffries  v. 
Williams,  the  earliest  of  these  cases,  the  declaration 
alleged  that  the  houses  injured  belonged  to  the  plain- 
tiffs, and  that  the  defendant  so  wrongfully,  carelessly, 
negligently,  and  improperly,  and  without  leaving  any 
proper  or  sufficient  support  in  that  behalf,  worked  certain 
mines  under  ground  near  and  contiguous  to,  and  under 
the  premises,  that  the  houses  were  injured.  The  Court 
thought  that  the  declaration  was  sufficient.  It  had  been 
objected  that  the  declaration  contained  no  allegation  that 
the  plaintiffs  had  any  right  to  have  the  premises  supported 
by  the  soil  under  which  the  defendant  got  the  minerals ; 
but  the  Court  said  that  if  it  had  appeared  in  the  declara- 
tion that  the  soil  in  which  the  mines  were  was  the 
defendant's,  or  that  the  defendant  had  the  right  to  get 
the  minerals,  the  objection  would  have  been  fatal,  because, 
arguing  against  a  person  having  the  right  to  the  ad- 
joining soil,  it  would  be  necessary  for  the  plaintiff  to 
show  a  title  to  the  support  of  the  soil ;  but  if  the  defendant 
is  not  stated  in  the  declaration  to  have  any  such  right, 
and  is  therefore  prima  facie  a  wrong-doer,  the  declaration 
would  be  sufficient.  If,  it  was  continued,  a  house  is  de 
facto  supported  by  the  soil  of  a  neighbour,  that  appeared 
to  the  Court  to  be  a  sufficient  title  against  any  one  but 
that  neighbour,  or  one  claiming  under  him  ;  just  as  a 
person  who  had  propped  a  house  up  by  a  shore  resting 
on  his  neighbour's  ground  would  have  a  right  of  action 
against  a  stranger  who,  by  removing  it,  caused  the  house 

(r)  Jeffries  v.   Williams,    5      Bihhy  v.   Carter,   4  H.   &  N, 
Exch.  792  ;  20  L.  J.,  Exch.  14.      153  ;  28  L.  J.,  Exch.  182. 
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to  fall,  though  he  would  not  have  such  a  right   against     Chap.  lY. 
the  neighbour,  or   one  authorised   by  the  neighbour   to  ' 


do  so,  if  he  were  to  take  it  away  and  cause  the  same 
damage. 

Until    the   decision    in   the   case   of  Bonomi   v.   Back-  When  a  cause 
house  (s)  in  the  House  of  Lords,  the  time  when  a  cause  removal  of 
of  action  arises  if  support  is  destroyed  was  an  undecided  support 

d.GCI'llCS 

point,  whether  a  dominant  owner  can  sue  immediately 
support  is  removed,  or  whether  he  has  no  right  of  action 
till  he  has  sustained  damage  in  consequence  of  the 
servient  owner's  act.  It  will  be  seen  that  this  point  is 
not  one  of  such  difficulty  as  it  at  first  sight  appears,  if 
the  natm'e  of  the  right  to  support  is  borne  in  mind,  and 
if  the  character  of  the  action  which  is  brought  is  remem- 
bered. Previously  to  this  decision,  it  had  been  held  that 
if  the  support  to  land  or  houses  to  which  the  owner  is 
entitled  is  removed,  a  cause  of  action  arises  immediately 
on  such  removal,  although  no  damage  may  happen  to 
ensue,  on  the  ground  that  the  removal  of  the  support  is 
an  injury  to  a  right  (/).  This  decision,  however,  was 
overruled  in  Bonomi  v.  Bavk house ;  Willes,  J.,  who  de- 
livered the  judgment  of  the  Court  of  Exchequer  Chamber, 
observing  that  no  authority  is  cited  in  Nicklin  v.  Williams 
for  the  judgment  there  given,  and  that,  although  that 
judgment  is  distinct  upon  the  point,  it  nevertheless  was 
extra-judicial ;  it  was  then  decided,  the  decision  being 
affirmed  in  the  House  of  Lords,  that  if  the  means  of 
support  to  which  an  owner  of  land  or  buildings  is  entitled 
is  removed,  a  cause  of  action  arises  when  damage  is 
actually  sustained,  and  not  immediately  upon  the  removal 
of  the  support.      The  question  in  Bonomi  v.  Backhouse  £ono»ii  v. 

Backliouse, 

(s)  Bonomi   v.     Backhouse,  181. 

in    Exchequer    Chamber-,    E.,  (^)  Nicklin  v.   Williams,  10 

B.  &  E.  646  ;  28  L.  J.,  Q.  B.  Exch.   259;  23  L.  J.,   Exch. 

378 ;    in  House    of  Lords,    9  335. 
H.  L.  0.  503;  34  L.  J.,  Q.  B. 
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Chap.  IV.  arose  witli  reference  to  the  Statute  of  Limitations  ;  for  the 
^^^^-  -•  defendant,  more  than  six  years  before  the  commencement 
of  the  action,  had  worked  some  coal  mines,  but  no  actual 
damage  had  occurred  till  within  six  years  before  the  suit, 
and  the  question  consequently  arose  whether  the  statute 
was  an  answer  to  the  action — or,  in  other  words,  whether 
the  cause  of  action  accrued  within  the  six  years?  On 
account  of  the  importance  of  this  case,  and  the  explanation 
of  the  nature  of  the  right  to  support  therein  contained, 
the  following  portions  of  the  judgment  of  the  Court  may 
be  quoted  with  advantage.  After  stating  the  question  in 
the  cause,  Willes,  J.,  continued :  "  The  right  to  support 
of  land,  and  the  right  to  support  of  buildings,  stand  upon 
different  footings  as  to  the  mode  of  acquiring  them — the 
former  being  prima  facie  a  right  of  property  analogous 
to  the  flow  of  a  natural  river  or  of  air,"  .... 
"  whilst  the  latter  must  be  founded  upon  prescription  or 
grant,  express  or  implied  ;  but  the  character  of  the  rights 
when  acquired  is  in  each  case  the  same.  The  question 
in  this  case  depends  upon  what  is  the  character  of  the 
right — viz.,  whether  the  support  must  be  afforded  by  the 
neighbouring  soil  itself,  or  such  a  portion  of  it  as  would 
be,  beyond  all  question,  sufficient  for  present  and  future 
support,  or  whether  it  is  competent  for  the  owner  to 
abstract  the  minerals  without  liability  to  an  action  unless 
and  until  actual  damage  is  thereby  caused  to  his  neigh- 
bour. The  most  ordinary  case  of  withdrawal  of  support 
is  in  town  property,  where  persons  buy  small  pieces  of 
land,  frequently  by  the  yard  or  foot,  and  occupy  the 
whole  of  it  with  buildings.  They  generally  excavate  for 
cellars,  and  in  all  cases  make  foundations  ;  and  in  lieu  of 
support,  given  to  their  neighbom-'s  land  by  the  natural 
soil,  substitute  a  wall.  We  are  not  aware  that  it  has  ever 
been  considered  that  the  mere  excavation  of  the  land  for 
this  purpose  gives  a  right  of  action  to  the  adjoining 
owner,  and  is  itself  an  unlawful  act,  although  it  is  certain 
that  if  damage  ensued  a  right  of  action  would  accrue. 
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So,  also,  we  are  not  aware  tliat,  until  the  case  of  NicMin  Chap.  lY. 
V.  WilUams,  it  had  ever  been  supposed  that  the  getting  ____!__!__ 
of  coals  or  minerals,  to  whatever  extent,  in  a  man's  own 
land,  was  an  unlawful  act ;  although,  if  he  thereby  caused 
damage  to  his  neighbour,  he  was  undoubtedly  responsible 
for  it.  The  right  of  action  was  suj^posed  to  arise  from 
the  damage,  not  from  the  act  of  the  adjoining  owner  in 
his  own  land.  The  law  favoiu-s  the  exercise  of  dominion 
by  every  one  upon  his  own  land,  and  his  using  it  for  the 
most  beneficial  purpose  to  himself."  After  remarking  that 
the  effect  of  the  defendant's  contention,  if  true,  would  be 
that  whenever  a  mine  was  worked  the  worker  would  at 
once  be  subjected  to  actions  by  all  the  surrounding 
owners — who,  indeed,  would  be  compelled  to  sue  in  self- 
defence  if  there  was  onj  reasonable  ground  to  suppose 
that  the  working  would  in  time  produce  damage  to  their 
property,  and  that  in  many  cases  damages  would  be  given 
where  none  could  be  sustained,  while  they  would  in  other 
cases  be  given  where  they  ought  to  be  withheld — the  judg- 
ment continued :  "  There  is  no  doubt  that  for  an  injury 
to  a  right  an  action  lies  ;  but  the  question  is.  What  is  the 
plaintiff's  right  ?  Is  it  that  his  land  should  remain  in  its 
natural  state,  unaffected  by  any  act  done  in  the  neigh- 
bouring land,  or  is  it  that  nothing  should  be  done  in  the 
neighbouring  land  from  which  a  jury  would  find  that 
damage  might  possibly  accrue  ?  There  is  no  doubt  that 
in  certain  cases  an  action  may  be  maintained,  although 
there  is  no  actual  damage.  The  rule  laid  down  by  Ser- 
geant WilHams  in  note  (2)  to  McUor  v.  Bpateman  (u) 
is,  that  whenever  an  act  injm-es  another's  right,  and 
would  be  evidence  in  future  in  favour  of  the  wrong- 
doer, an  action  may  be  maintained  for  an  invasion  of 
the  right,  without  proof  of  any  specific  damage.  This 
is  a  reasonable  and  sensible  rule ;  but  it  has  no  applica- 
tion to  the  present  case  ;  for  the  act  of  the  defendant  in 

(?<)  1  Wms.  Sauud.  346  (b). 
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Chap.  IV.     getting  the  coal  would  be  eg  evidence  in  his  favour  n,s 

'  to   any  future  act ;  getting  the  coal  was  an  act  done  by 

him  in  his  own  soil  by  virtue  of  his  dominion  over  it.  If 
the  question  was  unaffected  by  decision,  we  cannot  but 
think  that  the  contention  on  the  part  of  the  plaintiffs  in 
error  is  correct.  That  on  behalf  of  the  defendant  is  that 
the  action  must  be  brought  within  six  years  after  the 
excavation  is  made,  and  that  it  is  immaterial  whether 
any  actual  damage  has  occurred  or  not."  .  .  .  .  "  On  the 
other  hand,  the  plaintiffs  in  error  rely  upon  the  ordinary 
rule  that  (honniim  and  injuria  must  concur  to  confer  a 
right  of  action,  and  that,  although  only  one  action  could 
bo  maintained  for  damage  in  respect  of  such  a  claim, 
nevertheless  it  would  be  essential  that  some  damage 
should  have  happened  before  a  defendant  was  made  liable 
for  an  act  done  on  his  own  land."  ..."  "We  are  not 
insensible  to  the  consideration  that  the  holding  damage 
to  be  essential  to  the  cause  of  action  may  extend  the 
time  during  which  persons  working  minerals  and  making 
excavations  may  be  made  responsible ;  but  we  think  that 
the  right  which  a  man  has  is  to  enjoy  his  own  land  in  the 
state  and  condition  in  which  nature  has  placed  it,  and 
also  to  use  it  in  such  a  manner  as  he  thinks  fit,  subject 
always  to  this, — that  if  his  mode  of  using  it  does  damage 
to  his  neighbour,  he  must  make  compensation.  Applying 
these  two  principles  to  the  present  case,  we  think  that  no 
cause  of  action  accrued  for  the  mere  excavation  by  the 
defendant  in  his  own  land,  so  long  as  it  caused  no  damage 
to  the  plaintiff ;  and  that  the  cause  of  action  did  accrue 
when  the  actual  damage  first  occurred."  The  judgment 
of  the  Court  of  Exchequer  Chamber  was  affirmed  in  the 
House  of  Lords,  Lord  Cranworth  remarking  that  it  had 
been  supposed  that  the  right  of  the  party  whose  land 
was  interfered  with  was  a  right  to  what  was  called  "  the 
pillars,"  or  the  support ;  but  that  his  real  right  was  to 
the  ordinary  enjoyment  of  his  land,  and  till  that  was 
interfered  with,  he  had  no  cause  of  complaint. 
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The  principle  establislied  by  tlie  above  decision  was,     Chap.  IV. 
in  fact,  recognized  many  years  previously  in  the  case  of 


Roberts  v.  Reid  {v),  and  it  was  then  even  carried  further  J^l^^^^^^^ 
than  in  the  case  of  Bonomi  v.  BackhoKuc.  The  action  in  commission  of 
the  case  of  Roberts  v.  Reid  was  brought  by  the  plaintiff  ^^„  ultimate 
against  certain  surveyors  of  highways,  for  excavating  in  damage. 
a  road  and  causing  a  wall  to  fall.  The  excavation  in  the 
road  was  made  in  the  month  of  May,  1810,  but  the  wall 
did  not  fall  till  the  31st  January,  1811,  and  it  was  there- 
fore objected  by  the  defendant  that  the  action,  which  was 
commenced  on  the  13th  April,  1811,  was  brought  too 
late,  as  it  was  enacted  by  a  certain  statute  under  which 
the  defendants  had  acted,  that  "  if  any  action  shall  be 
commenced  against  any  persons  for  anything  done  or 
acted  in  pursuance  of  this  Act,  such  action  shall  be 
commenced  within  three  calendar  months  after  the  fact 
committed,  and  not  afterwards  "  ;  but  the  Court  held 
that  it  was  sufficient  that  the  action  was  commenced 
within  three  months  after  the  wall  fell,  for  that  was  the 
gravamen,  and  that  the  consequential  damage  was  the 
cause  of  action  in  the  case.  If,  it  was  added,  the  action 
had  been  for  trespass,  it  must  have  been  brought  within 
three  months  after  the  act  of  trespass  complained  of,  but 
being  an  action  on  the  case  for  the  consequential  damage, 
it  could  not  have  been  brought  till  the  specific  wrong  had 
been  suffered,  and  that  only  happened  within  three  months 
before  the  action  was  brought. 

As,  then,  it  may  now  be  taken  to  be  settled  law  that  a  Continued 
cause  of  action  for  removal  of  support  arises,  not  when  the  fresh  cause 
supporting  substance  is  removed,  but  when  the  damage  ^*  action, 
occurs,  further  questions  arise  whether  there  are  two  or 
more  causes  of  action  if  damage  goes  on  increasing,  though 
the  whole  be  caused  by  one  act  of  excavation,  or  whether 

{v)  16  East,  215.     See  also      lowes,  10  C.  B.,  N.  S.  765  ;  30 
Gillon  v.  Boddington,  1  G.  &  P.      L.  J.,  C.  P.  305. 
541,  and  Whitehouse  v.  Fel- 
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Lands  and 
Railways 
Clauses 
Acts— right 
to  sue  for 
disturbance 
of  support. 


there  is  only  one  cause  of  action  ;  and  if  there  is  only 
one  cause  of  action,  whether  damages  can  he  assessed  for 
future  injuries  anticipated,  hut  which  have  not  occurred 
when  the  action  is  brought,  and  never  may  occur,  and 
wliat  is  to  be  done  subsequently  about  injuries  which  are 
not  anticipated  but  which  actually  occur  after  an  action 
has  been  brought  and  the  damages  awarded  have  been 
paid.  Can  successive  actions  be  brought  for  continued 
damage  or  for  a  fresh  outbreak  of  damage  when  it  occurs, 
or  must  damages  be  assessed  once  for  all  for  damage  which 
has  happened  as  well  as  for  prospective  injury?  These 
questions  arose  in  the  case  of  Lamh  v.  Walker  {x),  in  which 
the  Court  was  divided  in  opinion.  The  majority  of  the 
Court  (Manisty  and  Mellor,  JJ.)  decided  that  only  one 
action  could  be  brought,  as  all  the  damage  resulted  from 
one  act,  and  that,  therefore,  prospective  damages  must  be 
claimed  and  assessed  once  for  all ;  while  Cockburn,  C.J., 
thought  that  each  occurrence  of  fresh  damage  was  a  fresh 
cause  of  action  which  would  support  a  fresh  action,  and 
that,  therefore,  prospective  damages  could  not  be, recovered 
in  anticipation  of  future  injury.  The  case  of  Lamh  v. 
Walker  left  the  law  in  a  state  of  considerable  uncertainty, 
but  more  recently  the  case  of  Mltehell  v.  The  Darleij  Main 
Colliery  Compawj  (//)  arose,  which  was  taken  to  the  House 
of  Lords;  and  although  Lord  Blackburn  differed  from 
the  other  lords,  the  law  must  be  taken  now  as  settled, — 
that  on  each  occurrence  of  fresh  damage  from  removal  of 
support  a  fresh  cause  of  action  accrues  and  a  fresh  action 
will  lie. 

It  was  remarked  in  a  former  part  of  this  work  that  rail- 
way and  other  companies  which  purchase  land  without  the 
subjacent  mines  under  the  peculiar  powers  conferred  by 
the  Lands  and  Railways  Clauses  Consolidation  Acts,  or 
under  other  Acts  of  a  similar  character,  are  not  in  the 


i^x)  L.  E.,  3  Q.  B.  D.  389  ; 
47  L.  J.,  Q.  B.  451. 


(y)  L.  E.,  UApp.Cas.  127; 
55  L.  J.,  a  B.  529. 


SUPPORT. 


497 


position  of  ordinary  pureliasers  of  land,  and  do  not  acquire     ^^'^P-  ■^• 

that  right  to  support  for  the  sui'faee  of  land  from  the  sub-  1^ 

jacent  minerals  to  which  ordinary  purchasers  become 
entitled  by  implied  grant  or  of  natural  right  (z).  In 
consequence  of  this,  railway  companies  which,  after  proper 
notice  from  the  mine- owner  according  to  the  terms  of  the 
Act,  refuse  to  purchase  the  mines,  are  incapable  of  suing 
for  injury  to  their  lines  if  the  subjacent  minerals  are 
subsequently  excavated  in  the  usual  and  proper  manner, 
and  subsidence  is  produced  by  the  removal  of  the  support. 
It  is  obvious  that  as  this  is  the  effect  of  statute,  that  result 
is  produced  only  when  the  pm'chase  is  made  under  the 
above-mentioned  Acts,  and  Acts  of  a  precisely  similar 
character,  and  that  in  eases  of  purchase  under  special 
Acts  of  Parliament,  the  right  to  support  and  to  sue  for 
disturbance  depends  entirely  upon  the  form  of  words 
employed  in  the  Act  under  which  the  land  is  taken.  The 
reason  for  the  peculiar  effect  of  the  Lands  and  Railways 
Clauses  Acts  above  mentioned  was  explained  when  the 
subject  was  previously  noticed,  and  the  cases  in  which 
this  principle  of  law  was  determined  were  given  ;  but  it 
may  be  remarked  here  that  in  the  case  of  T//e  London  and 
Kovth-Westoii  RaUira)/  Company  v.  Ac]a-oijd.{a),  it  was 
determined  that  the  above-mentioned  effect  of  the  Acts 
is  not  confined  solely  to  cases  of  purchase  of  land,  but  that 
it  extends  also  to  the  case  of  a  tunnel  made  under  land, 
when  no  land  is  actually  purchased  but  a  mere  right  of 
boring  through  the  soil  and  running  trains  under  the 
ground. 

It  is  unnecessary  to  enter  at  any  length  into  the  con- 
sideration of  those  cases  which  have  arisen  under  pri- 
vate and  special  Acts  of  Parliament,  for  the  construction 
put  upon  such  Acts  can  only  appl}"  to  them  and  any 
others  which  may  chance  to  contain  the  same  form  of 
words ;  the  principles  enunciated  in  those  cases  cannot, 

(0  Ante,  Chap.  II.  p.  300.  (a)  31  L.  J.,  Ch.  588. 

G.  K  K 
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therefore,  be  of  value  as  being  capable  of  general  applica- 
tion (6) . 


Disturbance 
of  water- 
risrhts. 


Damage, 
when  neces- 
sary to 
support  an 
action  for 
obstructing 
and  diverting 
a  stream. 


WATER. 

The  wrongs  tbat  can  be  committed  against  persons  who 
possess  water  rights,  consist  of  diversion  of  the  water  of 
streams  before  it  reaches  the  land  of  the  dominant  owner ; 
obstruction  or  penning  back  of  the  water  of  streams  so  as 
to  flood  the  land  past  which  the  water  has  flowed  or  to 
lessen  the  cm-rent  of  the  stream ;  disturbance  of  the  steady 
flow  and  regular  current  of  water ;  disturbance  of  the  right 
to  take  water,  whether  of  a  stream  or  of  a  j)ool  or  well 
for  use  or  consumption  ;  and,  lastly,  pollution  of  water, 
whether  flowing  or  standing,  and  whether  above  or  under 
ground. 

Some  doubt  has  existed  whether  an  action  will  lie  for 
diversion  or  obstruction  of  the  water  of  a  natural  stream 
at  the  suit  of  a  riparian  owner,  who  has  not  applied  the 
water  to  any  purpose  of  utility,  and  who  consequently 
cannot  prove  any  actual  damage  from  such  diversion  or 
obstruction.  This  subject  has  been  already  noticed  at  the 
commencement  of  this  chapter,  when  it  was  pointed  out  that 
no  action  on  the  case  will  lie  unless  damage  has  been  sus- 
tained, and  that  all  or  nearly  all  actions  for  .disturbance  of 
easements  and  natural  rights  are  necessarily  actions  on  the 
case,  and  therefore  require  evidence  of  damage ;  but  it  was 
also    shown  that  if  the  disturbance  is  an  injmy  to  the 


(b)  See  Reghia  v.  Aire  and 
Colder  Navigation  Company, 
30  L.  J.,  Q.  B.  337.  Stour- 
hridge  Canal  Comimny  v.  Earl 
of  Dudley,  3  E.  &  E.  409  ;  30 
L.  J.,  a.  B.  108.  Dudliy 
Canal  Company  v.  Grazehrook, 
1  B.  &  Ad.  59  ;  8  L.  J.,  K.  B. 
3C1.  Midland  llaihv ay  Com- 
pany V.  Chccklcy,  L.  K.,  4  Eq. 
19;  36  L.  J.,  Ch.  380=  Metro- 


politan  Board  of  Works  v. 
Metropolitan  Railway  Com- 
pany, L.  E.,  3  C.  P.  612;  37 
L.  J.,  C.  P.  281 :  in  Exchequer 
Chamber,  L.  E.,  4  C.  P.  192  ; 
38  L.  J.,  C.  P.  172.  Consett 
Waterworks  Company  v.  Rit- 
son,  L.  E.,  22  Q.  B.  D.  318: 
on  appeal,  L.  E.,  22  Q.  B.  D. 
702. 
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right,  that  alone  is  sufficient  damage  to  support  the  action.  Chap.  lY. 
Acts  which  cause  diversion  or  obstruction  of  the  water  of  ^^^^'  ^' 
streams  are  generally  committed  not  upon  the  soil  of  the 
dominant  owner,  so  as  to  constitute  a  trespass,  but  upon 
other  soil  higher  up  or  lower  down  the  stream  than  his 
land ;  and  if  the  wrongful  act  were  actually  committed 
upon  his  soil,  it  is  probable  that  the  dominant  owner 
would  sue,  not  for  the  injury  to  his  easement  or  natural 
right,  but  for  the  trespass  on  his  land.  In  the  case  of 
injury  by  pollution  of  the  water  of  a  stream,  it  is  ques- 
tionable whether  an  action  will  not  lie  immediately  the 
pollution  can  be  detected,  although  no  actual  injury  is 
caused,  for  the  very  fact  of  sending  filthy  matter  with 
water  on  to  the  land  of  another  person  is  a  trespass  on 
his  land  as  much  as  if  heaps  of  cinders  were  thrown  into 
his  garden  ;  and  this  seems  to  have  been  the  opinion  of 
Sir  J.  Eomilly,  M.E.,  in  the  case  of  Gokhmid  v.  The  Tun- 
bridge  Wells  Improvement  Commissioners  (c).  In  the  case 
of  rights  to  support,  it  is  true  that  no  action  will  lie  for 
disturbance  till  actual  damage  has  arisen,  but  then  the 
nature  of  that  right  must  be  borne  in  mind ;  it  must  be 
remembered  that  the  right  is  not  a  right  to  any  particular 
means  of  support,  but  that  the  enjoyment  of.  land  shall 
not  be  disturbed  by  the  removal  of  support,  also  that  the 
servient  owner  does  no  unlawful  act  by  digging  in  his  own 
soil  as  long  as  he  causes  no  injury  to  his  neighbour,  and 
that  he  can  acquire  no  fresh  right  against  his  ueighbom' 
by  so  digging,  nor  in  any  way  abridge  his  neighbour's 
rights.  In  the  case  of  diversion  or  obstruction  of  the 
water  of  streams,  however,  there  is  this  difference :  if  the 
stream  is  natural,  riparian  owners  have  a  natural  right 
that  the  water  shall  be  suffered  to  flow  continuously  with- 
out diminution  or  alteration,  and  any  act  of  obstruction 
or  diversion,  though  committed  off  the  riparian  owner's 
land,  would,  in  process  of  time,  if  unopposed,  establish 

(c)  L.  E.,  1  Eq.  p.  169 ;  35  L.  J.,  Ch.  p.  93. 
K  K  2 
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a  stream 
returned 
thereto. 


an  adverse  easement  against  liim,  and  his  natural  right 
would  be  ciu'tailed ;  and  similarly,  if  the  stream  is  arti- 
ficial, acts  of  obstruction  or  diversion  of  the  water  would, 
if  suffered  to  continue,  form  evidence  in  opposition  to 
any  easement  which  a  riparian  ownaer  may  have  acquired, 
and  thus  a  dii'ect  injury  would  be  inflicted  upon  him. 
Notwithstanding,  therefore,  the  older  authorities,  in  which 
a  contrary  opinion  appears  to  have  j)revailed,  it  seems  now 
to  be  established  that  an  action  will  lie  at  the  suit  of  a 
riparian  proprietor  for  diversion  or  obstruction  of  the  water 
of  a  natm-al  stream,  even  though  he  has  not  been  in  the 
habit  of  using  the  water,  and  has  sustained  no  actual 
damage,  because  such  diversion  or  obstruction  is  an  injury 
to  his  right  {(I). 

Diversion  of  a  stream  cannot  in  general  have  any  in- 
jurious effect  against  a  riparian  owner  whose  land  is 
situated  lower  down  the  stream  than  the  point  of  diver- 
sion if  the  water  is  reconducted  to  the  stream  before  it 
reaches  his  land,  and  if  the  quantity  of  water  is  not 
sensibly  diminished ;  under  such  circumstances,  therefore, 
no  action  or  suit  can  be  maintained  by  the  riparian  owner 
for  the  diversion  {e).  In  Emhrcy  v.  Oicen  (/),  it  was 
held  that  no  action  can  be  maintained  by  a  riparian  pro- 
prietor for  diversion  of  water  for  the  purj^ose  of  irrigating 
land  if  the  water  is  returned  to  the  stream  before  reaching 
the  plaintiff's  land  with  no  other  diminution  in  quantity 


I 


{(l)  Sampson  v.  HoclcUnott, 

1  C.  B.,  N.  S.  p.  611;  26  L. 
J.,  C.  P.  p.  150.  Crossley  Sf 
Sons  {LimitecV)  v.  Lightoicler, 
L.  E.,  3  Eq.  p.  296 ;  L.  E., 

2  Ch.  Ap.  p.  483.  Bicket  v. 
Morris,  L.  E.,  1  H.  L.  Sc.  47. 
The  contrary  doctrine  was 
held  in  Wriyht  v.  Howard,  1 
Sim.  &  St.  190;  1  L.  J.,  Ch. 
94.  Mason  v.  Hill,  3  B.  &  Ad. 
304;  1  L.  J.,  N.S.,K.  B.  107. 
Williams  v.  Morland,  2  B.  «&; 
C.   910;  2  L.  J.,   K.  B.  191. 


In  Ehvell  v.  Crowther  (31  L. 
J.,  Ch.  763),  the  Court  of 
Chancery  restrained  the  work- 
ing of  a  mine  under  a  stream 
in  such  a  manner  as  to  inter- 
fere with  the  supply  of  water 
to  a  mill,  although  no  damage 
had  at  the  time  residted  from 
the  sinking  of  the  ground. 

{e)  Elmhirst  v.  Spencer,  2 
Mac.  &  G.  45. 

(/)  6  Exch.  353  ;  20  L.  J., 
Exch.  212. 
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than  that  necessarily  caused  by  absorption  of  the  soil,     Cliap.  IV. 


Sect.  2. 


provided  the  amount  consumed  is  not  unreasonable  so  as 
to  exceed  the  natural  right  of  every  riparian  owner  to  use 
the  water  as  it  flows  past  his  estate.  On  the  same  prin- 
ciple, no  action  will  lie  at  the  suit  of  a  riparian  proprietor, 
even  against  a  wrongdoer  who  has  no  title  to  use  the 
water,  if  he  takes  it,  but  returns  it  to  the  stream  before 
it  reaches  the  riparian  OTvmer's  land,  and  he  sustains 
no  injury  [g).  If,  however,  a  right  to  a  watercourse  is 
granted  by  deed,  and  the  channel  of  the  stream  through 
the  grantor's  land  is  specified  in  the  deed,  the  grantor 
may  not  alter  the  course  of  the  stream  in  his  own  land, 
even  though  the  water  is  returned  to  its  original  course 
before  it  reaches  the  land  of  the  grantee,  and  though  the 
grantee  sustains  no  damage  from  the  alteration  {h) . 

It  has  been  shown  (/)  that  it  is  not  in  the  natiu-e  of  an  Obligation  to 
easement  that  an  obligation  should  be  cast  on  the  servient  fifJe^'fpo^^^"^ 
owner  by  which  he  is  compelled  to  do  an  act,  but  that  an  obstruction, 
easement  merely  obliges  him  not  to  do  something  on  his 
own  land,  or  to  permit  something  to  be  done  there  by 
another  person  ;  nevertheless,  an  obligation  may  be  lawfully 
cast  upon  a  landowner  by  which  it  is  rendered  compulsory 
upon  him  to  do  something  for  the  advantage  of  another 
person,  as  that  he  shall  repair  fences  or  mend  a  road,  but 
such  an  obligation  is  not  an  easement.  Among  other 
things  an  obligation  may  be  cast  upon  a  person  thi'ough 
whose  land  a  watercourse  runs  that  he  shall  cleanse  the 
course  and  keep  it  free  from  obstruction  for  the  benefit  of 
a  lower  riparian  owner ;  and  if  such  an  obligation  exists 
he  is  generally  responsible  for  injury  caused  by  every 
obstruction,  however  it  may  have  been  produced,  and  even 

{g)   Kensit    v.     The     Great  (A)  Northam  v.  Hurley,    1 

Eastern  Railway,  L.  R,  23  E.  &  B.  665 ;  22  L.  J.,  Q.  B. 
Ch.  D.  566;  52  L.  J.,  Ch.  183.  Whitehead  y.  Parkes,  2 
608  :  on  appeal,  L.  E.,  27  Ch.  H.  &  N.  870  ;  27  L.  J.,  Exch. 
D.  122  ;  54  L.  J.,  Ch.  19.  169. 

(i)  Ante,  p.  20. 
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Chap.  IV.    though  he  removed  the  ohstacle  as  soon  as  he  became 
'  aware  of  the  obstruction  (/.•). 


Obstruction 
before  the 
possession  of 
a  person  who 
sues. 


Eight  of 
action  for 
continuing 
the  obstruc- 
tion of  a 
stx'eam. 


In  an  old  case  (/)  it  was  held,  that  an  action  for  obstruc- 
tion of  a  natural  stream  would  lie  at  the  suit  of  a  riparian 
owner,  although  the  act  by  which  the  obstruction  was 
caused  was  committed  before  he  became  possessed  of  his 
estate.  This  was  decided  on  the  ground  that  it  is  not 
material  when  the  nuisance  was  erected,  for  he  that  is  hurt 
by  it  shall  have  an  action.  The  case,  however,  might  have 
been  decided  on  another  ground — namely,  that  a  natural 
right  appurtenant  to  the  land  was  injured,  and  that  the 
action  would  lie  at  the  suit  of  any  owner  of  the  land  and, 
consequently,  of  that  right,  for  continuing  the  obstruction, 
at  any  time  until  a  right  to  obstruct  the  water  had  been 
acquired  by  prescription. 

As  a  general  rule  an  action  will  lie  against  a  person  who 
continues  a  nuisance  as  well  as  against  one  who  creates 
it,  provided  he  has  power  to  prevent  its  continuance.  In 
the  case  of  Saxhy  v.  The  Manchester,  Sheffield  and  Lincoln- 
shire Railway  Company  (m),  it  was  held,  however,  that 
under  the  circumstances  of  the  case  the  action  would  not 
lie  against  the  defendants  for  continuing  a  nuisance  which 
consisted  of  a  weir  erected  in  a  stream,  the  soil  of  which 
belonged  to  the  defendants,  by  means  of  which  the  water 
w^as  obstructed  from  flowing  to  the  plaintiff's  print-works. 
The  evidence  showed  that  the  soil  of  the  stream  belonged 
to  the  defendants,  and  that  the  weir  was  built  before  they 
became  possessed  of  it ;  that  they  did  not  desire  its  con- 
tinuance, but  refused  to  remove  it,  although  they  gave 
permission  to  the  plaintiff  to  remove  it  if  he  pleased.  It 
was  argued  that  the  railway  company  were  responsible  for 
continuing  the  obstruction,  but  it  was  decided  otherwise. 


(/c)  Hell  V.    Tu'e7ifyman,    1 
Q.  B.  766. 

{I)  Westbourne  v.  Mordant, 


Cro.  Eliz.  191. 

(m)  L.  E.,4  C.  P.  198;  38 
L.  J.,  C.  P.  153. 
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for  that  the  act  complained  of  was  not  an  act  done  by  the     Chap.  IV. 

defendants  or  hy  any  one  authorized  by  them,  nor  was  it  ______! !__ 

an  act  done  for  their  benefit  or  adopted  by  them.  It  was 
also  said  that  they  were  not  bound  to  risk  the  consequences 
of  removing  the  weir,  which  might  be  serious,  as  they 
might  get  involved  in  a  conflict  with  persons  who  erected 
it,  and  the  plaintiff  could  not  shift  the  responsibility  on  to 
the  defendants,  as  they,  the  defendants  having  assented, 
might  have  removed  the  weir  themselves. 

As  the  law  will  sanction  the  abatement  of  a  building  Eight  to 
which  wrongfully  obstructs  light,  so  it  will  permit  a  person  struction  of 
who  is  injured  by  the  obstruction  of  a  watercourse  to  enter  streams. 
his  neighbour's  land  and  remove  the  obstruction.     It  is 
not,  however,  desirable  that  this  remedy  should  be  adopted 
for  the  reasons  given  when  the  right  to  abate  obstructions 
to  light  were  considered,  and  the  law  does  not  favour  this 
mode  of  obtaining  redress  for  private  injuries.     Neverthe- 
less, though  this  remedy  may  be  pursued,  Lord  Holt  says 
that  an  obstruction  in  a  river  may  not  be  abated  until  it 
has  actually  become  a  nuisance,  and  that  a  riparian  owner 
is   not   justified  in   entering    his    neighbour's   land   and 
removing  an  obstruction  in  a  stream  merely  because  he 
anticipates  injury  which,  in  fact,  may  never  occur  {/>). 

Disturbance  of  the  steady  flow  and  regular  current  of  Distiu-banee 

„  ,ii  •  ■•  j>  I'iof  the  steady 

the  water  of  a  natural  stream  is  an  m]ury  tor  which  a  flow  of  a 
riparian  owner  may  sue,  although  the  quantity  of  water 
is  not  diminished,  for  his  natural  right  is  that  the  water 
shall  be  suffered  to  flow  in  its  usual  and  accustomed  manner, 
and  in  its  ordinary  course.  A  declaration,  therefore,  which 
charged  a  defendant  with  damming  up  and  diverting  the 
water  of  a  stream  and  preventing  it  from  running  in  its 
accustomed  channel  to  the  plaintiff's  mill,  and  likewise 
with  damming  up  and  diverting  the  water  and  preventing 
it  from  flowing  in  sufficient  quantities  as  it  had  been  used 

(«)  Rex  V.  Wharton,  Holt,  499. 


stream  or  the 
sea. 
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Chap.  lY.    to  flow,  was  supported  by  evidence  tliat  tlie  defendant  had 
^^"^-  -•       erected  a  dam  by  which  the  water  was  diverted  from  its 
usual  course,  though  it  was  returned  to  its  accustomed 
course  before  reaching  the  plaintiff's  mill,  and  that  the 
effect  of  the  diversion  was  occasionally  to  delay  the  plaintiff 
in  working  his  mill  by  the  detention  of  the  water  (o) .     In 
the  case  oiEohinson  v.  Lord  Byron  (7;),  tlie  Court  of  Chan- 
cery granted  an  injunction  to  restrain  Lord  Byron  from 
preventing  water  flowing  to  a  mill,  or  letting  a  greater 
quantity  of  water  than  usual  flow  down  to  the  mill.     It 
appeared  in  that  case  that  since  the  4th  April,  1785,  Lord 
Byron,  who  had  large  pieces  of  water  in  his  park  supplied 
by  the  stream  which  flowed  to  the  mill,  had  at  one  time 
stopped  the  water  and  at  another  time  let  in  the  water  in 
such  quantities  as  to  endanger  the  safety  of  the  mill ;  and 
the  Lord  Chancellor  therefore  granted  an  injunction  to 
restrain  the  defendant  from  using  dams  and  other  erections, 
"  so  as  to  prevent  the  water  flowing  to  the  mill  in  such 
regular  quantities  as  it  had  ordinarily  done  before  the  4th 
of  April,"  but  he  declared  at  the  same  time  that  the  Court 
would  not  restrain   any  mode  of  iiser  which  had  been 
enjoyed    for    twenty   years.      The    same    principle   was 
followed  also  in  the  Scotch  case  of  Bickett  v.  Morris  {q). 
The  appellant  and  respondent  owned   properties  on  the 
opposite  banks  of  a  river.     The  appellant  wished  to  build 
to  a  certain  distance  on  the  bed  of  the  stream,  and  the 
respondent  consented  ;  but  he  began  to  build  in  a  manner 
not  agreed  to  by  the  respondent,  who  took  proceedings 
against  him  in  the  Court  of  Session  to  have  it  declared 
that  the  appellant  had  no  right  to  erect  buildings  on  the 
mJum  of  the  river  beyond  the   line  agreed  upon.     The 
Court  decided  that  a  riparian  proprietor  is  not  entitled  to 
erect  a  building  or  make  any  changes  in  the  alvcus  of  a 

(o)  Shears  v.  Wood,  7  Moo.      910  ;  2  L.  J.,  K.  B.  191. 
345  ;  1  L.  J.,  C.  P.  3.      Wil-  {p)  1  Bro.  C.  C.  588. 

Hams  V.  Morland,  2  B.  &  C.  {q)  L.  E.,  1  H.  L.,  Sc.  47. 
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stream  without  the  consent  of  the  opposite  proprietor,  for     Chap.  IV. 

if  he  does  so,  although  the  opposite  proprietor  may  be         ^^  '  "' 

unable  to  prove  that  any  damage  has  actually  happened 

to  him  by  the  erection,  yet,  if  the  encroachment  is  not  of  a 

slight  and  trivial  but  of   a   substantial  description,  the 

alteration  must  always  involve  some  risk  of  injury.     Lord 

Benholme  said  :  "  Without  my  consent "  (/.<?.,  the  consent 

of  the  proprietor  of  the  other  side  of  the  river)  *'  you  are 

not  to  put  up  your  building  in  the  channel  of  the  river,  for 

that  in  some  degree  must  affect  the  natural  flow  of  the 

water.      What  may  be  the  result  no  human  being  with 

certainty  knows,  but  it  is  my  right  to  prevent  yom-  doing 

it,  and  when  you  do  it,  you  do  me  an  injury,  whether  I 

can  qualify  damage  or  not."   Lord  Neaves  said  :  "  Neither 

can  any  of  the  proprietors  occupy  the  alveiis  with  solid 

erections  without   the  consent    of   the  other,  because  he 

thereby  affects  the  course  of  the  whole  stream.     The  idea 

of  compelling  a  party  to  define  how  it  will  operate  upon 

him,  or  what  damage  or  injury  it  will  produce,  is  out  of 

the  question."     Lord  Chelmsford,  C,  on  the  appeal  to  the 

House  of  Lords,  after  citing  these  passages,  said  :  "  These 

.views  appear  to  me  to  be  perfectly  sound  in  principle  and 

to  be  supported  by  authority.     The  proprietors,  upon  the 

opposite  banks  of  a  river  have  a  common  interest  in  the 

stream,  and  although  each  has  a  property  in  the  alveus 

from  his  own  side  to  the  medium  filum  fluminis,  neither  is 

entitled  to  use  the  alveus  in  such  a  manner  as  to  interfere 

with  the  natural  flow  of  the  water.    My  noble  and  learned 

friend,  the  late  Lord  Chancellor,  during  the  argument  put 

this  question  :    '  If  a  riparian  proprietor  has  a  right  to 

build  upon  a  stream,  how  far  can  this  right  be  supposed  to 

extend?    Certainly  (he  added)  not  ad  medium  flum,  for  if 

so,  the  opposite  proprietor  must  have  a  legal  right  to  build 

to  the  same  extent  from  his  side.'     It  seems  to  me  to  be 

clear  that  neither  proprietor  can  have  any  right  to  abridge 

the  width  of  the  stream,  or  to  interfere  with  its  regular 

course;    but  anything  done  in  alveo  which  produces  no 
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for  use. 


sensible  effect  upon  the  stream  is  allowable."  Lords 
Crauwortli  and  Westbiiry  expressed  similar  views,  and  the 
appeal  was  dismissed.  Though  this  is  the  general  law  as 
to  the  right  of  action  for  disturbing  the  steady  and  regular 
flow  of  a  stream,  no  action  can  be  maintained  against  an 
owner  of  land  adjoining  the  sea  who  has  erected  groynes 
for  the  protection  of  his  land  from  the  force  of  the  waves, 
and  has  thereby  caused  the  water  to  flow  with  increased 
violence  on  to  the  land  of  another  person ;  for  it  is  said 
that  the  sea  is  a  common  enemy,  against  which  every 
person  has  a  right  to  protect  his  own  land  regardless  of 
his  neighbours,  who  in  their  turn  must  adopt  any  precau- 
tions which  seem  to  them  desirable  for  the  same  purpose  (r) ; 
but  though  this  rule  has  been  laid  down  in  the  case  of  the 
sea,  it  has  not  been  allowed  in  the  case  of  tidal  rivers  (s-). 

A  right  to  take  water  either  in  one's  own  or  in  another's 
land,  from  a  stream  or  from  a  pool  or  well  for  use  or  con- 
sumption, may  be  disturbed  either  by  the  destruction  of 
the  supply  or  by  pollution  of  the  water,  and  generally  any 
person  who  has  a  right  so  to  take  water  and  is  disturbed  in 
either  of  those  ways,  has  a  remedy  by  an  action  either  for 
damages  or  an  injunction  for  the  wi^ong  he  has  sustained. 
If,  however,  the  destruction  of  the  supply  is  caused  by 
another  person  lawfully  digging  in  his  own  land  and 
thus  stopping  the  percolation  of  water  in  underground 
channels  to  the  pool  or  well,  there  is,  as  already  pointed 
out(/^),  no  wrongful  act  and  consequently  no  action  will 
lie.  An  action  cannot  usually  be  maintained  for  dis- 
turbance of  a  trifling  character  or  for  disturbance  which 
is  merely  temporary  {u)  ;  but  if  the  disturbance  is  calcu- 


(r)  Rex  V.  Pagham  Com- 
missioners, 8  B.  &  0.  355  ;  6 
L.  J.,  K.  B.  338. 

(s)  A  ttorney-  General  v.  Earl 
of  Lonsdale,  L.  E.,  7  Eq.  377  ; 
38  L.  J.,  Ch.  335. 

(J)  Ante,  p.  91. 


{it)  Taylor  v,  Bennett,  7 
C.  &  p.  329.  Goldsmid  v. 
Tunhridge  Wells  Improvement 
Commissioners,  per  Sir  G.  "J. 
Turner,  L.  J.,  L.  E.,  1  Ch. 
Ap.  pp.  354,  355. 


Sect.  2. 
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lated  in  any  way  to  call  a  right  in  question,  it  matters  not  Chap.  IV. 
liow  trifling  or  temporary  the  disturbance  is,  the  person 
injured  would  be  entitled  to  sue.  If  the  right  to  take 
water  is  of  a  public  character  and  is  not  a  private  ease- 
ment, an  action  will  not  lie  unless  the  plaintiff  has 
sustained  some  special  and  peculiar  damage  from  the 
disturbance  which  is  not  shared  by  other  people,  on  the 
same  principle  under  which  no  action  will  lie  for  obstruc- 
tion of  a  highway  in  the  absence  of  special  and  peculiar 
injury.  In  the  case  of  Rex  v.  Bristol  Dock  Company  (v), 
therefore,  it  was  held  that  an  inhabitant  of  a  town  who 
had  been  in  the  habit  of  taking  water  from  a  river,  but 
without  any  other  right  than  that  which  was  common  to 
all  other  inhabitants  of  the  town  and  of  the  public  gene- 
rally, could  not  maintain  an  action  for  pollution  of  the 
water,  for  the  wrong  was  public  and  the  remedy  was  by 
indictment.  But  in  Harrop  v.  Hirst  {w)  it  was  held  that 
an  action  would  lie  for  disturbance  of  a  right  to  take  water 
for  use  at  the  suit  of  one  of  a  particular  class  of  persons 
who  had  a  customary  right  to  take  water  from  a  stream 
for  use  in  their  houses,  for  an  indictment  would  not  lie 
against  the  disturber,  and  there  was  no  other  remedy.  In 
that  case  it  was  in  evidence  that  the  inhabitants  of  the 
district  of  Tamewater  possessed  a  customary  riglit  to  take 
water  for  use  in  their  houses  as  it  flowed  from  a  spout  in  a 
public  highway,  and  that  the  defendant,  who  was  owner  of 
the  watercourse  through  which  the  water  flowed  to  the 
spout,  had  abstracted  the  water  before  it  reached  the  spout 
in  such  quantities  as  to  render  what  remained  insufiicient 
for  the  exigencies  of  the  inhabitants.  It  was  held  that 
the  plaintiff,  who  was  one  of  the  inhabitants,  could  main- 
tain his  action,  although  no  actual  personal  and  particular 
damage  was  proved  to  have  been  sustained  by  him.  It 
was  so  decided  on  the  authority  of  Westhury  v.  PoiccI,  which 

{v)  12  East,  428.  («0  L.  E.,  4  Exch.  43;  38 

L.  J.,  Exch.  1. 
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Chap.  IV. 
Sect.  2. 


Motive  for 
obstruction 
immaterial. 


Eight  of 
action  for 
pollution  of 
water. 


is  cited  in  tlie  case  of  Fincux  v.  Hovenden  {x),  where  it  was 
determined  that  the  inhabitants  of  Southwark,  having  had 
a  common  watering-place,  and  the  defendant  having  stopped 
it,  the  plaintiff,  who  was  one  of  the  inhabitants,  might  bring 
an  action  on  the  case  as  there  was  no  other  remedy. 

In  the  case  of  The  Mayor  of  Bradford  v.  Picli/ca  {//)  the 
question  was  raised  whether  the  motive  influencing  a  land- 
owner, who  obstructed  the  flow  of  water  to  the  detriment 
of  another  to  whose  land  the  water  would  have  come,  can 
affect  the  justification  he  would  otherwise  have  had.  The 
action  arose  about  the  obstruction  of  underground  water 
percolating  through  the  soil,  to  the  free  flow  of  which 
the  plaintiffs  could  have  had  no  right  according  to  the 
principle  laid  down  in  Chasemore  v.  Richards ;  but  the 
same  question  might  well  be  raised  about  the  obstruc- 
tion of  a  defined  stream,  to  which  it  was  possible  to 
acquire  a  right.  The  complaint  was  that  the  obstruction 
was  caused  maliciously,  and  for  no  purpose  to  which  the 
defendant  wished  to  put  the  water,  and  the  act  was  pro- 
bably to  compel  the  plaintiffs  to  buy  the  water.  It  was 
held  by  the  House  of  Lords  that  motives  and  intentions 
were  quite  irrelevant  in  such  a  case,  and  that  the  obstruc- 
tion was  lawful,  however  ill  the  motive  might  be;  while, 
on  the  other  hand,  if  an  act  of  the  kind  is  unlawful,  it 
would  continue  unlawful,  however  good  the  motive  for 
obstructing  the  water  might  be. 

Pollution  of  water  may  produce  injury  in  various  ways 
to  those  persons  who  have  a  right  that  the  water  shall  be 
suffered  to  remain  pure.  If  the  right  is  to  use  water  for 
the  purpose  of  drinking  or  of  watering  cattle,  pollution 
may  render  the  water  unfit  for  those  purposes ;  if  the  right 
is  to  take  water  for  the  purpose  of  supplying  boilers  of 
engines,  pollution  may  produce  corrosion  of  the  metal  and 


(x)  Cro.  Eliz.  664. 


(y)  L.E.,  (1895)  A.  0.587; 
64  L.  J.,  Ch.  759. 
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destruction  to  the  macliine ;  and  if  the  water  is  not  applied    Chap.  IV. 

to  any  particular  purpose  of  utility,  yet  great  injury  may  ^^  '    ' 

he  j)roduced  by  pollution  to  the  riparian  proprietors  by 
destruction  of  fish,  or  by  putrefying  the  air  in  the  neigh- 
bourhood of  the  stream  with  noxious  smells.  In  all  these 
and  similar  cases  the  law  affords  a  remedy  by  action  for 
damages  or  for  an  injunction,  unless  the  party  causing  the 
pollution  is  justified  in  so  doing  by  Yuiue  of  an  easement 
or  acquired  right  to  foul  the  water.  It  was  said  in  A/d reefs 
case  {z)  that  "  if  a  man  has  a  watercoirrse  running  in  a 
ditch  from  the  river  to  his  house  for  his  necessary  use,  if 
a  glover  sets  up  a  lime-pit  for  calf-skins  and  sheep-skins 
so  near  the  said  watercourse  that  the  corruption  of  the 
lime-pit  has  corrupted  it,  for  which  cause  his  tenants  leave 
his  said  house,  an  action  on  the  case  lies  for  it,  as  it  is 
adjudged  in  13  H.  7,  26  b.,  and  this  stands  with  the  rule 
of  law  and  reason,  sc.  Froliibelur  ne  quis  facial  in  suo  quod 
nocere  possit  alieno  :  Et  sic  ntere  tuo  ut  alicnum  non  kedas. 
Vide  in  the  Book  of  Entries,  Tit.  Nuisance,  406,  h.,  he  who 
has  a  several  Piscary  in  a  water  shall  have  an  action  on 
the  case  against  him  who  erects  a  dyehouse  ac  fimos, 
fceditates,  et  cdia  sordida  extra  doniuni  prmV  decurrentia  in 
piscariam  prced''  decurrere  fecit,  per  quod  idem  .proficuum 
p)iscarice  siue  prced'  tota/itcr  ainisit,  8fc."  So,  also,  it  was 
said  by  Sir  J.  Eomilly,  M.  E.,  in  the  case  of  Goldsmid  v. 
The  Tunhrideje  Wells  Improvement  Commissioners  [a)  :  "  My 
opinion  is,  that  any  person  who  has  a  watercourse  flowing 
through  his  land,  and  sewage  which  is  perceptible  is  brought 
into  that  course,  has  a  right  to  come  here  to  stop  it."  But 
it  was  also  said  by  Lord  Justice  Tiu-ner,  in  the  same  case 
on  appeal :  "I  adhere  to  the  opinion  which  was  expressed 
by  me  and  by  the  Lord  Chancellor  in  the  Attorney-General 
v.  Sheffield  Gas  Consumers'  Company  {h),  that  it  is  not  in 

(z)  9  Coke,  58.  (b)  L.  E.,  1  Ch.  Ap.  p.  354  ; 

(rt)  L.  E.,  1  Eq.  p.  169  ;   35       35  L.  J.,  Ch.  p.  384.  Attomey- 

L.  J.,  Ch.  p.  93.  General  v.  Gee,  L.  E.,  10  Eq. 

131. 
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Chap.  IV. 
Sect.  2. 


Pre\dous 
pollution  by 
others  no 
justification 
for  fouling 
water. 


Pollution  of 
a  stream  by 
carrying  on 
trade  not 
justifiable. 


every  case  of  nuisance  that  this  Court  should  interfere.  I 
think  that  it  ought  not  to  do  so  in  cases  in  which  the 
injury  is  merely  temporary  and  trifling  ;  but  I  think  that 
it  ought  to  do  so  in  cases  in  which  the  injury  is  permanent 
and  serious  :  and  in  determining  Avhether  the  injury  is 
serious  or  not,  regard  must  he  had  to  all  the  consequences 
which  may  flow  from  it." 

I  pointed  out  that  the  fact  that  the  air  is  polluted  by 
other  persons  by  similar  or  different  means  does  not  justify 
a  man  in  increasing  that  pollution ;  the  case  is  the  same 
mth  water,  for  the  fact  that  other  causes  contribute  to  the 
pollution  of  a  stream  does  not  justify  a  riparian  owner  or 
any  other  person  in  adding  to  the  impurity  of  the  water. 
This  was  particularly  noticed  by  Lord  Chelmsford,  C,  in 
the  case  of  Crossley  ^^  Sons  {Limited)  v.  Lightowler  (r),  in 
which  he  remarked  that  where  there  are  many  existing 
nuisances,  either  to  the  air  or  water,  it  may  be  very  diffioult 
to  trace  to  its  source  the  injury  occasioned  by  any  one  of 
them ;  but  if  the  defendants  in  that  suit  were  to  add  to 
the  former  foul  state  of  the  water,  and  yet  were  not  to  be 
responsible  on  account  of  its  previous  condition,  this  con- 
sequence would  follow,  that  if  the  plaintiffs  were  to  make 
terms  with  the  other  polluters  of  the  stream,  so  as  to  have 
the  water  free  from  impurities  produced  by  their  works, 
the  defendants  might  say  :  "  We  began  to  foul  the  stream 
at  a  time  when  as  against  you  it  was  lawful  for  us  to  do 
so,  inasmuch  as  it  was  unfit  for  your  use,  and  you  cannot 
now  by  getting  rid  of  the  existing  pollutions  from  other 
sources  prevent  our  continuing  to  do  what  at  the  time 
when  we  began  you  had  no  right  to  object  to." 

Pollution  of  streams,  like  pollution  of  air,  is  frequently 
caused  by  the  exercise  of  lawful  trades,  in  the  com-se  of 
which  it  becomes  necessary  to  dispose  of  refuse  matter 


(c)  L.  E.,  2  Ch.  Ap.  478  ; 
86  L.  J.,  Ch.  584.  Wood  v. 


Vraud,   3  Exch.  748  ;  18  L.  J., 
Esch.  305. 
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and  otlier  filtli  which  is  produced  in  manufacturing  pro-     Chap.  TV. 

cesses;  and  in  the  erection  of  manufactories,  nothing  is  L_!_ 

more  common  than  to  make  the  waste  pipes  and  sewers 
which  are  intended  to  convey  this  filth  from  the  factory 
lead  into  some  stream  that  the  matter  may  by  that  means 
be  washed  away ;  from  the  adoption  of  that  practice  the 
question  has  arisen,  whether  the  facts  that  a  trade  is  lawful, 
and  that  it  is  carried  on  for  purposes  necessary  or  useful 
to  the  community,  and  in  a  reasonable  and  proper  manner, 
and  in  a  proper  place,  will  justify  the  pollution  of  a  stream 
to  the  detriment  of  riparian  owners.  As  the  above  facts 
^\ill  not  justify  the  pollution  of  air,  so  neither  will  they 
justify  pollution  of  water  {d). 

It  is  very  difficult,  and  perhaps  impossible,  to  lay  down  When  the 
any  general  rule  as  to  the  cases  in  which  the  Court  will  reXlairpol- 
interfere  by  injunction  to  restrain  pollution  of  water.  An  lotion  of 
expression  of  opinion  on  this  point  by  the  Master  of  the 
Eolls  and  the  Lord  Justice  Turner,  in  the  case  of  Gokhmid 
V.  The  Tiinhridge  Wells  Imjjrovoncnt  Commissioners,  has 
already  been  noticed,  and  the  subject  has  been  referred 
to  in  several  parts  of  this  work.  Besides  the  expressions 
of  opinion  already  referred  to,  the  Yice- Chancellor  "Wood 
is  reported  to  have  said  :  "  I  desire  to  add  that  whilst  I  do 
not  wish  to  encourage  application  to  the  Court  upon  trivial 
matters,  on  the  other  hand,  I  am  far  from  holding  out  the 
notion  that  anything  like  large  or  heavy  damages  must 
be  recovered  before  the  plaintiff  can  be  assisted"  (e). 
The  fullest  exiDlanation  of  the  conditions  that  used  to  be 
considered  essential  to  induce  the  Cornet  of  Chancery  to 
interfere  by  injunction  to  restrain  pollution  of  "v^•ater,  occm's 
in  the  judgment  of  Kindersley,  V.-C,  in  the  case  of  JFood 

(f/)   Stoclcpori     WaterworTis  See  also  Clotoes  v.  The  Staf- 

ComiKiny  v.  Potter,  7  H.  &  N.  fordshire  Potteries  Waterworks 

160;   31  L.  J.,  Exch.  9.  Compamj,   L.  E.,    8  Ch.  Ap. 

(e)  Lincjicoody.  Stoicmarhet  pp.    142,    143;  42  L.  J.,  Ch. 

Co7npany,   L.  E.,    1   Eq.  77.  pp.  112,  113. 
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Chap.  lY.    V.  SuMifTc\  wliicli  lias  already  been  quoted  at  lengtli,  and 


Restraint  of 
drainage  of 
towns  if 
streams  are 
polluted. 


will  be  found  in  the  earlier  part  of  this  chapter  {f 

Pollution  of  water  has  frequently  arisen  from  the  forma- 
tion of  sewers,  for  the  purpose  of    draining  towns,  and 
the  pouring  of  sewage  by  that  means  into  streams ;  and 
sewers  for  that  purpose  have  been  commonly  made  under 
the  authority  of  Acts  of  Parliament.     It  is  most  desirable, 
and  indeed  necessary  for  the  public  health,  that  towns  shall 
be  properly  drained,  and  it  is  obvious  that  the  public  good 
must  in  many  cases  be  brought  into  antagonism  with  pri- 
vate rights ;  when  that  event  happens  questions  have  arisen 
as  to  the  interest  which  is  to  prevail,  unless  the  Act  of  Par- 
liament imder  which  the  work  was  carried  out  determines  the 
point  in  dispute.    This  subject  has  been  discussed  in  various 
reported  cases.     In  Lilhj white  v.  Trimmer  (g),  which  was 
a  case  of  this  kind,  Malins,  Y.-C,  said  that  on  the  one 
side  he  took  it  that  the  doctrines  of  the  Court  of  Chancery 
were  pretty  well  settled  ;  that  however  desirable  public 
improvements  might  be,  if  you  cannot  effect  them  without 
interfering  with  private  rights,  private  rights  must  prevail, 
and  that  those  who  desire  public  improvements  must  effect 
them  as  best  they  can,  without   interfering   with  those 
private  rights ;  he  added  that  that  was  the  principle  acted 
upon  by  Vice-Chancellor  Wood  in  the  Birmingham  case  (h), 
and  it  had  been  acted  upon  by  the  same  learned  and  dis- 
tinguished judge  in  many  other  cases,  that  he  had  been 
followed  by  the  Master  of  the  Polls,  and  more  recently  by 
the  Lords  Justices;  he  therefore  considered  it  a  settled 
point.     On  the  other  hand,  he  continued,  if  there  is  an 
important  object  to  be  effected,  such  as  the  di-ainage  of  a 
town,  than  Avhich  nothing  can  be  more  important,  he  could 


(/)  A7ite,  p.  432. 

{g)  36  L.  J.,  Ch.  525.  At- 
torney-Ge7ieral  v.  Gee,  L.  E., 
10  Eq.  131.  Attorney- Ge7ieral 
v.  Leeds  Corporation^  L.  H.,  5 


Ch.  583;  39  L.  J.,  Ch.  711. 

(A)  Attor^iey- Generals.  The 
Council  of  the  Borouyh  ofBir- 
minyhmyi,  4  K.  &  Joh.  528. 
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not  help  thinking  that  such  great  and  important  public  Chap.  IV. 
objects  are  not  wholly  to  be  overlooked.  From  this  and  '  "' 
the  other  decisions  it  appears  now  to  be  settled  that  the 
High  Court  of  Justice  will  restrain  the  pollution  of  a  stream, 
bj  the  drainage  of  a  town,  however  desirable  such  drainage 
may  be,  if  a  riparian  proprietor  sustains  material  injury 
therefrom ;  but  the  Court  will  have  regard  to  the  balance 
of  inconvenience,  and  if  the  injury  sustained  is  trifling  and 
can  be  fairly  compensated  by  a  money  payment,  and  if  the 
drainage  is  of  great  importance,  the  Court  will  refuse  to 
interfere  by  injunction. 

The  Court  will  interfere  by  injunction  at  the  suit  of  a  Riparian 

1        .      .     .  ,    T  n    1  •  p  1  owners  must 

riparian  owner  who  is  injured  by  pollution  oi  a  stream  prove  injury 

only  if  he  is  injured  in  his  character  of  riparian  owner,  for  ™  ^^'^^ 

ii  •        1        1  -1  •         •  1      1  1         character, 

otherwise-  he  has  no  more  right  to  its  aid  than  any  other 

individual.  In  the  case  of  Crossley  ^  Sons  (Li/iu'ted)  v. 
Lighfoickr  {/'),  it  appeared  that  the  plaintiffs,  who  applied 
to  the  Court  in  their  character  of  riparian  owners  for  an 
injunction  to  restrain  pollution  of  a  stream,  did  not 
actually  use  the  water  of  the  stream  as  it  flowed  past  their 
land,  but  artificially  obtained  a  supply  of  water  from  the 
same  stream  at  a  point  considerably  higher  up  than  their 
land,  by  means  of  a  pipe  running  for  some  distance  under- 
ground, and  that  the  pollution  complained  of  was  not 
directly  opposite  their  land  and  factory,  but  at  the  point 
where  the  underground  pipe  passed  into  and  received  water 
from  the  stream.  The  Coiu't  refused  an  injunction  so 
claimed  on  the  ground  that  the  injury  was  clearly  not  an 
injury  to  the  rights  of  the  plaintiffs  as  riparian  proprietors. 

Pollution  of  water  is  an  injury  of  a  very  different  kind  Pollution  of 
from  diversion  or  obstruction  of  streams,  and  although  no  ^aterf 
legal  injury  is  done,  and  no  action  will  lie  for  obstruction 
or  diversion  of  underground  streams  of  water,  which  are 
unknown   or  undefined,   pollution  of   such  water  to   the 

{{)  L.  E.,  2  Ch.  Ap.  478  ;  36  L.  J.,  Ch.  584. 

G.  L  L 
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Chap.  rv.  detriment  of  another  person  is  a  legal  wrong  for  which 
^^^^'  "•  the  Court  ^^ill  afford  a  remedy.  In  the  case  of  Ballard  v. 
ToinUiison  (/.■)  the  plaintiff,  a  brewer,  had  a  deep  well  from 
which  he  drew  Avater  for  brewing,  and  the  defendant,  a 
neighbour,  also  had  a  v/ell  into  which  he  began  to  pour 
sewage.  When  the  plaintiff  pumped  up  his  water  the 
polluted  water  naturally  found  its  way  into  his  fi'om  the 
defendant's  well,  and  the  plaintiff's  well  became  contami- 
nated. Pearson,  J.,  held  that  the  plaintiff  had  no  cause 
of  action,  applying  the  principle  relative  to  the  flow  of 
underground  water  percolating  through  the  ground  in 
undefined  and  unknown  channels  to  the  purity  thereof, 
and  deciding  that,  as  there  is  no  right  in  any  land- 
owner that  the  supply  shall  not  be  lessened  or  destroyed, 
so  there  is  no  right  that  the  quality  as  regards  purity 
shall  not  be  deteriorated.  The  Court  of  Appeal,  however, 
overruled  Mr.  Justice  Pearson's  decision,  Brett,  M.  E., 
saying :  "  Percolating  water  is  the  common  reservoir  or 
source  in  which  no  one  has  any  property,  but  which  any 
one  can  appropriate.  Has  any  one  a  right  to  contaminate 
this  common  reservoir  or  source  ?  It  has  been  argued,  on 
behalf  of  the  defendant,  that  a  person  who  contaminates 
or  pollutes  this  common  source  does  not  contaminate  or 
pollute  that  which  is  the  property  of  the  plaintiff.  That 
is  in  one  sense  true,  and  I  am  of  opinion  the  plaintiff 
cannot  maintain  any  action  until  he  has  appropriated  the 
water  from  the  common  source.  If  he  were  to  experiment 
on  water  off  his  own  land,  and  were  to  find  that  it  was 
contaminated,  he  would  not  have  any  right  of  action  before 
the  water  came  on  to  his- own  land,  because  the  water  is 
not  his,  and  he  has  not  appropriated  it ;  but  it  does  not 
follow  that  he  cannot  sue  when  he  has  appropriated  such 
water ;  and  it  seems  to  me  that  although  no  one  has  any 

(70  L.  E.,  26  Ch.  D.   194  ;  4  B.  &  S.  229  ;  32  L.  J.,  Q.  B. 

54  L.  J.,  Ch.  127:   on  appeal,  231.    Womcrsley  \.  Church,  17 

L.R.,  29Ch.D.  115;  54L.J.,  L.  T.  190. 
Ch.  454.  Hochjldnson  v.  Ennor, 
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property  in  such  water,  yet,  as  all  have  a  right  to  appro-  Chap.  IV. 
priate  it,  so  all  have  a  right  to  have  it  in  its  natural  con-  ^^^^'  ^' 
dition,  and  that  no  other  person  has  a  right  to  interfere 
with  that  right."  Lindley,  L.  J.,  said:  "The  right  to 
foul  water  is  not  the  same  as  the  right  to  get  it,  and  in 
my  opinion  does  not  depend  on  the  same  principle.  Prima 
facie  every  man  has  a  right  to  get  from  his  own  land  water 
which  is  naturally  found  there ;  hut  it  frequently  happens 
that  he  cannot  do  this  without  diminishing  his  neighbour's 
supply.  In  such  a  case  the  neighbours  must  submit  to  the 
inconvenience  ;  but  prima  facie  no  man  has  a  right  to  use 
his  own  land  in  such  a  way  as  to  be  a  nuisance  to  his 
neighbour- ;  and  whether  the  nuisance  is  effected  by  sending 
filth  on  to  his  neighbour's  land,  or  by  putting  poisonous 
matter  on  his  own  land  and  allowing  it  to  escape  on  his 
neighbour's  land,  or  whether  the  nuisance  is  effected  by 
poisoning  the  air  which  he  breathes  or  the  water  which  he 
drinks,  aj)pears  to  me  wholly  immaterial.  If  a  man  chooses 
to  put  filth  on  his  own  land,  he  must  take  care  not  to  let  it 
escape  on  to  his  neighbour's  land — Tennant  v.  Goldivin — 
and  not  to  let  it  poison  the  air  which  reaches  it  {Com.  Dig. 
'Action  on  the  Case  for  Nuisance,'  A).  So  if  a  man 
chooses  to  poison  his  own  well,  he  must  take  care  not  to 
poison  waters  which  other  persons  have  a  right  to  use  as 
much  as  himself.  To  hold  the  contrar}^  on  the  ground 
that  the  water  is  not  their  property  until  they  get  it,  and 
that  it  is  poisoned  before  they  get  it,  is  to  take  an  inade- 
quate view  of  the  subject,  and  to  overlook  the  fact  that 
the  law  of  nuisance  is  not  based  exclusively  on  rights  of 
property." 

It  is  a  difficult  question  to  determine  whether  a  rij^arian  Higlit  of 
owner  on  the  banks  of  an  artificial  stream  can  sue  for  poiiution^in 

pollution  of  the  water,  unless  he  has  acquired  a  right  or  *^^  absence  of 

,  ,  .  ,,11  in   right  to  use 

easement,  by  grant  or  long  enjoyment,  that  the  water  shall  water. 

not  be  polluted.     If  he  has  not  aj)plied  the  water  to  any 

purpose  of  utility,  there  can  be  no  doubt  that  he  cannot ; 

L  L  2 
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Chap.  rv.  but  if  he,  "without  any  right  or  by  mere  licence,  has  appro- 
^^^^'  "•  priated  the  water  for  a  purpose  of  utility — as,  for  instance, 
for  use  in  a  factory — and  a  stranger  without  any  right 
pollutes  the  water,  the  question  is  whether  his  possessory 
title  to  the  water  is  not  sufficient  to  enable  him  to  sue.  It 
would  seem  that  it  is,  though  in  all  probability  he  would 
not  be  entitled  to  sue  the  owner  of  the  stream  under 
similar  circumstances  ;  for  if  he  had  obtained  no  right  to 
the  use  of  the  water,  mere  appropriation  could  not  oust 
the  owner  of  the  stream  of  his  possessory  right  to  use  it  in 
any  way  he  might  think  proper,  and  among  other  things 
to  pollute  it,  and  if  he  had  obtained  a  mere  licence  to  use 
the  water,  that  licence  would  be  revoked  if  the  owner  did 
anything  by  which  it  appeared  that  the  permission  was 
terminated,  as  if  he  rendered  the  water  unfit  for  use.  That 
mere  appropriation  of  the  water  of  an  artificial  stream  by 
a  rij)arian  owner  will  confer  a  right  of  action  upon  him 
against  any  stranger,  who,  without  right,  pollutes  the 
water  to  his  detriment,  seems  probable  from  several  cases, 
though  the  authorities  are  by  no  means  conclusive,  and  the 
point  is  nowhere  actually  decided.  In  the  case  of  Wood  v. 
Waifd  (/)  an  expression  occurs  which  somewhat  favours  the 
doctrine  that  the  appropriator  may  sue.  Speaking  of  an 
artificial  stream  produced  by  the  pumping  of  water  from  a 
mine  which  flowed  thence  over  the  land  of  several  persons, 
it  was  said  that  the  mine-owners  merely  get  rid  of  a  nui- 
sance, and  that  no  right  can  be  acquired  against  them  that 
the  stream  shall  not  be  stopped,  but  that  each  landowner 
over  whose  ground  the  water  flows  may  take  and  use  any 
of  the  water  he  pleases  while  it  is  upon  his  soil ;  that  pro- 
prietors of  the  land  below  have  no  right  to  any  part  of  the 
water  until  it  has  reached  their  own  land  ;  that  they  have 
no  right  to  compel  the  owners  above  to  permit  the  water 
to  flow  through  their  land  for  their  benefit,  and  conse- 
quently that  they  have  no  right  of  action  if  they  refuse  to 

{I)  3  Exch.  p.  779;  18  L.  J.,  Exch.  p.  314. 
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do  so.     "  //'  they  polluted  the  icater  so  as  to  be  injurious  to     Cliap.  IV. 

the  tenant  bclotv,  the  case  ivould  be  different^  !_! 

It  seems,  therefore,  from  this  opinion  of  the  Court,  that 
though  the  landowner  might  have  no  right  to  receive  the 
water,  yet,  that  having  received  it,  it  would  he  an  action- 
able injury  if  any  one  without  right  polluted  it,  the  cause 
of   action  apparently  arising   from   the  injury  sustained 
after  lawful  appropriation  of  the  water.     The  principal 
case,  however,  which  bears  upon  the  subject  is  Whaley  v. 
Laing  (m),  in  which  it  appeared  that  the  plaintiffs  obtained 
leave  to  take  water  from  a  canal  by  means  of  pipes  for  the 
purpose  of  supplying  their  engines,  and  that  the  defendant, 
without   justification,   pom'ed    chemical  matter  into   the 
water,  which  had  a  detrimental  effect  on  the  machinery  of 
the  plaintiffs.    The  Court  was  of  opinion  that  the  plaintiffs 
were  entitled  to  recover,  though  not  without  considerable 
doubt  arising  from  the    form  of  the  declaration.      The 
plaintiffs,  the  Court  said,  had,  by  permission  of  the  owners 
of  the  canal,  got  possession  of  a  certain  quantity  of  water 
in  their  cistern  or  reservoir,  which  water  they  were  entitled 
to  pump  up  from  the  cistern  or  reservoir  as  much  as  they 
would  have  been  entitled  to  use  it  if  they  had  taken  it  up 
in  a  pail  or  bucket.     Upon  their  emptying  the  cistern  or 
reservoir  other  water  flowed  in  from  the  canal  to  supply  its 
place.    This  water  the  defendant  had  fouled,  and  the  conse- 
quence was  that  foul  water  flowed  into  the  plaintiffs'  cistern, 
the  plaintiffs  only  contributing  thereto  by  removing  the 
water  already  therein,  which  they  had  a  clear  right  to  do ; 
and  this  being  done  without  justification  by  the  defendant 
it  gave  the  plaintiffs  a  cause  of  action.     There  was,  it  was 
added,  an  allegation  in  the  declaration  traversed  by  the 
defendant— viz.,  that  the  water  ought  to  flow  without  being 
fouled  in  the  canal.     The  Court  considered  that  to  mean 


(ot)  2  H.  &  N.  476;  26  the  judges  being  divided  in 
L.  J.,  Esch.  327  :  affirmed  opinion,  3  H.  &  N.  675 ;  27 
in    the    Exchequer    Qmnber,      L.  J.,  Exch.  422. 
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Chap.  IV.     not  an  assertion  of  title  in  the  plaintiffs,  "but  tliat  the 
^^^^-  ^-       defendant  had  no  right  to  foul  the  water  there.     It  should 
be  noticed  that  the  Court  then  expressly  said  that  they 
gave  no  opinion  on  many  of  the  points  discussed  in  the 
argument,  particularly  as  to  whether  the  plaintiffs  had  any 
possessory  title  to  the  water  in  the  canal,  so  that  if  the 
defendant  had  stopped  its  flow  to  the  plaintiffs,  or  if  the 
plaintiffs  had,  in  order  to  get  the  water,  to  go  to  the  canal 
mth  a  bucket,  and  had  drawn  it  foul  from  the  canal,  any 
action  could  have  been  maintained;    the  opinion  of  the 
Court  proceeded  on  the  ground  that  the  defendant  caused 
foul  water  to  flow  on  the  plaintiffs'  premises  without  right 
to  do  so,  and  that  opinion,  it  was  added,  was  warranted  by 
the  cases  cited,  which  showed  that  where  there  is  a  right 
to  water  there  is  a  right,  if  it  comes  or  is  sent,  to  have  it 
come  or  have  it  sent  without  pollution.     In  the  Exchequer 
Chamber  much  difference  of  opinion  prevailed  among  the 
judges.     Willes  and  Crowder,  JJ.,  thought  that  the  action 
would  lie  on  the  ground  that  the  plaintiffs  were  in  posses- 
sion, and  the  defendant  was  a  wrong-doer.    Crompton  and 
Erie,  JJ.,  thought  the  judgment  should  be  for  the  defen- 
dant, on  the  ground  that  the  declaration  informally  alleged 
a  right  to  the  use  of  the  water,  and  that  no  right  was 
proved ;  but  they  would  not  say  that  under  some  circum- 
stances an  action  might  not  lie  if  one  person  had  permission 
to  use  Avater  and  a  stranger  wrongfully  polluted  it,  for  that 
such  an  action  would  be  founded,  not  on  the  title  or  right 
to  the  water,  but  on  the  injury  to  the  property  of  the 
plaintiffs.     Wilhams,  J.,  thought  the  verdict  should  have 
been  found  for  the  plaintiffs,  but  that  judgment  should  be 
arrested,  as  the  declaration  was  bad  in  substance,  for  in  his 
opinion  it  showed  no  cause  of  action  ;  he  agreed  with  the 
Barons  of  the  Exchequer  as  to  the  meaning  of  the  declara- 
tion, but  then  as  it  did  not  allege  that  the  plaintiffs  were 
rightfully  in  possession,  and  there  was  nothing  to  show 
that  they  themselves  were  not  wrong- doers  in  using  the 
water  for  their  engines,  he  thought  that  judgment  should 
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be  arrested.     Whiteman,  J.,  also  thouglit  the  declaration     Chap.  IV. 

disclosed  no  cause  of  action,  for  reasons  similar  to  those  [ U — 

given  by  Williams,  J.  From  these  authorities  it  is  very 
difficult  to  determine  what  the  law  is  on  this  point.  In 
the  case  of  Wlialey  v.  Laing,  so  much  doubt  and  difference 
of  opinion  existed  in  the  Court  that  the  case  is  of  little 
value  as  an  authority.  Possibly,  if  a  similar  ease  arose,  it 
would  be  held  that  a  difference  exists  when  the  water  is 
used  by  permission,  from  instances  when  it  is  taken  with- 
out any  right  and  without  licence  ;  for  if  permission  to  use 
the  water  is  given,  there  is  a  sort  of  title,  though  there  is 
no  legal  right  to  the  undisturbed  use  of  the  vrater,  and  the 
licensee  may  be  regarded  as  standing  in  the  place  of  the 
licensor,  the  owner  of  the  stream  ;  but  if  the  person  using 
it  has  not  even  a  licence,  he  certainly  cannot  represent  the 
owner. 

WAYS. 

Actions  will  lie  against  a  servient  owner  for  obstruction  No  right  of 

,  ,  ii         1    i        j_'        1        action  for 

of  a  right  of  way  only  when  he  causes  the  obstruction  by  neglect  to 
his  own  act;  he  cannot  be  sued  if  the  way  becomes  impass-  ^^P^^  ^  ^^y- 
able  otherwise  than  by  his  act ;  he  therefore  cannot  be 
sued  if  the  way  is  out  of  repair,  for  it  is  the  business  of 
him  to  whom  a  right  of  way  belongs  to  repair  the  way. 
Thus  it  has  been  decided  that,  if  a  man  grants  a  water- 
course and  afterwards  stops  it,  or  demises  a  house  and 
estovers,  and  afterwards  destroys  the  wood,  the  party 
grieved  has  a  right  of  action,  for  those  are  wilful  acts  of 
the  grantor  of  the  right,  and  it  is  a  misfeasance  in  him  to 
annul  or  avoid  his  own  grant ;  and  so  if  a  grantor  of  a 
right  of  way  voluntarily  stops  it,  an  action  will  lie  for  the 
misfeasance,  but  for  the  bare  nonfeasance  in  not  repaiiing 
the  way  when  it  is  out  of  repair  no  action  will  lie  {u). 

The  act  of  stopping  a  way  is  frequently  an  act  which  pro-  Action  by 


(«)  Pom/ret  v.   Ricroft,   1  Wms.  Saund.  320  d.     Taylor  y. 
Whitehead^  Doug.  716. 
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Chap.  IV. 
Sect.  2. 

for  obstruc- 
tion of  a  way. 


Temporary 
obstructions 
— right  of 
action. 


duces  injury  or  iuconvenience  to  tlie  occupier  of  the  domi- 
nant tenement  alone,  and  not  to  a  reversioner,  so  that  the 
latter  cannot  sue  for  it  (o)  ;  but  if  the  obstruction  is  of  a 
permanent  character,  or  calculated  to  call  his  right  in 
question,  the  latter,  as  well  as  the  occupier,  may  sue.  In 
Bell  V.  TJie  Midland  Raihcay  Comimny{i)),  it  was  held  that 
the  placing  of  railway  trucks  on  a  siding  with  a  view  of 
preventing  access  from  a  wharf  over  the  siding  to  the 
railway,  and  permanently  keeping  them  there,  so  as  wholly 
to  obstruct  the  way,  was  an  injury  for  which  the  rever- 
sioner, under  the  circumstances  of  the  case,  might  sue ; 
and,  in  Kidglll  v.  Moor  (q),  it  was  held  that  even  the  lock- 
ing of  a  gate  across  a  way  might  be  an  injury  to  a  rever- 
sionary estate. 

Obstructions  of  ways  may  be  either  permanent  or  tem- 
porary in  their  character :  that  is,  the  article  or  mode  of 
obstruction  may  be  placed  in  the  way  with  the  intention, 
evident  from  its  character,  that  it  shall  not  be  removed 
again,  or  it  may  be  a  movable  object  which  it  may  be 
inferred  the  party  obstructing  the  way  will  sooner  or  later 
take  away.  Thus  the  obstruction  may  be  caused  by  a 
fence  fixed  to  the  earth  or  by  the  ploughing  up  of  a  path 
or  breaking  down  of  a  bridge  ;  or  it  may,  on  the  other 
hand,  be  produced  by  the  placing  of  a  cart  or  bales  of 
goods  in  the  middle  of  a  road.  When  obstructions  are 
permanent  in  their  character,  little  difficulty  can  arise  as 
to  the  right  of  action,  but  questions  have  several  times 
arisen  whether  obstructions  of  a  merely  temporary  cha- 
racter are  sufficient  to  support  an  action ;  for  merely  tem- 
porary obstructions  may  be,  and  have  sometimes  been, 
so  continually  repeated  as  to  interfere  with  the  use  of  a 
right  of  way  as  much  as  permanent  obstructions.     In  the 


(o)  3Intt  V.  Shoolbred,  L. 
E.,  20  Eq.  22 ;  44  L.  J.,  Ch. 
380. 


{p)  lOC.B.,  N.  S.  287;  30 
L.  J.,  C.  P.  273. 

{q)  9  C.  B.  364;  19  L,  J., 
C.  P.  177. 
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case  of  BcU  v.  The  Midland  Railway  Company,  just  cited,     Chap.  IV. 
it  was  held  that  the  placing  of  railway  trucks  across  a  ! [ 


private  siding  leading  to  the  defendants'  railway  was  an 
obstruction  of  the  way  sufficiently  permanent  in  its  cha- 
racter to  support  an  action  by  a  reversioner  because  the 
trucks  were  kept  there  continually  for  the  purpose  of 
stopping  the  user  of  the  way.  So  again,  in  the  case  of 
Thorpe  v.  Bruiufitt  (r),  it  was  held  that  the  continual  ob- 
struction of  a  way  to  an  inn-yard  by  loading  and  unload- 
ing waggons  was  an  unjustifiable  obstruction  which  the 
Court  of  Chancery  restrained  by  injunction ;  and  this 
remedy  was  granted,  although  the  obstructions  were  not 
created  by  one  defendant  alone,  but  by  several  who  had 
warehouses  abutting  on  the  way,  and  although  the  obstruc- 
tion created  by  each  separately  might  not  have  been  suffi- 
cient of  itself  to  support  the  suit. 

A  private  right  of  way  is  not  necessarily  merged  in  a  Obstruction 
public  right  of  way  and  extinguished  if  the  latter  right  is  ^ay^oTer^a 
acquired  over  the  same  soil  where  the  private  right  exists,  public  road. 
It  is  therefore  no  answer  to  an  action  for  obstructing  a 
private  right  of  way  to  say  that  a  public  right  of  way  has 
been  acquired  over  the  same  road  is) .  It  is  necessary  that 
this  point  should  be  borne  in  mind,  for  the  only  remedy 
for  obstruction  of  a  public  way  is  by  indictment,  an  action 
not  being  maintainable  unless  the  plaintiff  has  sustained 
some  special  damage  not  shared  by  the  rest  of  the  public : 
but  it  would  produce  great  injustice  if  the  owner  of  a 
private  right  of  way  were  to  lose  his  right  on  the  public 
also  acquu-ing  a  right  of  way,  for  then  he  would  also  lose 
his  right  of  action  which  he  might  wish  to  avail  himself 
of  to  get  rid  of  the  obstruction.  As,  however,  a  private 
way  cannot  be  acquired  by  prescription  over  a  public  road, 

(r)  L.  E.,  8  Ch.  Ap.  650.  Ch.  597. 

Mott  v.  Shoolbred,  L.  E.,  20  (s)    Allen    v,     Ormond,    8 

Eq.   22.     Cannon  v.    Villars,  East,  3, 
L.  E.,  8Ch.D.415;47L.  J., 
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Chap.  IV.     an  action  for  obstruction  of  the  former  will  be  defeated  if 
*  ^^  '    '       it  can  be  proved  that  the  public  right  existed  before  the 
alleged  private  right  of  way. 

Obstruction  If  a  private  way  leads  into  a  public  road  an  action  will 

■way  by  an  He  f  or  obstruction  of  the  private  way,  although  the  obstacle 
obstacle  in  ^g  actually  placed  in  the  public  road.  A  declaration, 
road,  therefore,  which  alleged  that  the  plaintiff,  who  owned  a 

public-house  on  the  banks  of  the  Thames,  had  a  right  of 
access  to  his  house  from  the  river,  and  that  the  defendant 
wrongfully  put  timber  in  the  river  so  as  to  obstruct  the 
access  to  the  house,  was  held  to  disclose  a  good  cause  of 
action  as  showing  an  obstruction  to  the  private  right  {t)  ; 
and  where  a  wharf  abutted  upon  a  recess  from  the  River 
Thames,  up  which  the  water  flowed,  and  by  means  of 
which  access  was  obtained  for  barges  to  come  from  the 
river  to  the  wharf,  it  was  held  that  the  owner  of  the  wharf 
had  a  private  right,  not  shared  by  the  rest  of  the  public, 
of  access  to  his  wharf,  acquired  by  fifty  years'  user,  and 
an  injunction  was  granted  to  restrain  the  Fishmongers' 
Company  and  the  Conservators  of  the  river  from  making 
an  embankment  in  the  river,  under  certain  statutory 
powers,  in  such  a  manner  as  to  block  up  the  recess  from 
the  river  and  impede  the  plaintiff's  access  to  his  wharf  {u), 

{t)  Rose  v.  Groves,  5  M.  «S:  L.  J.,  Ch.  68.   Fritz  v.  Hohson, 

G.  613;  12  L.  J.,  C.  P.  251.  L.  E.,  14  Ch.  D.  542  ;  49  L.  J., 

(ii)  Lyon  v.   The  Fishmo7i-  Ch.  321.     Original  Hartlepool 

gers'    Comparty   and  the    Con-  Collieries    Company   v.    Gibb, 

serrators  of  the  River  Thames,  L.  E.,  5  Ch.  D.  713  ;  46  L.  J., 

L.  E.,    1   App.  Cas.  662;  46  Ch.  311. 
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CHAPTER  V. 

OF  EXTINCTION,  SUSPENSION,  AND  KEVIVAI.  OF  EASEMENTS. 

The  history  of  tlie  law  of  easements  has  now  been  traced  by  Chap.  V. 
describing  their  nature  and  j)eculiar  incidents,  the  modes 
in  which  they  may  be  acquired,  their  extent  and  the  way 
in  which  they  may  be  used,  the  injuries  to  which  the 
owners  of  those  rights  may  be  subjected  with  regard  to 
them,  and  the  remedies  afforded  by  law  for  such  injuries ; 
and  in  this  the  last  chapter  of  this  work,  it  only  remains 
to  discuss  the  modes  in  which  easements  and  natural  rights 
may  be  extinguished  or  temporarily  suspended,  and  when 
suspended  in  what  cases  and  by  what  means  they  may  be 
revived.  Licences,  moreover,  which  have  claimed  but  little 
attention  in  the  earlier  chapters,  demand  a  passing  notice. 


Sect.  1. — On  Extinction,  Suspension,  and  Revival  of 
Easements  generally. 

When  considering  the  subject  of  extinction  and  sus-      Section  i. 

pension  of  easements,  it  will  be  found  of  the  greatest  Extinction 

importance  to  bear  in  mind  the  distinction  which  exists  ^°<^  suspen- 

n   1        1       i       1    •  1        ^^°°  ^^  ease- 
between  easements,  commonly  so  called,  and  natiu-al  rights,  ments  and 

particularly  as  to  their  origin  and  mode  of  acquisition.     It  ^^^^^^g^^ 

has  been  explained  that  easements  always  have  their  origin 

in  a  grant,  either  express  or  implied,  and  are  created  at  the 

will  of  the  owner  of  the  servient  tenement,  but  that  natui-al 

rights  are  incident  to  the  possession  of  the  soil  of  the 

dominant  tenement,  that  they  are  in  every  case  given  by 

law,  and  are  attached  to  that  soil  permanently,  without 
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Chap.  V.      respect  to   the  will  of   the  servient  owner.      From  this 
^^^'  peculiarity  and  distinction  the  result  follows  that  while 

easements  may  be  either  suspended  temporarily  or  ex- 
tinguished permanently,  natural  rights  can  be  suspended 
only,  and  not  extinguished.  In  case  of  suspension  of 
either  one  or  the  other,  as  soon  as  any  opposing  power 
by  which  they  are  suppressed  is  removed,  they  at  once, 
and  without  any  grant,  revive  by  force  of  the  law  which 
annexed  them  to  the  soil.  Thus  natural  rights  may  be 
suspended  on  the  creation  by  grant  of  adverse  easements  ; 
but  if  those  easements  are  extinguished,  the  natural  rights 
at  once  revive.  To  take  an  instance  of  this,  a  riparian 
owner  has  a  natural  right  to  the  uninterrupted  flow  of  the 
water  of  a  natural  stream,  but  a  mill-owner  may  acquire 
an  adverse  right,  entitling  him  to  divert  the  water  before 
it  reaches  the  riparian  owner's  land,  and  the  natural  right 
is  in  that  case  suspended;  but  if  the  mill  is  afterwards 
permanently  removed,  the  easement  is  extinguished,  and 
the  natural  right  revives.  So,  also,  if  a  right  has  been 
acquired  to  pollute  air  or  water  by  carrying  on  a  particular 
business  in  a  factory,  the  natural  right  of  the  neighbours 
to  pm-ity  of  air  or  of  the  water  is  suspended,  but  it  im- 
mediately revives  on  removal  of  the  factory  and  abandon- 
ment of  the  trade.  This  principle  of  law  has  been  fully 
recognised  in  several  cases  which  have  been  determined  in 
the  Courts,  one  of  the  earliest  of  which  is  Siiri/  v.  Pigot{a), 
which  was  an  action  for  stopping  a  natural  watercourse, 
and  the  question  was  whether  the  right  to  the  flow  of  the 
water  had  been  extinguished  by  unity  of  ownership.  The 
case  was  fully  argued,  and  the  right  was  compared  to  a 
right  of  way  and  other  rights  which  would  be  extinguished 
by  that  means ;  but  it  was  held  that  the  natural  right  to 
the  flow  of  water  was  not  extinguished,  Whitlock,  C.J., 
saying  :  "  A  way  or  common  shall  be  extinguished  because 
they  are  part  of  the  profits  of  the  land,  and  the  same  law 

(a)  Popham's  Eep.  166. 


EASEMENTS  GENERALLY.  525 

is  of  fishings  also  ;  but  in  our  case  the  watercourse  doth.     Chap.  Y. 

not  begin  by  the  consent  of  parties  nor  by  prescription,  L_! — 

but  ex  jure  nnfurce,  and  therefore  shall  not  be  extinguished 
by  unity"  ;  and  the  report  continues,  "Two  closes  adjoin 
together,  the  one  being  by  prescription  bound  to  a  fence, 
the  owner  of  the  one  purchase,  the  other  dies,  having  issue 
two  daughters,  who  make  partition,  it  is  a  quaere  whether 
the  inclosure  be  revived;  yet  I  conceive  clearly  that  by 
unity  of  the  possession  the  inclosure  is  destroyed,  for 
fencing  is  not  natural,  but  conies  by  industry  of  men,  and 
therefore  by  unity  it  shall  be  gone ;  and  so  briefly  with 
this  diversity  he  concluded,  that  where  the  thing  hath  its 
being  by  prescription  unity  will  extinguish  it ;  but  where 
the  thing  hath  its  being  e.r  jure  naturce,  it  shall  not  be 
extinguished."  This  view  was  approved  by  the  Court  of 
Exchequer  in  the  case  of  Wood  v.  Waud{b),  where  it  is 
said  in  the  judgment:  "Mr.  Justice  Whitlock  also  in 
Sury  V.  Pigof,  and  Crew,  C.J.,  and  Lee,  C.J.,  in  Broicn  v. 
Best,  treat  the  right  as  arising  ex  jure  natune ;  and  conse- 
quently it  is  not  extinguished  as  an  easement  in  alieiw  solo 
would  be  by  unity.  And  this  seems  to  us  the  correct 
opinion,  though  it  is  not  necessary  to  decide  the  point  on 
the  present  occasion."  It  has  in  many  of  the  earlier  cases 
been  said  that  an  easement  of  necessity  is  not  extinguished 
by  unity  of  ownership,  but  in  later  cases  the  principle  of 
the  law  has  been  placed  upon  the  right  footing  in  this 
respect — that  is  to  say,  that  easements  of  necessity,  like 
other  easements,  are  extinguished  by  unity  of  ownership, 
but  upon  severance  of  the  original  dominant  and  servient 
tenements  a  fresh  easement  of  necessity  is  created  if  the 
necessity  continues  (c). 

(5)  3Exch.p.775;  18  L.  J.,  40  L.  J.,  Q.  B.  p.  298. 

Exch.  p.  312.     Mason  v.  The  (c)  Pheysey   v.    Vicary,    16 

Shreicsbitry  cmd  Hereford  Rail-  M.  &  W.  j^er  Parke,  B.,  p.  491 . 

tvay   Company,  per   Cocklurn,  Holmes  v.  Goring,  2  Bing.  76  ; 

C.  J.,  L.  E.,  6  Q.  B.  p.  588  ;  2  L.  J.,  C.  P.  134. 
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By  Act  of 
Parliament. 


Chap.  V.         Extinction  of  easements  may  be  effected  in  various  ways, 
^^^^-  ^-       as  by  Act  of  Parliament,  by  operation  of  law,  and  by  the 
Extinction  of    act  of  the  dominant  owner,  such  as  release,  actual  or  pre- 
easemen  s.       g^J^g(J^  qp  abandonment,  but  they  can  never   be  extin-   ■ 
guished  or  abridged  by  the  act  of  the  servient  owner  {d). 

1,  Easements  may  be  extinguished  by  Act  of  Parliament 
either  by  the  express  terms  of  the  Act  or  by  implication  ; 
so  they  may  be  extinguished  upon  the  performance  of 
something  in  execution  of  the  piu'pose  of  an  Act :  thus, 
for  instance,  it  was  held  that  when  commissioners,  acting 
under  the  Greneral  Inclosure  Act  (41  Geo.  III.  e.  109), 
made  an  allotment  of  waste  land  over  which  there  had 
been  a  private  right  of  way,  and  refrained  from  noticing 
the  way  or  setting  out  another  in  its  stead  in  their  award, 
the  right  of  way  was  extinguished  (e) .  So,  also,  in  T/ie 
JIai/or  of  Yarmouth  v.  Simmons  (/),  it  was  held  that 
where  an  Act  of  Parhament  authorized  the  construction 
of  a  pier  at  the  end  of  a  street,  at  a  place  where  the  public 
were  in  the  habit  of  passing  from  the  street  to  the  beach, 
and  the  pier  blocked  up  the  w^ay,  the  public  right  of  way 
was  extinguished  though  the  Act  was  silent  on  the  subject. 

2.  An  easement  may  also  be  extinguished  by  operation 
of  law :  for  instance,  if  the  privilege  has  been  granted  for 
a  particular  purpose  and  the  purpose  is  accomplished. 
An  instance  of  extinction  of  an  easement  by  this  means 
is  to  be  found  in  the  case  of  The  National  Guaranteed 
Manure  Comjmnj/  v.  Donald  (g),  the  facts  of  which  case 
were  that  a  company  had  been  incorporated  by  Act  of 


Extinction  by 
operation  of 
law. 

Completion 
of  the  pur- 
pose of  a 
grant. 


{d)  Selby  v.  Nettlefold,  L. 
E.,  9Ch.  Ap.  Ill;  43  L.  J., 
Ch.  359.  Hawkins  v.  Carbines, 
27  L.  J.,  Exch.  44.  Home  v. 
Taylor,  Noy's  Eep.  128. 

(e)  White  v.  Reeves,  2  Moo. 
23.  Turner  V.  Crush,  L.  R.,  3 
Exoh.D.  303;  47L.  J.,  Exch. 


639  :  in  House  of  Lords,  L.  !R., 
4App.Cas.221;  48L.  J.,Excli. 
481. 

(/)  L.  E.,  10  Ch.  D.  518; 
47  L.  J.,  Ch.  792. 

{g)  4  H.  &  N.  8  ;  28  L.  J., 
Exch.  185. 
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Parliament  for  the  purpose  of  forming  a  canal,  and  the  Chap.  V. 
canal  when  made  was,  according  to  the  terms  of  the  Act,  '  '  ' 
supplied  with  water  taken  by  means  of  a  cut  from  a 
certain  dam  or  mill-race,  and  some  water-wheels  and 
sluices  were  erected  in  order  to  render  the  supply  of 
water  effectual  for  the  purpose  of  the  canal ;  subsequently 
a  grant  of  the  watercourse  was  made  to  the  company  by 
the  Corporation  of  Carlisle  who  were  owners  of  the  land 
through  which  the  cut  was  made.  Some  time  afterwards 
an  Act  of  Parliament  was  passed  by  which  the  company 
was  re-constituted  as  a  railway  company  for  the  pui'pose 
of  constructing  a  railway,  and  thereupon  they  demised  to 
the  plaintiffs  in  the  action  the  property  they  held  at 
Carlisle,  including  their  wheel-house,  together  with  the 
water  right  in  dispute  in  the  action,  and  it  was  deter- 
mined by  the  Court  that  the  railway  company  had  no 
risrht  to  make  the  demise,  for  that  it  had  arisen  out  of 
the  canal  company  which  had  a  right  to  the  watercourse 
for  the  purpose  of  their  canal ;  but  that  as  that  company 
had  ceased  to  exist,  and  the  railway  company  had  no 
canal  for  which  to  take  the  water,  the  right  to  take  it  also 
ceased ;  and  Pollock,  C.B.,  added,  that  where  an  ease- 
ment is  granted  for  a  particular  purpose,  or  arises  out  of 
the  enjoyment  of  a  right  for  a  particular  purpose  which 
no  longer  exists,  so  that  the  easement  cannot  be  applied 
to  the  object  for  which  it  was  originally  granted,  there  is 
an  end  of  the  easement  whatever  its  nature  might  be. 

There  may  be  cases,  however,  in  which  the  termination  Suspension 
of  the  purpose  for  which  a  right  was  granted  only  operates  oJiaw'^^^^^^ 
as  a  suspension  of  an  easement,  and  not  as  an  entire  and 
permanent  extinction.  That  is,  that  if  circumstances  should 
at  any  future  time  again  arise  similar  to  those  under  which 
the  easement  was  granted,  the  right  would  revive.  A  case 
in  which  this  principle  was  involved  arose  under  an  Act 
of  Parliament  for  making  a  railway,  and  a  deed  to  carry 
out  an  arbitrator's  award.     The  railway  severed  the  land 
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Chap.  V. 
Sect.  1. 


of  a  certain  owner,  and  the  deed  of  conveyance  of  the  land 
taken  to  make  the  line  reserved  to  the  grantor  rights  of 
way  over  level  crossings  to  he  made  by  the  company  to 
connect  the  severed  portions  of  the  estate  which  were  "  to 
be  made  and  for  ever  maintained "  for  the  use  of  the 
grantor  and  his  successors.  After  a  time,  the  severed 
portions  were  sold  to  different  persons,  and  the  need  for 
the  connection  by  the  level  crossings  ceased.  The  railway 
company  contended  that  the  easement  had  become  extin- 
guished, whether  claimed  under  the  deed  or  under  the 
general  provision  of  the  Eailways  Clauses  Consolidation 
Act  (S  &  9  Vict.  c.  20),  s.  68 ;  while  the  purchaser  of  one 
of  the  portions  contended  that,  as  there  was  a  possibility 
that  the  severed  portions  might  at  some  future  time  become 
reunited  in  the  same  owner,  the  right  remained,  and  he 
was  entitled  to  use  the  crossings,  and  so  keep  the  right 
alive  by  disproving  abandonment.  Wright,  J.,  held  that 
though  the  right  was  gone  for  the  present,  at  all  events, 
it  was  not  necessarily  permanently  extinguished,  and  that 
it  probably  would  revive  in  case  of  the  revival  of  the  neces- 
sity for  the  communication  {//).  The  Court  of  Appeal, 
however,  decided  that  the  division  of  the  property  among 
various  owners  by  sale  operated  as  a  final  abandonment  of 
the  right,  and  that  it  was  completely  destroyed  (/). 


Extinction  of 
easements  of 
necessity  on 
termination 
of  the  ne- 
cessity. 


It  is  on  this  principle  that  easements  of  necessity  are 
extinguished  when  the  necessity  ceases.  It  has  been 
thought  sometimes  that  the  termination  of  the  necessity 
would  not  effect  the  extinction  of  the  easement  (/.•) ,  but 
that  opinion  has  not  been  supported.  The  question  was 
raised  and  determined  in  the  case  of  Holmes  v.  Gor'uuj  (/), 
in  which  it  was  held  that  though  a  way  of  necessity  may 


(/i)  Midland  Railway  Com- 
pany v.  Grihhle,  L.  E.,  (1895) 
2  oil.  389;   64  L.  J.,  Ch.  541. 

{i)  L.  E.,  Weekly  Notes 
(1895)131;  not  reported  else- 


where at  time  of  publication. 

(/c)  Buckhy  V.  Coles,  5  Taunt. 
311. 

(0  2  Bing.  76;  2  L.  J.,  C. 
P.  134. 
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be  acquired  at  the  time  of  tlie  purchase  of  particular  land,      Chap.  V. 


Sect.  1. 


yet  if  the  purchaser  subsequently  becomes  possessed  of 
other  ground  over  which  he  can  pass,  the  necessity,  and 
therefore  the  reason  for  the  existence  of  the  right  of  way, 
is  at  an  end,  and  the  right  itself  also  ceases  ;  in  support  of 
this  decision  a  passage  from  a  note  of  Mr.  Serjt.  "Williams 
to  the  case  of  Pomfrd  v.  Ricroft  was  cited  by  Best,  C.  J., 
where  it  is  said  that  a  way  of  necessity,  when  the  nature 
of  it  is  considered,  will  be  found  to  be  nothing  else  than  a 
way  by  grant ;  but,  added  the  judge,  a  grant  of  no  more 
than  the  circumstances  which  raise  the  implication  of 
necessity  require  should  pass. 

Easements  granted  for  a  term  will  in  like  manner  come  Grants  for 
to  an  end  with  the  term,  whether  it  expires  by  effluxion  of  with  the  term, 
time  or  by  any  other  means,  as  surrender,  forfeiture,  or 
merger.  An  instance  of  this  occui^s  in  Beddington  v. 
AtJee  [m).  A  landowner  leased  a  plot  of  land  with  a  house 
on  it  to  H.  for  twenty- one  years,  and  subsequently  sold 
an  adjoining  plot  over  which  H.  had  a  right  to  light  to  A. 
Afterwards  he  sold  the  freehold  of  H.'s  plot  to  B.  B. 
enforced  a  condition  of  re-entry  in  H.'s  lease,  and  so  put 
an  end  to  the  term  ;  and  it  was  held  that  the  right  to  light 
did  not  survive  to  B.  even  for  the  twenty- one  years,  but 
came  to  an  end  mth  the  term. 

Alteration  in  the  condition  or  character  of  a  dominant  Extinction  on 
tenement  will  frequently  cause  the  extinction  of  an  ease-  ^  d^^i^^t 
ment  by  operation  of  law,  and  questions  of  much  difficulty  tenement. 
have  arisen  as  to  the  result  of  alterations  of  dominant 
tenements.     It  is  obvious  that  in  many  cases  alterations 
may  be  of  a  trifling  nature,  and  of  a  character  which  will 
not  inflict  sensible  injury  on  the  servient  tenement  by  in- 
creasing the  burden  of  the  easement  or  otherwise ;  while, 

{m)  L.  E.,  35  Ch.  D.  317;      Ch.  D.   375;    55   L.  J.,   Ch. 
56    L.    J.,     Ch.    655.       Lord      817. 
Dynevor  v.  Tennant,  L.  E.,  32 

G.  M  M 
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Chap.  V.      on  the  other  hand,  the  burden  may  he  seriously  enlarged, 

! ! and   the   user   of  the   right   totally   changed   from   that 

originally  contemplated  by  the  grantor  of  the  privilege. 
The  law  marks  this  difference,  and  it  will  be  found  that 
the  change  in  the  character  of  the  user  and  in  the  extent 
of  the  bui'den  may  generally  be  adopted  as  a  criterion 
whether  an  easement  has  been  extinguished  or  not. 


Alteration  j^  jj^g^„  |^g  taken  to  be  a  general  rule  that  any  alteration 

must  be  '^  _  "  "^ 

material.  of  a  dominant  tenement,  of  such  a  nature  that  the  tene- 

ment or  the  mode  of  user  of  an  easement  is  substantially 
changed  in  character,  or  that  the  burden  on  the  servient 
tenement  is  materially  increased,  will  cause  the  extinction 
or  suspension  of  an  easement,  unless  the  easement  was 
intended  for  the  benefit  of  the  dominant  tenement  to 
whatever  purpose  it  should  be  applied,  or  in  whatever 
manner  the  easement  should  be  used  {ii).  In  A/len  v. 
Gomme{o),  the  question  was  as  to  the  construction  of  a 
deed,  and  the  extent  of  a  right  of  way  thereby  granted. 
The  easement  granted  was  "  a  right  of  way  and  passage 
over  the  said  close  to  the  stable  and  loft  over  the  same, 
and  the  space  or  opening  under  the  said  loft  now  used  as 
a  woodhouse."  This  loft  and  woodhouse  had  been  removed, 
and  a  cottage  had  been  built  on  their  site,  and  the  question 
was,  whether  the  right  of  way  was  lost,  or  whether  the 
right  remained  for  whatever  purpose  the  ground  was  used. 
It  was  held  that  the  words  "  now  used  as  a  woodhouse  " 
were  employed  merely  to  ascertain  the  locality  of  the 
dominant  tenement,  and  did  not  mean  that  the  way  could 
only  be  used  while  the  place  was  used  as  a  woodhouse ;  but 
it  was  also  held  that  the  way  could  only  be  used  to  the 
spot  while  the  place  remained  in  the  same  predicament 
as  it  was  in  at  the  time  of  making  the  deed,  and  that  the 

(n)    United  Land  Company  son,  L.  E.,  5  Ch.  D.  133  ;  46 

V.    Great     Easterii     Railway,  L,  J.,  Ch.  459. 
L.E.,  lOCh.  Ap.  586;44L.  J.,  (o)  11  A.  &'E.  7o8  j  9  L.  J., 

Ch.  C85,     Neiccomen  v.  Coul-  N.  S.,  Q.  B.  258. 
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dominant  owner  might  have  the  benefit  of  the  way  to  Chap.  V. 
make  a  deposit  of  any  articles,  or  use  the  spot  in  any  way  ' 
he  pleased,  provided  it  continued  in  the  state  of  open 
ground.  But  the  Court  also  thought  the  dominant  owner 
could  only  use  the  way  for  purposes  which  were  compatible 
with  the  ground  being  open,  and  that  if  any  buildings 
were  erected  upon  it,  it  was  no  longer  to  be  considered  as 
open  for  the  purposes  of  the  grant.  It  was  also  remarked 
that  the  use  of  the  dominant  tenement  would  be  very 
different  while  it  remained  a  woodhouse,  from  the  time 
when  a  cottage  was  erected  ;  that  when  a  cottage  was  built 
a  much  greater  number  of  persons — some  possibly  with 
horses  and  carts — would  come,  and  so  considerably  increase 
the  user  of  the  way,  and  perhaps  by  that  means  obstruct 
or  inconvenience  the  servient  owner  and  prevent  him 
having  the  same  enjoyment  of  the  ground  as  he  had  before. 
This  decision  was  not  altogether  approved  by  Parke,  B., 
for,  in  the  later  case  of  Henning  v.  Burnet,  he  expressed  an 
opinion  that  it  was  too  strict,  as  it  was  said  the  way  could 
only  be  used  to  the  place  while  it  continued  in  the  same 
predicament  as  it  was  in  at  the  time  the  grant  was  made. 
No  doubt,  he  said,  if  a  right  of  way  be  granted  for  the 
purpose  of  being  used  as  a  way  to  a  cottage,  and  the 
cottage  is  changed  into  a  tan-yard,  the  right  of  way  ceases; 
but  if  there  is  a  general  grant  of  all  ways  to  a  cottage,  the 
right  is  not  lost  by  reason  of  the  cottage  being  altered. 
He  thought,  however,  that  the  decision  in  Allen  v.  Goinme 
might  be  supported  by  the  context,  because  it  was  a  reser- 
vation of  a  right  of  way  to  a  particular  space  only,  which 
was  then  used  as  a  woodhouse,  and  was  not  like  the  case 
of  a  general  grant  of  a  way  to  Greenacre,  which  would 
mean  for  whatever  purpose  the  field  was  used,  unless 
limited  by  the  context  (^;).    So  also  Willes,  J.,  in  speaking 

(^j)  Hcnning  v.   Burnet,   8  42.     Boicer  v.   Hill,   2  Bing. 

Exch.  187  ;  22  L.  J.,  Exch.  79.  N.  C.  339  ;  5  L.  J.,  N.  S.,  C. 

South   Metropolitan    Cemetery  P.  77. 
Company  v.  Eden,   16  C.  B. 

M  1V[  2 
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Chap.  Y.      of  a  right  of  way  to  a  field  which  had  been  acquired  by 


Sect.  1 


prescription,  said :  "I  quite  agree  also  with  the  argument 
that  the  right  of  way  can  only  be  used  for  the  field  in  it3 
ordinary  use  as  a  field.  The  right  could  not  be  used  for  a 
manufactory  built  upon  the  field.  The  use  must  be  the 
reasonable  use  for  the  purposes  of  the  land  in  the  condition 
in  which  it  was  while  the  user  took  place  "  (^z).  The  case 
of  Clarke  v.  The  Somersetshire  Drainage  Commissioners  (r) 
is  a  remarkable  illustration  of  this  principle.  The  ease- 
ment was  a  right  to  pollute  a  stream  by  pouring  in  the 
refuse  of  a  f ellmongery  and  the  washings  of  dyes  used  in  a 
coloured  rug  manufactory.  The  fellmongery  was  aban- 
doned, and  the  manufacture  of  leather  boards  substituted. 
The  pollution  was  less  than  that  caused  by  the  old  business, 
yet  it  was  held  that  the  user  was  so  different  that  the 
prescriptive  right  did  not  extend  to  the  new  trade,  and  the 
easement  was  lost.  The  case  of  Rex  v.  Tippett  (s)  may  be 
noticed  here,  as  it  bears  upon  the  point  under  considera- 
tion, although  it  relates  to  a  pubhc  and  not  to  a  private 
right  of  way.  An  Act  of  Parhament  had  been  passed  to 
enable  persons  to  alter  the  course  of  a  tidal  river,  which 
was,  before  the  alteration,  navigable  only  when  the  tide 
was  high.  By  the  side  of  the  river  there  was  a  public 
towing-path  which  was  used,  in  fact,  only  at  high  tide ; 
but  after  the  alteration  of  the  river,  when  it  became 
navigable  at  all  times,  the  towing-path  began  to  be  used 
at  all  times,  and  the  question  was,  whether  the  right  of 
way  was  not  altogether  lost,  as  the  burden  on  the  servient 
tenement  had  been  so  greatly  increased  :  it  was  held,  that 
the  right  was  not  lost,  and  that  the  path  might  be  used  at 
all  times,  for  the  user  previously  to  the  alteration  was  not 
limited  by  the  ordinance  of  man  but  by  natural  causes,  and 
the  right  to  use  the  path  existed  continuously,  though  the 

{q)  Williatns r.  Ja7nes,Jj.Jl.,  vators  v.  Dixon^  L.  E,.,  1  Ch. 

2   G.   P.    p.   582  ;    36    L.    J.,  D.  362;  45  L.  J.,  Ch.  353. 
C.  P.  p.  259.    The  Wimbledon  (r)  57  L.  J.,  M.  0.  96. 

and  Putney  Commons  Conscr-  (s)  3  B.  &  Aid.  193. 
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way  was,  in  fact,  only  used  at  certain  times  because  natu-     Chap.  V. 
rally  impracticable  at  others.  !_ 1 


If  an  alteration  in  a  dominant  tenement,  or  in  the  mode  Trifling 
of  using  an  easement,  is  not  of  such  a  nature  that  the 
character  of  the  tenement  is  substantially  changed,  or  that 
the  burden  on  the  servient  tenement  is  materially  increased, 
and  if  the  mode  of  user  is  practically  similar  to  what  it 
was  before  the  alteration,  an  easement  is  not  destroyed  in 
consequence  of  it.     Thus,  where  the  owner  of  a  house  had 
a  right  that  the  water  should  drip  from  the  eaves  of  his 
house  into  his  neighbour's  yard,  the  right  was  held  not 
to  be  lost  because  he  raised  the  height  of  his  house  so  that 
the  drops  had  a  greater  distance  to  fall,  for  the  effect  of 
that  alteration  was  not  prejudicial  to  the  servient  tene- 
ment (0 .     And  where  an  owner  of  some  cattle-sheds  had 
a  right  to  have  water  flowing  through  a  pipe  to  the  sheds, 
it  was  held  that  he  had  not  lost  the  right  by  pulling  down 
the  sheds  and  building  cottages  :  this,  however,  was  on  the 
ground  that  the  right  was  to  have  the  water  flowing  to 
the  premises  regardless  of  the  purpose  to  which  it  was 
applied  when  it  got  there ;  but  the  decision  would  in  all 
probability  have  been  different  if  the  burden  on  the  ser- 
vient tenement  had  been  shown  to  be  seriously  increased 
by  the  alteration  {u).     So  also  a  prescriptive  right  to  the 
uninterrupted  flow  of  a  stream  to  a  fulling-mill  was  held 
not  to  be  lost  by  the  mill  being  changed  to  a  grist-mill  (.r) . 
Likewise  the  owner  of  paper-mills,  who  had  a  prescriptive 
right  to  pollute  a  stream  by  pouring  refuse  matter  into  the 
water,  was  held  not  to  be  restricted  in  the  use  of  his  right 
to  the  making  of  paper  from  the  materials  he  had  been 
accustomed  to  use,  provided  he  did  not,  by  changing  the 

{()    Thomas   v.    Thomas,    2  {u)    Watts  v.  Kelson,  L.  E., 

C,  M.  &  E.  34.     Harvey  v.  6  Ch.  Ap.   166;  40  L.  J.,  Ch. 

Walters,  L.  E.,  8  C.  P.  162  ;  126. 

42  L.  J.,  0.  P.   105.     Bai-nes  {x)  LuttrelV s  case,  4  Coke's 

V.  Loach,   L.   E.,  4  Q.  B.  D.  Eep.   86.     Saunders  v.   New- 

494  ;  48  L.  J.,  Q.  B.  756.  man,  1  B.  &  Aid.  258. 
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Chap.  V.     materials,  increase  the  injury  ordinarily  inflicted  on  other 
^^^'  ^'       riparian  proprietors  (/y).     And,  again,  a  right  to  tlie  un- 


interrupted flow  of  a  stream  was  held  not  to  be  lost  from 
the  circumstance  that  the  course  of  the  stream  had  been 
altered  to  a  trifling  extent  (s). 

In  the  case  of  Harvey  v.  Walters  (a)  the  law  was  summed 
up  by  Grove,  J.,  in  the  following  terms  :  "  It  appears  to 
us  that  to  hold  that  any,  even  the  slightest,  variation  in 
the  enjoyment  of  an  easement  would  destroy  the  easement 
would  virtually  do  away  with  all  easements,  as  by  the 
effect  of  natural  causes  some  change  must  take  place. 
Thus  water  j)ercolating  or  flowing  would  produce  some 
wear  and  tear  and  alter  the  height  or  width  of  the  conduit ; 
so  would  weather,  alternations  of  heat  and  cold,  &c.  In 
the  case  of  ancient  lights,  changes  in  the  transparency  of 
glass,  wear  and  tear  of  frames,  growth  of  shrubs,  &c., 
would  produce  effects  which  would  vary  the  character  of 
the  enjoyment.  In  the  user  of  a  footpath  the  footsteps 
would  never  be  on  the  same  line  or  confined  accurately  to 
the  same  width  of  road.  We  are  of  opinion  that  the  ques- 
tion here,  as  in  Rail  v.  Swift  {/j)  and  other  cases,  is  whether 
there  has  been  a  substantial  variance  in  the  mode  of  or 
extent  of  user  or  enjoyment  of  the  easement  so  as  to  throw 
a  greater  burden  on  the  servient  tenement.  In  the  lan- 
guage of  Sir  Richard  Kindersley,  which  was  adopted  by 
the  Master  of  the  EoUs  in  the  late  case  of  Heath  v.  Buck- 
neJl  (c),  there  must  be  an  additional  or  different  servitude, 
and  the  change  must  be  material  either  in  the  nature  or 
in  the  quantum  of  the  servitude  imposed." 

Extinction  on      Easements  are  also  extinguished  by  operation  of  law  if 
seisin."  the  seisin  of  the  dominant  and  servient  tenements  becomes 

(y)  BaxenclahY.M' Murray,  («)  L.  E.,   8  G.  P.  p.  166; 

L.  R.,  2  Ch.  Ap.  790.  42  L.  J.,  C.  P.  p.  107. 

(s)  Hall  V.  Swiff,  4  Bing.  {b)  4  Bing.  N.  C.  381. 

N.  0.   381;    7  L.  J.,  N.  S.,  (c)  L.  E.,  8  Eq.  1 ;  38  L.  J., 

C.  P.  209.  Ch.  372. 
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united  in  one  and  the  same  person.     This  has  been  an      ^^^P-J^- 

established  principle  of  the  English  law  from  very  early  L_L- 

times,  and  was  distinctly  recognised  in  the  case  of  Surf/ 
V.  Figot  {(I),  abeady  noticed,  in  which  the  difference 
between  easements  and  natural  rights  in  this  respect  was 
pointed  out.  The  true  reason  why  union  of  seisin  has 
the  effect  of  extinguishing  easements  is  very  apparent 
on  consideration  of  the  natiu^e  of  those  rights  and  their 
origin.  Easements  are,  by  their  nature,  rights  possessed 
by  the  owner  of  one  piece  of  land  in  another  piece  of  land 
belonging  to  a  different  person  ;  if,  therefore,  the  seisin 
of  the  two  pieces  is  united  in  one  owner,  the  right  must 
necessarily  cease  to  be  an  easement,  for  it  becomes  one 
of  the  rights  of  property  to  which  all  owners  of  land  are 
entitled.  The  right  is  not  merely  suspended  on  union  of 
seisin  so  as  to  revive  again  on  severance  of  the  properties, 
for  easements  have  their  origin  in  grant,  and  on  severance 
of  the  original  dominant  and  servient  tenements  the 
original  easements  cannot  revive  without  a  fresh  grant, 
and  then,  indeed,  the  rights  granted  are  not  the  original, 
but  new,  easements.  Whitlock,  C.J.,  is  reported  to  have 
said,  in  Suri/  v.  Pigot,  that  the  reason  for  extinction  of 
rights  of  way  by  unity  of  seisin  is  that  they  are  part  of 
the  profits  of  the  land,  and  he  couples  them  with  rights 
of  common  and  fishery ;  but  there  is  probably  some  mistake 
in  the  report :  the  true  reason  appears  in  the  case  of 
Bright  v.  Walker  {c),  where  the  Court  said  that  an  ease- 
ment could  not  be  acquired  by  prescription  if  unity  of 
possession  existed  during  any  part  of  the  prescriptive 
period,  "for  then  the  claimant  would  not  have  enjoyed,  as 
of  right,  the  easement,  but  the  soil  itself  "  :  that  is,  the 
enjoyment  of  the  right  of  walking  on  the  land  would  not 
be  the  exercise  of  an   easement   but   the  enjoyment   of 

(f/)  Popham's    Eep.    166.       7n7//«?«s,  Noy's  Eep.  119. 
Buckbi/    V.    Coles,     5    Taunt.  (e)  1  C,  M.  &  E.  p.  219. 

pp.    315,     316.      Heigate    v. 
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Chap.  Y.     one  of  tlie  ordinary  riglits  whicli  belong  to  every  owner 
of  land  as  incident  to  his  property  in  the  soil. 


Necessity  for        The  expression  "  unity  of  ownership  "  has  been  com- 
seisin.  monly  employed  to  denote  that  species  of  union  which  will 

prevent  an  easement  being  acquired  by  prescription,  or 
will  extinguish  an  easement  after  it  has  been  gained ;  but 
the  expression  is  not  accui-ate,  for  "  ownership  "  may  mean 
ownership  in  fee,  or  for  life,  or  for  a  term  of  years,  or  any 
other  period,  and  the  effect  of  the  unity  is  not  the  same  in 
all  those  cases.  The  expression  "  unity  of  possession,"  is 
also  used  sometimes  to  denote  the  same  thing,  and  this 
phrase  is  equally  inaccurate.  To  extinguish  an  easement 
by  this  means  it  is  necessary  that  there  should  be  unity  of 
seisin^  for  unity  of  ownership  of  the  dominant  and  servient 
tenements  for  different  estates  merely  causes  suspension 
and  not  extinction  of  an  easement.  Thus,  where  the  one 
tenement  was  held  in  fee,  and  the  other  for  a  term  of 
five  hundred  years,  it  was  held  that  this  union  did  not 
extinguish  but  merely  suspended  the  easement  during  the 
unity  of  possession,  and  that  the  right  revived  on  sever- 
ance of  the  tenements  {h). 

Seisin  must  be  Union  of  seisin  even  will  not  in  every  case  cause  extinc- 
fee  simple.  '^io^  of  easements.  It  was  said  by  the  Court  of  Exchequer 
Chamber,  in  the  case  of  James  v.  Plant  (c),  "  We  all  agree 
that  where  there  is  a  unity  of  seisin  of  the  land  and  of  the 
way  over  the  land  in  one  and  the  same  person,  the  right 
of  way  is  either  extinguished  or  suspended  according  to 
the  duration  of  the  respective  estates  in  the  land  and  the 
way  "  ;  and  from  that  case  it  appears  that  unity  of  seisin 
will  not  extinguish,  but  will  merely  suspend,  an  easement, 
if  the  estates  in  the  respective  tenements  are  not  estates  in 
fee  simple.     The  facts  of  that  case  were  that  the  dominant 

(b)  Thomas  Y.  Thomas,  2  C,       2  Job.  &  H.  555. 
M.  &  E.  34.     Simper  v.  Foley,  (c)  4  A.  &  E.  p.  761. 
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tenement  was  vested  in  two  sisters  as  coparceners  in  fee,      Chap.  V. 

claiming   by  descent   from    their    father,   and    that   the  ' 

servient  estate  came  to  them  from  their  mother  under 
her  marriage  settlement  as  tenants  in  common  in  tail 
general,  and  the  Court  said  that  there  could  he  no  doubt 
but  that  any  right  of  way  which  before  the  unity  of  seisin 
belonged  to  the  dominant  tenement  over  the  servient 
tenement,  became  suspended  in  law  from  the  moment 
when  such  unity  of  seisin  commenced ;  and  that  such 
suspension  of  the  right  would  continue  until  the  unity 
of  seisin  should  cease  by  the  determination  of  the  estate 
tail ;  but  the  Court  did  not  say  that  such  a  unity  of  seisin 
would  cause  the  permanent  extinction  of  the  easement. 
On  the  same  principle,  it  is  presumed  that  an  easement 
would  not  be  destroyed  if  one  tenement  were  held  in  fee 
and  the  other  merely  for  life. 

Unity  of  seisin  for  estates  in  fee  vdll  in  every  case  Unity  of  pos 
cause  easements  to  be    extinguished,  and  it  matters  not  enToyment 
that  there  has  been  no  unity  of  possession  and  enjoyment,  not  necessary, 
as,  for  instance,  that  one  tenement  has  been  in  possession 
of  a  tenant  during  the  whole  period  of  unity,  for,  not- 
withstanding that,  extinction  will  be  effected  (f/),. 

3.  A  third  mode  by  which  easements  may  be  extin-  Extinction  by 
guished  is  the  act  of  the  o^^^ler,  as  a  release— that  is,  by  a  ^^^^^^  °*  *^® 
re-grant  of  the  right   by  the  dominant  to   the  servient  Release  and 
owner.     A  release  may  be  either  actual  or  implied,  but  abandonment, 
if  actual,  it  can  only  be  effected  by  deed.     It  is  not  a 
common  thing  to  hear  of  an  implied  release  of  an  ease- 
ment, but  the  expression  "  abandonment  "  of  an  easement 
is  frequently  met  with,  whereas  these  expressions  appear 
to   be   synonymous,   for,   in   truth,   abandonment   of   an 
easement  extinguishes  the  right  only  when  a  release  can 
be  implied  from  stoppage  of  user  and  the  surrounding 

(f/)  Buchhyy.  Coles,  5  Taunt,  pp.  315,  316. 


538  EXTINCTION,  SUSPENSION,  AND  EEVIVAL  OF  EASEMENTS. 

Chap.V.  circumstances.  Thus,  Mr.  Justice  Willes  said:  "I  do 
Sect.  1.  jjqI-  i]^[^\  that  this  Court  means  to  lay  it  down  that  there 
can  be  an  abandonment  of  a  prescriptive  easement  like 
this  without  a  deed  or  evidence  from  which  the  jury  can 
presume  a  release  of  it "  (c)  ;  and  again,  in  the  case  of 
Effjina  V.  C/iork>/{/),  the  Court  said:  "The  learned 
judge  appears  to  have  proceeded  on  the  ground  that  as 
twenty  years'  user,  in  the  absence  of  an  express  grant, 
would  have  been  necessary  for  the  acquisition  of  the  right, 
so  twenty  years'  cesser  of  the  use,  in  the  absence  of  any 
express  release,  was  necessary  for  its  loss.  But  we  appre- 
hend that  as  an  express  release  of  the  easement  would 
destroy  it  at  any  moment,  so  the  cesser  of  use,  coupled 
with  any  act  clearly  indicative  of  an  intention  to  abandon 
the  right,  would  have  the  same  effect  without  any  reference 
to  time."  From  this  it  is  apparent  that  the  only  way  in 
which  an  easement  can  be  extinguished  by  the  act  of  the 
parties  interested  is  by  release,  actual  or  presumed ;  that 
abandonment  will  not  have  that  effect  unless  a  release  can 
be  implied  from  non-user  and  the  surrounding  circum- 
stances;  and  that  when  an  easement  is  spoken  of  as 
having  been  lost  by  abandonment,  it  is  intended  that  the 
circumstances  are  such  that  a  release  is  to  be  presumed. 

Evidence  of  Non-uscr  is  generally  the  principal  evidence  of  aban- 

release;—  donment  of  an  easement,  but  non-user  is  not  by  itself 
conclusive  evidence  that  the  right  is  abandoned,  for  it 
may  be  explained  by,  and  must  be  considered  with,  the 
surrounding  circumstances  ;  it  must,  moreover,  always  be 
a  question  as  to  the  intention  with  which  the  user  was 
given  up.  Thus,  the  fact  that  a  building  with  ancient 
lights  is  pulled  down  does  not  destroy  the  right  to  light 
if  it  be  the  evident  intention  of  the  owner  to  build  new 

{e)  Lovell  V.  Smith,  3  C.  B.,      v.  Hill,  2  Bing.  N.  C.  339 ;  5 
N.  S.  p.  127.     See  also  Bower      L.  J.,  N.  S.,  C.  P.  77. 

(/)  12  Q.  B.  p.  518. 
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premises  preserving  the  ancient  lights  {g) .     Non-user  may      Chap.  V. 

be  explained  by  showing  that  the  owner  of  an  easement 

had  for  the  time  no  occasion  to  use  it,  he  having  other 

and  more  convenient  means  of  enjoying  his  land  than  by 

its  use  {h).     On  this  ground  it  was  held  that  a  right  of 

way  along  a  stream  was  not  lost  by  the  owner  of  the 

right  allowing  a  part  of  the  stream  to  become  filled  with 

mud,  even   though   it  remained   impassable   for   sixteen 

years,  for  the  mud  might  be  removed  if  the  way  had  been 

required  (/).      So  also   it  was  held  that  non-user  till  the 

year  1810  of  a  right  of  access  to  mines  reserved  in  a  grant 

of  land  dated  1704,  was  not  by  itself   sufficient  ground 

presuming  that  the   right  had   been  released.     'Adverse 

possession,  coupled  with  such  non-user,  might  have  raised 

a  presumption  of  release  (/r). 

If  non-user  be   accompanied   by  circumstances  which  Release,  when 
clearly  show  an  intention  of  not  resuming  the  user  of  an  P^'esumed  on 

•^  ,  Y  cessation  oi 

easement,  a  presumption  of  a  release  vail  generally  be  user. 
implied,  and  the  easement  will  be  lost ;  but  as  the  inten- 
tion of  not  resuming  the  user  has  to  be  shown  from  the 
surrounding  circumstances,  and  from  the  acts  of  the  party 
presumed  to  have  released  his  right,  it  is  frequently  a 
question  of  some  nicety  whether  the  circumstances  are 
such  that  the  presumption  can  be  made.  It  seems,  how- 
ever, not  to  be  so  much  the  actual  intention  of  the  owner 
of  the  easement  that  has  to  be  taken  into  consideration  as 
the  effect  which  his  acts  and  the  accompanying  circum- 
stances produce  upon  the  mind  of  other  and  reasonable 

{(/)    Ecclesiastical    Commis-  ling  v.  Clue,   4  F.   &  F.   329. 

sioners  v.  Kino,  L.  E.  14  Ch.  Cook  v.  Mayor  of  Bath,  L.  E., 

D.  213  ;  49  L.  J.,  Ch.  529.  6  Eq.  177. 

(A)  Ward  V.  Ward,  7  Exch.  ii)  Bower  v.  Hill,   1   Bing. 

838  ;     21    L.   J.,    Exch.    334.  N.  C.  549.   Haley.  Oldroyd,  14 

Crossley  ^'  Sons  {Limited)  v.  M.&W.  789;  15  L.  J.,  Exch.  4. 

Lightowltr,  L.  E.,  3  Eq.  279;  {k)  Seaman  v.   Vaivdrey,  16 

2    Ch.    Ap.    478.      Mason  v.  Yes.  390. 
Hill,  5  B.  &  Ad.  p.  16.     Bar- 
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Chap.  V.     people,  for  in  many  cases  an  owner  of  an  easement  at  the 


Sect.  1. 


time  he  ceases  to  use  it  has  no  particular  intention  on 
the  subject  of  abandoning  his  right;  it  maybe  that  the 
easement  is  not  at  the  time  required,  and  he  does  not  for 
a  moment  consider  whether   he  will  at  any  future  time 
desire   to   resume   its  use   or   not,  but   ceases   to   use   it 
simply  because  he  does  not  want  it  at  the  moment ;  his 
acts   may   nevertheless   induce   other    persons,   including 
the  servient  owner,  to  suppose  that  he  means  to  abandon 
his  easement  entirely,  and  never  to  resume  its  use,  and 
they  may  act  on  that   supposition  to  their   prejudice  if 
he   is   allowed   subsequently  to   say  he   never  meant  to 
abandon  his  right  and  to  claim  it  again.     His  non-user 
under  the  surrounding  circumstances  may,  in  such  case, 
operate  as  a  kind  of   estoppel  against  him,  and  prevent 
him  saying   that   he   has   not   abandoned  his   easement. 
In   the  case  of  Moore  v.  Eauson  {/),  the  facts  w^ere,  that 
the  plaintiff's  predecessors  had  been  owners  of  a  building 
formerly  used  as  a  w^eaver's  shop,  in  which  were  ancient 
lights,  and  that  about  seventeen  years  before  the  action 
this  building  was  pulled  down  and  in  its  stead  a  stable 
was  erected,  having  a  blank  wall  on  the  spot  where  the 
ancient  lights  had  been.      About  three  years  before  the 
action,  and  while  the  plaintiff's  stable  remained  as  it  had 
been  built,  the  defendant  erected  a  building  next  to  the 
blank  wall,  and  the  plaintiff  thereupon  opened  a  window 
in  the  blank  w^all  in   the   same   place  w^here  there   had 
formerly  been  a  window  in  the  old  shop,  and  the  action 
was  brought  for  obstruction  of  that  window.    It  was  con- 
tended that  the  non-user  was   not   sufficient  to  warrant 
the  presumption  of   a  release  of  the  right  to   have  the 

(Z)  3  B.  &  C.  332  ;  3  L.  J.,  Erskine,  L.C.,  12  Ves.  p.  265. 

K.  B.  32.      DrcicittY.  Sheard,  In  this  case  the  Lord  Ohan- 

7  C.  &  P.  465.     Laivrcnce  v.  cellor  commented  on  the  effect 

Obee,  3  Camp.  514.      Cook  v.  of    long   continued   non-user 

Mayor  of  Bath,  L.  E.,  6  Eq.  as  evidence  against  a  pubHc 

177.     Hillary  v.   Waller^  per  right  of  way. 
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light  uninterrupted ;  but  it  was  held  that  the  easement  Chap.  Y. 
was  lost,  and  Abbott,  C.J.,  said  that  it  seemed  to  him  ^^^^-  ^- 
that  if  a  person  entitled  to  ancient  lights  pulls  down  his 
house  and  erects  a  blank  wall  in  the  place  of  a  wall  in 
which  there  had  been  windows,  and  suffers  that  blank 
wall  to  remain  for  a  considerable  period  of  time,  it  lies 
upon  him  at  least  to  show  that  at  the  time  when  he  so 
erected  the  blank  wall,  and  thus  apparently  abandoned 
the  windows  which  gave  light  and  air  to  his  house,  that 
was  not  a  perpetual  but  a  temporary  abandonment  of  the 
enjoyment,  and  that  he  intended  to  resume  the  enjoy- 
ment of  those  advantages  within  a  reasonable  period  of 
time.  He  thought  the  burden  of  showing  that  laid  on 
the  party  who  had  discontinued  the  use  of  the  light ; 
and,  he  added,  that  by  building  the  blank  wall,  the 
plaintiff  might  have  induced  another  person  to  become 
the  purchaser  of  the  adjoining  ground  for  building 
purposes,  and  it  would  be  most  unjust  that  he  should 
afterwards  prevent  such  a  person  from  carrying  those 
purposes  into  effect. 

It  sometimes  happens  that  there  is  no  other  circum-  Cases  in 
stance  than  non-user  for  a  particular  time  to  determine  user  jg^he' 
the   question   of   abandonment.      In   such   an   event  the  only  evidence 

,         , .  p     , 1  •       i 1  •      •      1  •  1  of  abandon- 

duration    01   the   non-user   is   tne   principai   guide   upon  ment. 

which  reliance  must  be  placed,  but  this  must  be  con- 
sidered not  by  itself  but  in  conjunction  with  the  nature 
of  the  easement  in  dispute,  for  non-user  of  one  description 
of  easement  for  a  length  of  time  may  lead  to  a  very 
dissimilar  conclusion  from  non-user  of  an  easement  of  a 
different  character :  thus,  non-user  of  a  right  of  way  for 
twenty  years  may  raise  a  fair  presumption  that  the  right 
has  been  abandoned,  whereas  a  case  was  noticed  above  in 
which  it  was  held,  that  non-user  for  one  hundred  and  six 
years  did  not  lead  to  the  same  presumption  {m) . 

(w)  Seaman  v.  Vawdrcy,  16  Yes.  390. 
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Cliap.  Y.  It  lias  been  thouglit  sometimes  that  as  a  grant  of  an 

^  easement  cannot  be  presumed  unless  user  has  been  con- 


Abandonment  tinned  uninterruptedly  for  twenty  }'ears  at  least,  so  also 
after  non-user  tliat  nothing  short  of  twenty  years'  non-user  can  raise  a 

for  less  than     presumption    of  a   release   of   an  easement  (/O?  but  that 
twenty  years.    '-  ^  •  n      t       i  t-\ 

does  not  appear  to  be  a  correct  notion,  for  Lord  Denman, 

C.J.,  in  delivering  the  judgment  of  the  Court  of  Queen's 
Bench  in  the  case  of  licgiHa  y.  CJiorky  {o),  said, — "The 
learned  judge  appears  to  have  proceeded  on  the  ground 
that  as  twenty  years'  user  in  the  absence  of  an  express 
grant  would  have  been  necessary  for  the  acquisition  of 
the    right,    so   twenty   years'    cesser   of    the   use  in   the 
absence  of  any  express  release  was  necessary  for  its  loss. 
But   we    apprehend  that   as   an   express  release   of    the 
easement  would   destroy   it   any  moment,   so   the   cesser 
of  use,    coupled  with   any   act   clearly   indicative   of  an 
intention    to    abandon  the  right,  would   have   the    same 
effect  without  any  reference  to  time.    ...      It   is  not 
so  much  tlie  duration  of  the  cesser  as  the  natiu'e  of  the 
act  done  by  the  grantee  of  the  easement  or  of  the  adverse 
act   acquiesced   in   hy   him,    and    the   intention    in   him 
which  either  the   one   or  the   other  indicates,  wliich  are 
material  for  the  consideration  of  the  jiuy.     The   period 
of  time  is  only  material  as  one  element  from  which  the 
grantee's   intention   to   retain   or   abandon  his   easement 
may  be  inferred  against  him ;  and  what  period  may  be 
sufficient  in  any  particular  case  must  depend  on  all  the 
accompanying  circumstances."     If  there   are  no  circum- 
stances to  aid  the  presumption  of  a  release  or  the  reverse, 
probably  no  presumption  of  a  release  ought  to  be  made 
until  non-user  has  continued  for  twenty  years ;    but,  as 
it  was  said  above,  there   are  many  cases  in  which  this 
would   not  even  be   suflBcient,   for  the   duration   of  the 
non-user  must  always  be  considered  in  conjunction  "v\ith 

(«)  Drewitt  V.  Sheard,  7  C.  {o)  12  Q.  B.  p.  519. 

&  P.  465. 
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the  nature  of  the  easement  about  which  the  question  is      Chap.  Y. 
raised.  S^^*'  ^• 


Belease  or  abandonment  of  an  easement  can  of  course  Release,  or 
only  occur  after  the  easement  has  been  legally  acquired —  abandonment 
that  is,  after  it  has  actually  become  an  easement;  and  acquisition, 
it  will  be  remembered  that  an  easement  cannot  be 
acquired — that  is,  it  cannot  actually  become  an  easement 
— under  the  Prescription  Act,  unless  there  has  been  un- 
interrupted enjoyment  for  the  full  joeriod  of  twenty  years, 
and  that  enjoyment  has  immediately  preceded  some 
action  or  suit  (p).  Until  that  action  or  suit  has  been  com- 
menced, therefore,  no  question  of  abandonment  or  release 
can  arise,  even  though  the  enjoyment  may  have  continued 
uninterruptedly  for  a  hundred  j^ears  prior  to  a  period 
of  non-user  or  some  act  indicative  of  an  intention  to 
abandon.  When,  therefore,  an  easement  is  claimed  under 
the  Prescription  Act  the  only  question  that  can  be  raised  is 
whether  the  easement  has  been  acquired,  and  to  disprove 
such  acquisition  it  is  not  necessary  to  show  non-user  for 
twenty  or  any  greater  number  of  years,  nor  the  intention 
of  the  quasi-dominant  owner  when  he  ceased  to  use  the 
easement,  as  it  is  in  cases  where  the  question  relates 
to  a  release  or  abandonment ;  it  is  merely  requisite  to 
show  that  there  has  been  non-user  during  the  last  year 
before  the  action,  or,  indeed,  some  other  year  within  the 
prescrij)tive  period,  iiTespectively  of  the  intention  "svith 
which  the  user  was  given  up,  for  that  is  sufficient  to 
prevent  an  easement  being  acquired.  If,  however,  the 
easement  is  claimed  by  express  grant  or  by  prescription 
at  common  law,  no  action  is  required  to  perfect  the  title, 
and  it  is  not  necessary  to  prove  user  in  every  year  in  order 
to  secure  the  right.  The  question  of  abandonment,  there- 
fore, can  in  no  way  be  influenced  by  the  fact  that  no  action 
has  ever  been  brought,  and  non-user  for  a  considerable 
period  becomes,   not  conclusive  against  the  fact   of  the 

{p)  Prescription  Act,  sect.  4. 
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Chap.  V. 
Sect.  1. 


Temporary 
cessation  of 
user  may  be 
explained. 


prior  existence  of  the  easement,  but  merely  evidence  to 
be  considered  with  other  circumstances  of  an  intention  to 
abandon.  There  is  frequently  a  tendency  to  confuse  loss 
by  abandonment  evidenced  by  non-user  with  failure  to 
acquire  an  easement  by  reason  of  breach  of  continuity 
of  enjoyment. 

As  cessation  of  user  must  always  be  considered  in 
connection  with  surrounding  circumstances  to  ascertain 
whether  a  release  of  an  easement  may  be  presumed,  so 
surrounding  circumstances  may  be  given  in  evidence  to 
explain  away  the  effect  of  long-continued  non-user,  and 
to  show  that  the  easement  has  not  been  permanently 
abandoned.  Thus  it  may  be  shown  that  the  cessation  of 
user  occurred  in  consequence  of  an  agreement  whereby 
the  dominant  owner  consented  to  give  up  his  right  tem- 
porarily, as  in  the  case  of  Davia  v.  Morgan  (q).  In  that 
case  a  mill-owner  had  granted  to  another  mill- owner 
higher  up  a  stream  the  use  of  all  the  water  of  the  stream 
for  a  term  of  ninety-nine  years  for  a  certain  premium; 
at  the  expiration  of  that  term  the  grantor  became  entitled 
to  have  the  stream  restored  to  its  former  condition,  yet, 
although  the  grantor's  mill  had  been  then  long  since  pulled 
down,  it  having  become  useless  from  want  of  the  water,  it 
was  considered  that  the  right  was  not  lost  by  abandon- 
ment, and  that  he  was  still  entitled  to  rent  for  the  use  of 
the  water  by  the  grantee  after  the  expiration  of  the  term. 
So,  also,  it  may  be  shown  that  the  cessation  of  user 
occurred  in  consequence  of  the  temporary  substitution  of 
another  and  a  different  mode  of  enjoyment  of  the  ease- 
ment for  the  sake  of  convenience,  on  proof  of  which  the 
presumption  of  a  release  will  be  rebutted.  Thus,  where 
the  owner  of  an  old  pond,  which  was  supplied  with  water 
from  a  well,  diverted  the  water  to  three  new  ponds  which 
he  made,  and  suffered  the  old  pond  to  become  filled  with 


(q)  4  B.  &  C.  8.     Lorell  v.  Smith,  3  C.  B.,  N.  S.  120. 
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mud  and  useless,  it  was  held  that  as  the  use  of  the  old      Cliap.  V. 
'  beet.  1. 


pond  was  discontinued  only  because  the  owner  obtained 
the  same,  or  a  greater,  advantage  from  the  use  of  the  three 
new  ponds,  his  easement  for  the  old  pond  was  not  lost  by 
abandonment  (r). 

A  dominant  owner  always  has  the  power  to  abandon  Eight  of 
his  easement  if  he  pleases.  It  may  seem  that  this  is  so  ow'ners  to 
self-evident  a  fact  that  it  is  needless  to  refer  to  it;  but  abaudon 
it  has  been  contended  that  if  the  user  of  an  easement  is 
beneficial  to  the  servient  owner  as  well  as  to  the  dominant 
owner,  the  former  can  acquire  a  sort  of  counter-easement 
that  the  dominant  owner  shall  not  give  up  the  user,  so 
that  the  servient  owner  may  not  lose  the  advantage  he 
has  been  accustomed  to  enjoy.  This  point  arose  in  the 
case  of  Mason  v.  The  S/ireicsbur//  and  Hereford  Railway 
Company  (.s).  The  defendants  or  their  predecessors  had 
diverted  a  stream  to  a  canal  under  the  power  of  an  Act 
of  Parliament.  This  diversion  continued  for  many  years ; 
and,  during  that  time,  the  old  bed  of  the  stream  became 
partly  filled  up,  so  that  on  the  defendants  doing  away 
with  the  canal  and  restoring  the  stream  to  its  old  course 
the  plaintiff's  land  was  flooded.  Cockburn,  C.J.,  held 
that  the  plaintiff  could  not  recover,  for  that  it  is  of 
the  essence  of  an  easement  that  it  exists  for  the  benefit 
of  the  dominant  tenement  alone,  and  being  in  its  very 
nature  a  right  created  for  the  benefit  of  the  dominant 
owner,  its  exercise  by  him  cannot  operate  to  create  a 
new  right  for  the  benefit  of  a  servient  owner ;  and,  like 
any  other  right,  its  exercise  may  be  discontinued  if  it 
becomes  onerous  or  ceases  to  be  beneficial  to  the  party 
entitled  to  it. 

{/)  Haley.  Oldroyd,   14  M.  Willes,  282.  SaimdersY.Neio- 

&  W.  789 ;  15  L.  J.,  Exch.  4.  man,  1  B.  &  Aid.  258. 
Lovell  V.  Smith,  3  C.  B.,  N.  S.  (s)  L.  E.,  6  Q.  B.  578  ;    40 

120.     Reignolds   v.  Edwards,  L.  J.,  Q.  B.  293. 

G.  N  N 
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Chap.  V. 
Sect.  1. 

Licences. 


A  few  remarks  are  demanded  in  this  chapter  relative  to 
revocation  of  licences. 

In  the  early  part  of  this  work  the  distinction  was  ex- 
plained between  an  easement  and  a  licence  in  the  nature 
of  an  easement,  and  when  it  was  pointed  out  that  a  mere 
permission  to  do  an  act,  which  would  without  permission 
constitute  a  trespass,  is  a  licence.  It  has  been  unnecessary 
to  make  frequent  reference  to  the  subject  of  licences,  for 
there  is  little  to  be  said  about  them  ;  but  this  work  would 
be  incomplete  were  it  not  shown  in  this  place  how  licences 
may  be  revoked,  and  also  in  what  cases  they  have  been 
held  to  be  irrevocable. 


Revocable 
and  irrevoc- 
able licences. 


As  a  general  rule,  licences  are  revocable  at  the  will  of 
the  grantor,  for  no  interest  in  land  is  conferred  on  the 
grantee  by  the  grant  of  a  licence  [f).  The  whole  effect  of 
a  licence  is  to  render  an  act  justifiable  which  without  that 
licence  would  have  been  actionable  ;  and  if  the  licence  is 
revoked,  the  effect  of  a  revocation  is  merely  to  remove 
the  permission  or  justification,  so  that  the  act  again 
becomes  unlawful.  There  are  cases,  however,  in  which 
the  law  has  determined  that  licences  shall  not  be  revoked, 
either  on  account  of  the  injustice  which  would  be  done 
to  the  grantee,  or  on  account  of  the  circumstances  ac- 
companying the  grant  of  the  licence.  This  has  been 
explained  in  the  case  of  Wood  v.  Leadhitter  («),  a  case 
in  which  the  subject  of  licences  received  much  considera- 
tion. The  Court  there'  said  :  "  A  mere  licence  is  revocable, 
but  that  which  is  called  a  licence  is  often  something  more 
than  a  licence  :  it  often  comprises,  or  is  connected  with,  a 
grant,  and  then  the  joarty  who  has  given  it  cannot  in 


{t)  Though  this  is  so,  it 
has  been  said  that  reasonable 
notice  of  revocation  should  be 
given,  especially  if  it  is  ne- 
cessary for  the  licensee  to  do 
something,  as  to  remove  goods 


or  alter  the  direction  of  pipes 
or  bell-wires  on  revocation  of 
the  licence.  MellorY.  U^atkhis, 
L.  E.,  9  a  B.  400. 

(^0  13  M.  &W.  p.  844;  14 
L.  J.,  Exch.  p.  164. 
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general  revoke  it  so  as  to  defeat  liis  grant  to  which  it  Chap.  V. 
was  incident.  It  may  further  be  observed,  that  a  licence  ^^^'  ^' 
under  seal  (provided  it  be  a  mere  licence)  is  as  revocable 
as  a  licence  by  parol ;  and,  on  the  other  hand,  a  licence  by 
parol,  coupled  with  a  grant,  is  as  irrevocable  as  a  licence 
by  a  deed,  provided  only  that  the  grant  is  of  a  nature  capable 
of  being  made  by  parol.  But  where  there  is  a  licence  by 
parol,  coupled  with  a  parol  grant,  or  pretended  grant, 
of  something  which  is  incapable  of  being  granted  other- 
wise than  by  deed,  there  the  licence  is  a  mere  licence : 
it  is  not  an  incident  to  a  valid  grant,  and  it  is  therefore 
revocable."  A  deed  which  granted  a  liberty,  licence, 
power,  and  authority  to  dig  for  tin,  and  to  dispose  of  the 
tin  obtained,  on  certain  terms  for  a  period  of  twenty- 
one  years,  was  described  by  Abbott,  C.J.,  as  granting  a 
licence  only  to  take  the  ore  which  should  be  found,  and 
not  conferring  any  estate  or  interest  in  the  rest  of  the 
soil ;  but  the  licence  was  also  said  to  be  irrevocable  on 
account  of  its  carrying  an  interest  in  the  ore  {v).  On  a 
similar  principle,  if  a  person  sells  goods  on  his  land  and 
gives  permission  to  the  purchaser  to  leave  them  there 
for  a  time,  and  then  to  come  on  to  the  land  to  take  them 
away,  he  cannot,  when  the  time  comes,  revoke  the  licence 
and  so  prevent  the  purchaser  getting  the  goods  (,r).  In 
another  case  the  grantee  of  a  right  of  way  from  his  coal- 
pit, who  had  constructed  a  waggon- way,  agreed  that  another 
coal-owner  should  also  use  the  waggon-way  ;  the  latter 
acquired  a  licence  only  to  use  the  way  as  the  former  had 
a  right  merely  to  carry  his  own  coals  ;  but,  subsequently, 
the  owner  of  the  soil  granted  by  deed  to  the  second 
coal-owner  a  right  of  way  over  the  same  road  and  waggon- 
way  where  he  previously  had  a  mere  licence  to  pass,  and 
afterwards  the  owner  of  the  soil  became  owner  of  the 
first  grantee's  coal-pit,  and  so  of  his  waggon-way,  and  it 

{v)  Doe  V.   Wood,   2   B.   &  {x)    Wood  v.  Mauley,  1 1  A. 

Aid.  p.  738.  &  E.  34. 

N  N  2 
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Chap.  V.  was  decided  that  though,  as  between  the  two  grantees, 
^^^^'  ^'  the  second  coal-owner  had  merely  a  licence  to  use  the 
waggon- way,  yet  that  the  grantor,  who  had  become  assignee 
of  his  grantee,  could  not  revoke  the  licence  to  use 
the  waggon-way,  for  by  so  doing  he  would  defeat  his 
own  grant  (//).  In  Wood  v.  Lahr  {z)  a  parol  agreement 
that  the  plaintiff  should  have  liberty  to  place  coals  on 
the  defendant's  land  for  a  fixed  term,  which  he  did 
for  a  part  of  the  term,  was  held  to  confer  an  irrevocable 
licence. 

Execution  of  A  licence  is  also  irrevocable  if  the  licensee,  acting  upon 
permanent  the  permission  granted,  has  executed  a  work  of  a  perma- 
and  expensive  j^g^^  character,  and  has  incurred  expense  in  its  execution. 

oliiirtiotGr 

This  rule  of  law  appears  to  be  based  upon  the  injustice 
which  would  be  inflicted  upon  the  licensee  if,  after  he 
had  laid  out  money  and  had  executed  a  permanent  work, 
the  licensor  were  permitted  to  revoke  his  licence  and 
make  him  destroy  his  work,  and  so  lose  the  money 
expended,  or  if  he  were  allowed  to  treat  him  as  a  wrong- 
doer and  recover  damages  for  the  very  act  for  which  he 
gave  permission.  Thus,  in  Winter  v.  Brochvell  {a),  the 
action  was  brought  for  enclosing  an  area  through  which 
the  plaintiff  was  entitled  to  receive  light  and  air,  and  it 
appeared  in  evidence  that  the  area  belonged  to  the  defen- 
dant, and  that  he  erected  the  enclosure  with  the  express 
consent  and  approbation  of  the  plaintiff ;  it  was  held  that 

(y)  NewmarshY.Brandlmg,  Ch.  604.     Duke  of  Devonshire 

3  Swan.  99.  v.   Elcjin,   14  Beav.   530 ;    20 

{z)  Sayer,  3.  L.    J.,    Ch.    495.       Laird  v. 

(a)  8  East,   308.       Liggins  Birkenhead  Railway  Company, 

V.  hige,  7  Bing.  682  ;  9  L.  J.,  Joh.  500  ;    29  L.  J.,  Ch.  218. 

C.   P.    202.      Wallis  V.    Har-  Hervey^.  Smith,  22  BeSiY.  299. 

rison,  4  M.  &  W.  538;   8  L.  J.,  Bankart  v.   Tenant,  L.  E.,  10 

N.    S.,   Exch.   44.      Rochdale  Eq.  141.    Moldy.  Wheatcroft, 

Canal    Company   v.    King,    2  27  Beav.  510;  29  L.  J.,  Ch. 

Sim.,  N.  S.  78;  20  L.  J.,  Ch.  11. 
675;   16  Beav.  630;  22  L.  J., 
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after  that  consent  to  the  erection,  the  plaintiff  could  not  Chap.  Y. 
maintain  the  action.  Lord  Ellenborough,  C.J.,  said  that  ^^^^'  ^' 
the  point  was  new  to  him  when  it  occurred  at  the  trial, 
but  he  then  thought  it  very  unreasonable  that,  after  a 
party  had  been  led  to  incur  expense  in  consequence  of 
having  obtained  a  licence  from  another  to  do  an  act, 
and  the  licence  had  been  acted  upon,  the  other  should  be 
permitted  to  recall  his  licence  and  treat  the  first  as  a 
trespasser  for  having  done  that  very  act.  He  also  said  that 
he  had  afterwards  looked  into  books  upon  the  point,  and 
found  himself  justified  by  the  case  of  JFeb  v.  Paternoster 
(Palmer's  Eep.  p.  71),  where  Haughton,  J.,  lays  down  the 
rule  that  a  licence  executed  is  not  countermandable,  but 
only  when  it  is  executory. 

Unless  a  licence  is  irrevocable  from  the  peculiar  circum-  Revocation  by 
stances  of  the  case,  it  may  be  revoked  at  any  time  by  the  thJ grantor, 
grantor,  and  for  the  purpose  of  revocation  it  is  not  neces- 
sary that  he  should  expressly  countermand  his  licence, 
but  it  must  be  taken  to  be  revoked  if  he  does  any  act  by 
which  a  determination  to  put  an  end  to  it  is  shown,  or  if 
he  puts  it  out  of  his  power  to  continue  the  permission. 
Thus,  the  act  of  locking  a  gate  across  a  way  may  operate 
as  a  revocation  of  a  licence  to  use  the  way  {h)  ;  and  if  an 
owner  of  land  grants  another  person  licence  to  put  hay  on 
his  ground,  the  licence  must  be  considered  revoked  if  the 
owner  lets  or  sells  the  land  to  a  third  person  (c).  In 
the  case  of  Wallis  v.  Harrison  {d),  Park,  B.,  said,  that  if 
the  owner  of  land  grants  to  another  a  licence  to  go  over 
or  do  any  act  upon  his  close,  and  then  conveys  away  the 
close,  there  is  an  end  to  that  licence ;  for  the  licence  is  an 
authority  only  with  respect  to  the  soil  of  the  grantor,  and 
if  the  close  ceases  to  be  his  soil  the  authority  is  instantly  ( 

gone.     Lord  Abinger,  C.B.,  also  in  the  same  case,  said, 

(b)  Iliide  V.  Graham,  1  H.      Eep.  98. 
&C.593;32L.J.,Exch.27.  {d)  4  M.  &  W.  538;  8  L.  J., 

(c)  Plummery.WeJ}h,^of&     N.  S.,  Exch.  44. 
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Chap.  V.  tliat  a  mere  parol  licence  to  enjoy  an  easement  on  the 
Sect.  1.  i^^^  Qf  another  does  not  bind  the  grantor  after  he  has 
transferred  his  interest  and  possession  in  the  land  to  a 
third  person.  He  added  that  he  never  heard  it  supposed 
that  if  a  man  out  of  kindness  to  a  neighbour  allowed  him 
to  pass  over  his  land,  the  transferee  of  that  land  is  bound  to 
do  so  likewise  ;  he  stated,  moreover,  that  it  is  not  necessary 
to  give  notice  of  the  transfer  of  the  land  in  order  to 
terminate  the  licence,  for  a  person  is  bound  to  know  who 
is  the  owner  of  the  land  upon  which  he  does  that  which 
2)ri])id  facie  is  a  trespass. 

Eevivalof  The  next  Subject  for  inquiry  is  in  w^hat  cases  easements 

casements  and    ^^  natui'al  riffhts  w^hich  have  ceased  to  be  enjoyed  can  be 

natural  '^  .  i         j  i 

rights.  revived,  and  when  they  are  so  entn-ely  destroyed  as  to  render 

their  revival  impossible ;  and  it  may  be  stated  generally 
that  any  right  which  is  merely  suspended  will  revive  when 
the  cause  of  the  suspension  is  removed,  but  that  any  right 
which  is  altogether  extinguished  can  never  revive,  though 
a  similar  right  may  be  granted  at  any  time  subsequent  to 
the  extinguishment,  unless  prevented  by  the  cause  of  the 
previous  extinction.  Thus  natural  rights,  which  can  be 
suspended  only  and  not  extinguished  by  the  creation  of 
an  adverse  easement,  immediately  revive  if  the  easement 
is  removed ;  and  so,  doubtless,  they  would  revive  on  the 
repeal  of  an  Act  of  Parliament  by  which  they  had  been 
previously  suspended.  The  case  of  easements  is  the  same, 
for  if  they  be  merely  suspended  they  will  revive,  though 
they  cannot  revive  if  once  extinguished.  This  was  pointed 
out  by  Tindal,  C.J.,  in  Boicer  y.  Hill  (e),  in  which  the 
Court  held  that  the  fact  of  severance  of  the  property  in  a 
certain  inn  and  an  adjoining  yard  would  not  raise  a  pre- 

•  sumption  of  release  of  a  right  of  way  appurtenant  thereto  ; 

for  that  there  was  evidence  only  of  a  temporary  discon- 

(e)  2   Bing.  N.  C.  339  ;    5      v.  Plant,  4  A.  &  E.  p.  762 ;  6 
L.  J.,  N.  S.,  C.  P.  77.     James     L.  J.,  N.  S.,  Exch.  260. 
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tinuance  of  tlie  enjoyment,  or  at  most  of  a  temporary      Chap.Y. 

Buspension  of  tlie  right,  and  not  of  any  extinguisliment  ;^^c^_;_ 

of  it,  and  that  consequently  if  the  property  in  the  severed 
parts  of  the  dominant  tenement  was  reunited  at  any  time, 
the  dominant  owner  woukl  be  at  liberty  to  resume  the  user. 
The  different  effect  of  unity  of  seisin,  of  dominant  and 
servient  estates,  and  unity  of  possession  merely  for  different 
estates  and  interests,  as  to  extinction  and  suspension  of 
easements,  has  been  pointed  out.  If  there  has  been  unity 
of  possession  merely,  and  not  unity  of  seisin  for  estates  in 
fee  simple,  an  easement  which  has  been  thereby  suspended 
will  revive  on  severance  of  the  union  (,/')  ;  but  if  there  has 
been  unity  of  seisin  for  estates  in  fee  simple,  and  not  unity 
of  possession  merely,  all  easements  are  absolutely  extin- 
guished, and  mil  not  revive  on  partition  of  the  former 
dominant  and  servient  estates,  though  they  may  be  created 
de  novo  if  the  servient  owner  pleases,  and  if  proper  words 
for  that  purpose  be  used  in  the  deed  by  which  the  parti- 
tion is  effected  (r/) .  When  easements  are  thus  re-created 
they  are  in  fact  not  the  old  rights  revived,  but  newly 
created  servitudes,  and  the  means  by  which  they  are  re- 
created is  a  new  grant.  This  subject  was  fully  considered 
in  an  earlier  chapter,  when  acquisition  by  means  of  grant 
was  discussed ;  and  it  is  needless  again  to  describe  the 
forms  of  words  whereby  extinguished  easements  may  be 
created  afresh  on  partition  of  a  united  estate. 

(/)   Thomas  v.    Thomas,  2  &  M.   439;    2  L.  J.,   N.   S., 

C,   M.   &  E.   34.      Simper  v.  Exch.  91.    Pearson  r.  Spencer, 

Fuley, 2Joh.&B..555.     IVhal-  i    B.    &   S.    571.      Heiyate  v. 

ley  V.  Thoinpson,  1  B.  &  P.  371.  Williams,  Noy's  Eep.  119. 

[y)  Barlow  v.  Rhodes,  1  0. 
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Chap.  V.  Sect.  2. — On  Extinction,  Smpension,  and  Revival  of 

^^^^'  ^'  Particular  Easement!^. 

There  are  "but  few  rules  of  law  relating  to  extinction, 
suspension,  and  revival  of  easements  which  have  reference 
to  those  particular  easements  which  have  been  specially 
and  separately  considered  throughout  this  work — viz., 
those  which  have  relation  to  air,  light,  support,  water, 
and  ways.  Those  rules  and  principles  which  have  been 
treated  of  in  the  first  section  of  this  chapter  relate  to 
easements  of  all  kinds,  and  it  is  only  in  cases  of  rights 
to  light,  supports,  and  ways,  that  any  special  principles 
of  law  demand  notice.  These  principles  will  now  be 
considered. 


LIGHT. 

Loss  by  It   frequently  becomes   a   question   of   some   difficulty 

a  an  onmen  .  ^.|-^g^|^gj.  g^  ^Jgl^t  to  light  is  entirely  lost  by  abandonment, 
when  ancient  lights  have  been  closed  by  the  owner  of  a 
building,  or  whether  he  is  to  be  deemed  merely  to  have 
closed  his  windows  for  a  temporary  purpose,  so  as  to 
be  entitled  to  reopen  them  at  a  futiu-e  time  if  he  again 
has  need  of  the  light.  The  easement  of  light,  which  is 
an  easement  of  a  negative  character — that  is,  not  one  by 
which  the  dominant  owner  is  entitled  to  do  something 
on  the  servient  estate,  but  one  by  which  the  servient 
ow^ner  is  restrained  from  doing  something  on  his  own  land 
for  the  benefit  of  the  dominant  owner — differs  from  rights 
of  way  and  other  easements  of  a  positive  character  in  this  : 
positive  easements  have  their  origin  in  a  grant,  by  which 
some  right  is  conferred  by  the  ser\dent  on  the  dominant 
owner,  whereas  a  right  to  light  originates,  not,  strictly 
speaking,  in  a  grant,  but,  rather,  in  a  covenant  by  the 
servient  owner  not  to  build  on  his  own  land  so  as  to 
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obstruct  liis  neighbour's  light  (/).      To  destroy  an  ease-      Chap.  V 
ment  of  a  positive  character  by  abandonment,  non-user  . 
must  be  of  such  a  character  that  a  release  of  the  right 
granted   can  be   presumed ;    but   no   release  of   a   right 
need,  or  indeed  can,  be  presumed  in  the  case  of  light, 
for  there   is  no  right  to  reconvey,  but,  instead,  the  ser- 
vient owner  must  be    released   from  his   obligation  not 
to  build  created  by  his  implied  covenant.     In  the  case  of 
The  Ecclesiastical  Commissioners  y.  Kino  [Ix]  already  referred 
to,   the   dominant  tenement,  a  church,  had   been  pulled 
down,    and  the   land  was   to   be  sold   for  building,  but 
the    Commissioners    had    had    measurements    taken    for 
evidence  as  to  the  position  of  ancient  lights,  and  plans 
showing  the  position  of  the  old  windows  were  annexed  to 
the  conditions  of  sale,  and  it  was  held  that  the  right  to 
light  was  not  lost  by  abandonment.     In  the  case  of  Stokoe 
V.  Singers  (l),  the  facts  were,  that  there  had  been  ancient 
windows  in  the  plaintifi's  warehouse,  guarded  by  iron  bars, 
that  the  owner   of   the  warehouse   had   blocked  up  the 
windows  inside  with  rubble  and  plaster,  but  had  left  the 
bars  outside,  so  that  to  a  spectator  from  the  outside  it  was 
obvious  that  windows  had  existed.    The  windows  remained 
in  that  condition  for  nineteen  years,  and  then  the  owner 
of  the  land  in  front  of  the  windows  began  to  build  in  such 
a  manner  that  the  plaintiff  would  have  been  wholly  pre- 
vented from  again  opening  his  windows  for  the  reception 
of  light.     To  try  the  question  of  abandonment,  the  de- 
fendant erected  a  hoarding  so  as  to  obstruct  the  windows, 
and  the  action  was  brought  for  that  obstruction.     The 
summing-up  of  the  learned  judge,  Martin,  B.,  who  tried 
the  cause,  which  was  afterwards  approved  by  the  Court  of 
Queen's  Bench,  was  to  the  effect  that  closing  the  windows, 
with  the  intention  of  never  opening  them  again,  would 

(^•)  These  remarks  apply  to  (k)  L.  E.,   14  Ch.  D.  213; 

all  easements  of  a  negative      49  L.  J.,  Ch.  529. 
character.  (0  8  E.  &  B.  31 ;  26  L.  J., 

Q.  B.  257. 
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Chap.  V.  operate  as  an  abandonment  and  destroy  tlie  riglit,  but 
^^^t-  ^-  that  closing  them  for  a  mere  temporary  purpose  would 
not  have  that  effect.  lie  also  stated,  that  though  the 
person  entitled  to  have  light  uninterrupted  might  not 
really  have  abandoned  his  right,  yet,  if  he  manifested 
such  an  appearance  of  having  abandoned  it  as  to  induce 
the  owner  of  the  adjoining  land  to  alter  his  position  in 
the  reasonable  belief  that  the  right  was  abandoned,  there 
would  be  a  preclusion  as  against  him  from  claiming  the 
right.  On  this  ruling  the  jury  found  in  favour  of  the 
plaintiff,  and  the  Cornet  of  Queen's  Bench  subsequently 
discharged  a  rule  for  a  new  trial  granted  on  the  ground 
of  alleged  misdirection.  Again,  in  the  case  of  Moore  v. 
Raicson  {in),  the  plaintiff  possessed  a  building,  used  as 
a  weaver's  shop,  in  which  there  had  been  ancient  lights. 
About  seventeen  years  before  the  action  the  then  owner 
took  down  the  old  building  and  erected  a  stable,  which 
had  a  blank  wall  in  the  place  of  that  which  had  contained 
the  ancient  lights.  Three  years  before  action  the  defen- 
dant erected  a  building  nest  to  the  blank  wall,  and  the 
plaintiff  then  opened  a  window  in  that  wall  in  the  same 
place  where  one  of  the  ancient  lights  had  been  situate, 
and  the  action  was  brought  for  obstruction  of  that  window, 
and  it  was  decided  that  the  action  could  not  be  maintained, 
as  the  right  to  light  had  been  lost  by  abandonment. 
Abbott,  C.J.,  said  that  it  seemed  to  him  that  if  a  person 
entitled  to  ancient  lights  pulls  down  his  house,  and  erects 
a  blank  wall  in  the  place  of  a  wall  in  which  there  had 
been  windows,  and  suffers  that  wall  to  remain  for  a  con- 
siderable period  of  time,  it  lies  upon  him  at  least  to  show 
that  at  the  time  when  he  so  erected  the  blank  wall,  and 
thus  apparently  abandoned  the  windows  which  gave  light 
and  air  to  the  house,  that  was  not  a  perpetual  but  a 
temporary  abandonment  of  the  enjoyment,  and  that  he 
intended  to  resume  the  enjoyment  of  those  advantages 

(w)  3  B.  &  C.  332  ;  3  L.  J.,  K.  B.  32. 
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within  a  reasonable  period  of  time.  Ho  tliouglit  that  Chap.  Y. 
the  burden  of  showing  that  lay  on  the  party  who  had 
discontinued  the  use  of  the  light.  By  building  the 
blank  wall  he  may  have  induced  another  person  to 
become  the  purchaser  of  the  adjoining  ground  for  build- 
ing purposes,  and  it  would  be  most  unjust  that  he  should 
afterwards  prevent  such  a  person  from  carrying  those 
purposes  into  effect. 

Another  point  which   has   given   rise   to   considerable  Effect  of 
difficulty   is,   the   effect   of    altering   the   position   of   or  ^j.  position  of 
enlarging  a  window  to  which  a  right  to  light  belongs,  wiadows. 
Owing  to  the  decision  in  the  case  of  Tabling  v.  Jones,  in 
the  House  of  Lords,  already  alluded  to,  with  reference  to 
rights  acquired  under  the  Prescription  Act,  a  difference 
seems  to  exist  between  the  effect  produced  on  prescriptive 
rights  to  light,  and  rights  acquired  by  grant. 

With  respect  to  rights  acquired  by  grant  a  material  Effect  on 
alteration  in  the  position  or  size  of  a  window  will  effect  acquired  by 
the  destruction  of  a  right  to  light,  but  whether  a  slight  grant, 
alteration  will  do  so  must  depend  on  the  circumstances  of 
the  case.  Generally  a  slight  alteration  will  not  inj  ure  the 
right,  but  it  may  be  that  the  grantor  intended  his  grantee 
only  to  have  his  window  in  the  exact  position  or  of  the 
exact  size  it  was  at  the  time  of  the  grant,  for  that  might 
not  be  objectionable  to  him,  whereas  any  alteration  might 
cause  him  substantial  injury.  On  this  subject  a  case, 
which  was  decided  before  the  distinction  between  rights 
acquired  by  grant  and  rights  acquired  by  prescription 
was  estabHshed,  is  in  point ;  but  without  entering  on  the 
facts,  which  were  somewhat  complicated,  it  is  only  necessary 
to  refer  to  a  part  of  the  judgment  of  the  Court,  which 
was  delivered  by  Patteson,  J. ;  it  is  questionable,  however, 
from  several  recent  decisions,  whether  the  judgment 
would  be  followed  at  the  present  day.  After  referring 
to  the  arguments,  the  learned  judge  continued  :  "  With 


556  EXTINCTION,  SUSPENSION,  AND  REVIVAL  OF  EASEMENTS. 

Chap.  Y.     respect  to  the  western  window,  tlie  part  of  the  house  in 
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which  it  is  placed  had  no  existence  till  after  the  con- 
veyance of  1822  ;  the  land  on  which  the  structure  was 
afterwards  raised  had,  up  to  that  time,  heen  used  only  as 
a  passage.  As  to  the  windows  at  the  east,  the  case  finds 
that  they  do  not  occupy  the  places  of  the  old  windows  ; 
the  wall  in  which  those  windows  were  no  longer  exists ; 
and,  assuming  that  no  greater  change  of  position  has  been 
made  than  is  necessarily  consequent  upon  a  carrying  out 
of  the  walls  five  feet  and  converting  the  termination  into 
a  bow,  such  a  change  is,  in  our  opinion,  sufficient  to 
prevent  their  being  clothed  with  the  same  rights  as  the 
former  windows.  In  whatever  way  precisely  the  right  to 
enjoy  the  unobstructed  access  of  light  and  air  from 
adjoining  land  may  be  acquired  (a  question  of  admitted 
nicety),  still  the  act  of  the  owner  of  such  land  from  which 
the  right  flows  must  have  reference  to  the  state  of  things 
at  the  time  when  it  is  supposed  to  have  taken  place  ;  and 
as  the  act  of  the  one  is  inferred  from  the  enjoyment  of 
the  other  owner,  it  must  in  reason  be  measured  by  that 
enjoyment.  The  consent,  therefore,  cannot  fairly  be 
extended  beyond  the  access  of  light  and  air  through  the 
same  aperture  (or  one  of  the  same  dimensions  and  in 
the  same  position)  which  existed  at  the  time  when  such 
consent  is  supposed  to  have  been  given.  It  appears 
to  us  that  convenience  and  justice  both  require  this 
limitation ;  if  it  were  once  admitted  that  a  new  window 
varying  in  size,  elevation,  and  position  might  be  substi- 
tuted for  an  old  one,  without  the  consent  of  the  owner  of 
the  adjoining  land,  it  would  be  necessary  to  submit  to 
juries  questions  of  degree,  often  of  a  very  uncertain  nature, 
and  upon  very  uncertain  evidence.  And  in  the  same  case 
a  party  who  had  acquiesced  in  the  existence  of  a  window 
of  a  given  size,  elevation,  or  position,  because  it  was  felt 
to  be  no  annoyance  to  him,  might  be  thereby  concluded  as 
to  some  other  window  to  which  he  might  have  the  greatest 
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objection,  and  to  wHch.  lie  would  never  have  consented  if      Chap.  V. 
it  had  come  in  question  in  the  first  instance  "  {)i).  ^*^^^-  ^- 

Rights  to  light  acquired  bj  prescription  have  now  been  EflPect  on 
determined  to  stand  upon  a  different  footino'  altogether  '"^o^*^  , , 

,  '-  o  o  acquired  by 

from  rights  acquired  hy  grant.     Much  has  already  been  prescription. 

said  on  this  subject,  and  many  allusions  have  been  made  to 

the  case  of  Tapliiig  v.  Jone.s  (o),  in  which  the  law  relating 

to  prescrii^tive  rights  to  light  was  shown  by  the  House  of 

Lords  to  be  very  different  from  what  it  had  previously 

been  supposed   to  be.     For  the   purpose  of   the  present 

chapter,  all  that  need  be  said  about  that  case  is,  that  it 

was  there  determined  that  the  owner  of  an  ancient  light 

does  not  lose  his  right  merely  from  the  circumstance  that 

he   has   opened   new  windows  close   to   an  ancient   one, 

or  that  he  has  altered  the  size  and  position  of  the  latter 

— that  is,  always  assuming  that  some  substantial  portion 

of  the  altered  window  corresponds  with  some  portion  of 

the  old  one,  and  that  some  definite  part  of  the  new  apertures 

coincides  with  some  definite  part  of  the  old  {p)  ;  for  the 

ancient  right  can  never  be  said  to  attach  to  a  portion  of  a 

window  in  an  entirely  new  situation. 

The  effect  of  alteration  of  a  dominant  tenement  upon  a 
right  to  light  acquired  by  prescription  was  also  considered 
in  the  case  of  T/ie  National  and  Provincial  Plate  Glass 
Insurance    Company   v.    The    Prudential    Insurance    Coni- 

{n)  Blanchard  v.    Bridges^  80),   Le    Blanc,    J.    lield  the 

4   A.   &  E.   p.  190 ;  5  L.   J.,  law   respecting  alteration    of 

N.  S.,  K.  B.  p.  83.    See,  how-  ancient   windows  to   be    the 

ever,  Barnes  v.  Loach,  L.  E..,  same  as  it  was  subsequently 

4  Q.  B.   D.   494;    48  L.  J.,  held   to   be   in   the    case    of 

Q.  B.  756.  Tapliiig   v.    Jones,     although 

(o)   11    H.   L.    C.    290;    34  Chandler   v.     Thompson    was 

L.  J.,   C.   P.   342.     See  also  decided  long  before  the  pass- 

Foiclers  V.  Walker,   49  L.  J.,  ing  of  the  Prescription  Act. 
Ch.   598;    51   L.  J.,    Ch.  443.  {p)    Fe?idarves    v.    lyotiro, 

NeivsonY.   Pender,   L.  P.,   27  L.  P.,  (1892)  1    Ch.   611;  61 

Ch.  D.  43.     In   the   case   of  L.  J.,  Ch.  494. 
ChandlevY.  Thompson^SCava.]). 
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Chap.  V.     i^f/;///  (q) ,  to  whieli  there  lias  already  been  occasion  to  refer 
.  several  times.     In  that  case  a  house  with  ancient  windows 

had  been  pulled  down,  and  a  new  house  had  been  built  in 
its  place.  The  upper  floors  were  set  back  nearly  six  feet, 
the  new  wall  being  parallel  with  the  old  one,  and  the 
windows  in  the  new  wall  corresponding  with  those  in 
the  old.  In  the  old  house  there  was  also  a  window  or 
skylight  in  a  ground-floor  room,  which  was  built  out,  of  a 
peculiar  shape,  one  part  being  horizontal  and  two  jiarts 
being  inclined,  but  at  different  angles,  to  the  former.  A 
new  skylight  was  made  in  the  place  of  this,  but  of  a 
different  shape,  though  corresponding  partially  with  the 
old  skylight.  Jessel,  M.R.,  before  whom  the  case  fii'st  came 
on  an  interlocutory  application,  thought  that  the  setting 
back  of  the  wall  of  the  upper  floors  was  such  an  alteration 
that  the  new  house  could  not  be  regarded  as  identical 
with  the  old  building,  and  that  the  right  to  light  was  lost 
as  to  the  windows  in  those  floors,  but  that  the  right  was 
not  lost  as  to  the  skylight,  for  the  aperture  was  practically 
the  same,  though  the  form  of  the  window  was  altered. 
Fry,  J.,  however,  thought  that  the  mere  setting  back  of 
the  windows  in  the  upper  floors  did  not  affect  the  right,  and 
he  decided  the  case  by  determining  the  strict  nature  of  the 
right  to  light,  which  has  already  been  considered  in  another 
place  {)').  His  lordship  thought  that  the  nature  of  the 
right  to  light  was  that  it  is  a  right  to  have  certain  rays  of 
light  passing  without  obstruction  over  the  servient  tene- 
ment ;  and  that  if  the  alteration  in  the  building  was  such 
only  that  the  same  rays  passing  over  the  servient  tene- 
ment, which  w^ould  have  passed  through  the  old  window, 
wiU  pass  through  the  new  one,  the  right  is  not  lost, 
for  the  easement  is  a  right  to  the  ancient  lig/d  and  not 
to  the  ancient  window ;  so  that  the  mere  setting  back  of 
the  windows  did  not  affect  the  right.     In  the  subsequent 

{q)  L.  E.,  6  Ch.   D.   757;      155;  54  L.  J.,  Ch.  776. 
46  L.  J.,  Ch.  871.     Bullers  v.  {r)    See    a7ite,    Chapter   I. 

JJickitison,  L.  E.,  29  Ch.  D.      sect.  2.— Light. 
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case  of  Scott  \.  Tape  (.s)  the  alteration  consisted  in  bringing  Chap.  V. 

the  wall,  in  which  the  ancient  lights  were,  more  forward ;  '         ~' 

and,  as  in  the  previously  named  case,  the  right  was  held 
not  to  have  been  lost. 

It   should   be  noticed  that  in  the  case  of   TapVmg  v.  Effect  of 
Jones,  Lord  Chelmsford,  while  agreeing  ^\ith  the  general  l^^i^tg^^'-^^ 
principles  laid  down  by  the  other  lords,  remarked  that  it  to  abandon  a 
vdll  of  course  be  a  question  in  each  case  whether  the  cir-  makino- 
cumstances  satisfactorily  establish  an  intention  to  abandon  alterations, 
altogether  the  future  enjoyment  and  exercise  of  the  right : 
for  if  such  an  intention  is  clearly  manifested,  the  adjoining 
owner  may  build  as  he  pleases  upon  his  own  land ;  and 
should  the  owner  of  the  previously  existing  window  restore 
the  former  state  of  things,  he  could  not  compel  the  removal 
of  any  building  which  had  been  placed  upon  the  ground 
during  the  interval,  for  a  right  once  abandoned  is  aban- 
doned for  ever. 

Loss  of  rights  to  light  by  non-user  was  also  referred  to  Non-user. 
by  the  Lord  Chancellor  in  the  case  of  Tapling  v.  Jones.  It 
was  mentioned  previously  that  questions  relating  to  aban- 
donment can  only  arise  after  an  easement  has  been  actually 
acquired — that  is,  after  the  right,  if  claimed  under  the 
Prescription  Act,  has  been  brought  into  question  in  some 
suit  or  action ;  for  unless  some  suit  or  action  relating  to 
the  right  has  arisen,  the  question  cannot  be  one  respecting 
abandonment,  but  it  will  be  whether  the  right  has  been 
acquired.  The  remark  of  the  Lord  Chancellor,  to  which 
it  is  now  wished  to  direct  attention,  was,  that  "  after  an 
enjoyment  of  an  access  of  light  for  twenty  years  without 
interruption,  the  right  is  declared  by  the  statute  to  be 
absolute  and  indefeasible ;  and  it  would  seem,  therefore, 
that  it  cannot  be  lost  or  defeated  by  a  subsequent 
temporary  intermission  of  enjoyment  not  amounting  to 
abandonment."     In  this  expression  of  opinion  it  would 

(s)  54  L.  J.,  Ch.  914. 
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Chap.  V.      appear  as  if  his  lordship  thought  that  there  is  a  difference 
"^^'''    •       between  rights  to  light  and  rights  to  other  easements  in 


this  respect,  owing  to  the  peculiar  form  of  the  third 
section  of  the  Act ;  but  it  is  apprehended  that  there  is  no 
such  difference,  for  whether  it  be  that  after  twenty  years' 
enjoyment  a  right  to  light  is  to  be  deemed  absolute  and 
indefeasible  under  the  third  section  of  the  Act,  or  that 
after  a  like  period  of  enjoyment  no  way  or  other  matter 
is  to  be  defeated,  by  showing  only  that  such  way  or  other 
matter  was  first  enjoyed  at  any  time  prior  to  such  period 
of  twenty  years,  each  of  those  periods,  it  is  declared  in 
the  fourth  section  of  the  statute,  is  to  be  deemed  and 
taken  to  be  the  period  next  before  some  suit  or  action ; 
until  such  suit  or  action,  therefore,  a  right  to  light  does 
not  become  absolute  and  indefeasible,  and  a  prescriptive 
title  to  a  way  cannot  be  acquired  under  the  second  section 
of  the  Act;  and  in  either  case  non-user  before  the  suit 
or  action  would  raise  the  question  of  interruption  or  of 
breach  of  continuity  of  user  sufficient  to  defeat  prescrip- 
tion, and  after  the  suit  or  action  neither  right  could  be 
defeated  by  non-user  unless  it  amounted  to  abandonment 
of  the  easement. 

Restoration  Destruction  of  a  building  is  not  of  itself  sufficient  to 

Hcrhts  hTnew  P^^  ^^  ®^^  ^°  ^  right  to  light ;  for,  as  already  observed, 
buildings.  the  question  of  abandonment  is  to  be  decided,  not  alone 
from  the  fact  of  non-user,  but  rather  from  the  intention  of 
the  dominant  owner  when  he  ceased  to  use  his  right,  and 
his  intention  must  always  be  discovered  from  surrounding 
circumstances.  In  Moore  v.  JRaicson  (f)  the  destruction 
of  a  dominant  tenement  with  ancient  windows,  and  the 
erection  of  a  different  kind  of  building  with  a  blank  wall 
in  the  place  of  the  ancient  lights,  was  held  to  have  de- 
stroyed the  right  to  light  after  a  period  of  seventeen  years, 
because  the  intention  of  the  dominant  owner  to  abandon 

(0  3  B.  &  C.  332 ;  3  L.  J.,  K.  B.  32. 
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his  riglit  was  apparent  from  his  acts ;  but  if  a  dominant      Chap.  V. 
owner  pulls  down  his  house  and  erects  another  with  lights         ^^  '  "' 
in  the  same  position  as  the  ancient  windows  of  the  old 
building,  he  does  not  from  that  circumstance  lose  his  right 
to  light,  but  the  easement  attaches  to  the  windows  of  the 
new  building  when  erected  («). 


SUPPORT. 

It  has  been  a  matter  of  doubt  whether  the  placing  of  an  Effect  on 
artificial  weight  on  land  so  as  to  impose  a  greater  pressure  support'of 
on  the  subjacent  or  adjacent  soil  of  other  persons  than  ""^PJ:'"^, 
that  which  previously  existed  has  not  the  effect  of  suspend-  weigtts. 
ing  the  natural  right  to  support  to  which  the  landowner 
was  entitled  before  the  artificial  weight  was  imposed.    The 
same  doubt  may  be  raised  with  regard  to  the  easement  of 
support.     The  question  that  arises,  if  the  owner  of  a  house 
who  has  acquired  a  right  to  support  increases  the  pressure 
on  his  neighbour's  land  by  increasing  the  height  of  his 
building,  is,  whether  he  loses  his  right  to  that  amount  of 
support  to  which  he  was  previously  entitled,  or  whether 
the  servient  owner  is  stiU  bound  not  to  excavate  in  his 
land  in  such  a  manner  as  would  have  caused  the  fall  of 
the  building,  supposing  the  weight  had  not  been  increased  ? 
There  can  be  no  doubt  that  no  greater  obligation  can  be 
cast  on  the  servient  owner  by  the  act  of   imposing  the 
additional  weight  than  that  to  which  he  was  previously 
liable — that   is,  he  cannot  be  compelled  to    support  the 
additional  weight  until  an  easement  has  been  gained  in  that 
behalf;  but  in  the  case  of  the  natural  right  it  has  been  Effect  on  a 
determined  that  the  right  is  not  suspended  if  the  additional  ^^  support", 
weight  of  buildings  is  imposed  on  the  dominant  land ;  but 
.no  action  can  be  maintained  against  the  servient  owner  for 
excavating,  and  causing  the  land  and  buildings  to  sink,  if 

{u)    Curriers'    Company   v.      Kino,   L.  E.,    14  Ch.  D.  213; 
Corhett,    2    Dr.    &    Sm.    355.      49  L.  J.,  Ch.  529. 
Ecclesiastical  Commissioners  v. 

n  GO 
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Chap.  V. 
Sect.  2. 


Effect  on  an 
easement  of 
support. 


Effect  on 
rights  to 
support  of 
excavation  of 
subjacent  or 
adjacent  soil. 


the  sinking  would  not  liave  occurred  had  the  buildings 
not  been  erected.  On  the  other  hand,  if  the  newly 
erected  buildings  were  not  the  primary  cause  of  the 
sinking — that  is,  if  the  land  would  have  sunk  when  the 
excavation  was  made,  even  though  no  buildings  had  been 
there,  the  servient  owner  may  be  sued  for  his  Avrongful 
act  in  removing  the  support  to  which  the  dominant 
owner  was  entitled  of  natural  right,  and  compensation 
may  also  be  recovered  for  the  injury  caused  to  the  build- 
ings as  consequential  damage  {v).  As,  then,  the  effect  of 
building  on  land  is  not  to  suspend  the  natural  right  to 
support,  it  may  be  fairly  assumed  that  the  fact  of  increas- 
ing the  weight  of  an  ancient  building  will  not  have  the 
effect  of  depriving  the  owner  of  his  right  to  that  degree 
of  support  to  which  he  was  entitled  as  an  easement  be- 
fore he  increased  the  weight.  This  point  appears  not  yet 
to  have  been  decided ;  but  it  is  presumed  that  the  only 
effect  of  so  building  would  be  to  deprive  the  householder 
of  a  right  of  action  if  the  injury  arose  through  the  weight 
of  his  house  having  been  increased. 

The  principle  must  be  the  same  if  the  burden  on  the 
servient  tenement  is  increased,  not  by  building  on  the 
dominant  tenement,  but  by  excavation  imder  it,  or  under 
the  adjacent  soil.  No  additional  right  can  be  acquired, 
except  after  long  enjoyment,  to  additional  support  in  con- 
sequence of  such  excavation ;  but  there  is  also  no  reason 
to  suppose  that  the  natural  right  to  support,  or  an  acquired 
easement  of  support,  is  diminished ;  and  therefore  if  an 
adjacent  mine-owner  should  excavate  in  such  a  manner 
that  the  land,  if  in  its  natural  state,  and  entitled  to  support 
by  natural  right,  or  if  buildings  entitled  to  support  as  an 
easement,  would  have  fallen  had  there  been  no  previous 


(v)  Broivn  v.  liobms,  4  H. 
&  N.  186;  28  L.  J.,  Exch. 
250.  Stroyan  v.  Kiioulcs,  6 
H.  &  N.  454  ;  30  L.  J.,  Exch. 


102.  See,  however,  Smith  v. 
Thackerah,  L.  E.,  1  C.  P.  564; 
35  L.  J.,  C.  P.  276,  and  Wtjatt 
V.  Harrison^  3  B.  &  Ad.  871. 
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excavation,  an  action  will  lie  for  the  damage  caused.  It  Chap.  V. 
does  not  appear  that  this  point  has  ever  actually  arisen ; 
but  the  case  of  T/ic  Corporation  of  Birm/Hgluan  v.  Alien  (ic) 
may  be  referred  to  as  an  authority  to  show  that  the  effect 
of  intermediate  excavation  cannot  be  to  increase  the 
burden  on  the  servient  tenement ;  and  it  may,  therefore,  be 
fairly  inferred  that  it  cannot  derogate  from  the  previously 
existing  rights  of  a  dominant  owner. 


WAYS. 

Besides  the    several    means    by  which  all   easements  Private  rights 
may  be  destroyed,  which  have  been  noticed  in  the  first  extino-uished 
section  of  this  chapter,  a  private  riffht  of  way  may  be  on  creation  of 

.  1      ,    ,  ,  ,.  n  IT         •    ^.       £  public  ways. 

extinguished  by  the  creation  or  a  public  riglit  oi  way 
over  the  same  road  subsequently  to  the  acquisition  of 
the  private  right ;  but  though  a  private  right  mai/  thus 
be  destroyed,  destruction  of  the  easement  is  not  the 
inevitable  result  of  the  creation  of  the  public  right,  for 
the  two  may  co-exist,  and  unless  the  dominant  owner 
abandons  or  releases  his  right,  his  easement  is  not 
destroyed.  In  the  case  of  Regina  v.  Chorley  {x)  the 
defendants  claimed  a  private  right  of  way  along  a  lane 
over  which  the  public  had  gained  a  right  of  way  subse- 
quently to  the  creation  of  their  easement,  and  one  question 
in  the  case  was,  whether  the  defendants'  private  right 
was  merged  or  lost  ?  The  Court,  said  that  "  assuming  the 
defendants'  to  have  been  the  prior  right,  theirs  was  the 
dominant  tenement ;  the  lane  was  the  servient  tenement : 
the  owner  of  this  last,  then,  could  not  dedicate  absolutely 
to  the  public  so  long  as  it  remained  subject  to  the  prior 
right ;  he  could  give  nothing  but  what  he  himself  had — a 
right  of  user  not  inconsistent  with  the  defendants'  easement. 
The  question  therefore — Has  the  owner  effectually  made 
an  absolute  dedication  to  the  public  ? — necessarily  involves 

{w)  L.  E.,  6  Ch.  D.  284;  {x)  12  Q.  B.  515. 

46  L.  J.,  Ch.  673. 
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Chap.V.     this:    Has  the  defendant  released  the  right  which  he 
_^!!i£_  enjoyed?" 


"Ways  of  Ways  of  necessity  are  co-extensive  with  the  necessity ; 

cSS'^wfth  tlie  ^^^y  ^^^^®  ^y  implied  grant,  and  such  grant  continues 
necessity.  while  the  necessity  lasts;  the  grant  may  in  fact  be  re- 
garded as  conditional  on  the  continuance  of  the  necessity  ; 
if,  therefore,  the  necessity  comes  to  an  end,  the  right  of 
way  is  extinguished.  It  is  true  that  during  the  argument 
in  the  case  of  Proctor  v.  Hodgson  (y),  Parke,  B.,  observed, — 
"  The  extent  of  the  authority  of  Holmes  v.  Goring  is  that, 
admitting  a  grant  in  general  terms,  it  may  be  construed 
to  be  a  grant  of  a  right  of  way  as  from  time  to  time  may 
be  necessary  ;  I  should  have  thought  it  meant  as  much 
a  grant  for  ever  as  if  expressly  inserted  in  a  deed,  and  it 
struck  me  at  that  time  that  the  Court  was  wrong ;  but 
that  is  not  the  question  now," — but  this  expression  of 
opinion,  coming  even  from  Parke,  B.,  cannot  be  taken  to 
overrule  the  case  of  Holmes  v.  Goring  {z)  and  the  principles 
of  law  there  established.  In  that  case  the  facts  were  that 
the  defendant  was  seised  of  two  closes  of  land,  between 
which  lay  two  other  closes  belonging  to  the  plaintiff,  and 
over  these  the  defendant  enjoyed  a  right  of  way  of  necessity 
from  one  of  his  closes  to  the  other,  as  the  latter  was 
otherwise  without  means  of  approach.  Subsequently  the 
defendant  became  possessed  of  another  piece  of  land 
adjoining,  over  which  he  might  have  passed,  instead  of 
using  the  old  way  over  the  land  of  the  plaintiff ;  and  tlie 
question  was  whether  the  right  of  way  of  necessity  came 
to  an  end  when  the  defendant  acquired  the  possibility  of 
getting  to  his  ground  without  using  the  road  over  his 
neighbour's  soil,  and  it  was  held  that  it  did,  for  that  the 
right  terminated  with  the  necessity.  Best,  C.J.,  said : 
"  If  I  have  four  fields,  and  grant  away  two  of  them  over 

(y)  10  Exch.  p.  828.  (;:)  2  Bmg.   76 ;    2  L.  J., 

C.  P.  134. 
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whieli  I  have  been  accustomed  to  pass,  tlie  law  -will  pre-      Chap.  V. 
sume  I  reserve  a  right  of  way  to  those  which  I  retain  :  " 

but  what  right  ?  The  same  as  existed  before  ?  No,  the 
old  right  is  extinguished,  and  the  new  way  arises  out 
of  the  necessity  of  the  thing.  The  passage  which  has 
been  cited  from  Serjeant  Williams's  note  contains  a 
complete  answer  to  the  argument  on  the  part  of  the 
defendant :  '  A  way  of  necessity,  when  the  nature  of 
it  is  considered,  wiYL  be  found  to  be  nothing  else  than  a 
way  by  grant ' ;  but  a  grant  of  no  more  than  the  circum- 
stances which  raise  the  implication  of  necessity  require 
should  pass."  ....  "A  grant  therefore  arising  out  of 
the  implication  of  necessity  cannot  be  carried  farther 
than  the  necessity  of  the  case  requires,  and  this  principle 
consists  with  all  the  cases  which  have  been  decided." 

Union  of  seisin  causes  extinction  of  a  way  of  necessity  Extinction  of 
as  it  does  of  any  other  easement,  for  the  right  of  passage  ^g^^J^ggity  on 
on  union  ceases  to  be  an  easement,  and  becomes  one  of  union  of 
the  ordinary  rights  of  property  ;  if,  therefore,  the  original 
dominant  and  servient  tenements  are  again,  after  union, 
severed  by  sale  or  otherwise,  the  original  right  does  not  Re-creation  of 
revive,  but  a  new  way  of  necessity  is  granted  by  implica-  ggygrance 
tion  if  the  necessity  continues  (a). 


ino'  macces- 


No  case  has  yet  been  reported  in  which  the  means  of  access  "Ways  becom- 
to  a  path  over  which  there  is  a  private  right  of  way  has  been  g°^g" 
cut  oif  in  such  a  manner  as  to  leave  the  path  inaccessible 
so  as  to  raise  the  question  of  the  effect  of  such  a  circum- 
stance on  the  easement.  Until  recently  no  such  case  had 
arisen  with  reference  to  a  public  right  of  way  ;  but  in 
Bailey  v.  Jamieson  (h)  the  point  came  directly  before  the 
Court  for  determination,  and  it  is  therefore  possible  that 

(a)  Pheysey  v.    Vicary,  per      2  L.  J.,  C.  P.  134. 
Parke,  B.,  16  M.  &  W.  p.  491.  {b)  L.  E.,  1  C.  P.  D.  329. 

Holmes  Y.  Goring,  2Bing.  76; 


566  EXTINCTION,  SUSPENSION,  AND  REVIVAL  OF  EASEMENTS. 

Chap.  V.  a  similar  question  may  arise  with  reference  to  a  private 
^^^^-  -•  right  of  way.  There  was,  in  that  case,  a  public  footpath 
leading  from  one  road  to  another,  but  these  roads  were 
legally  stopped  by  orders  of  quarter  sessions,  and  the 
question  was,  whether  the  public  right  of  way  over  the 
footpath  still  remained.  It  was  held  that  it  was  destroyed, 
for  that  though  it  had  been  decided  in  previous  cases  that 
the  stoppage  of  one  end  of  a  public  road  did  not  destroy 
the  right,  yet  that  when  both  ends  were  stopped  so  that 
the  public  could  not  get  access  to  the  way  it  had  lost  its 
character  of  a  highway,  and  the  right  must  be  held  to  be 
destroyed.  Whether  such  a  point  can  arise  in  the  case  of 
a  private  way  it  is  difficult  to  say,  but  possibly  it  might. 
As,  however,  one  end  of  a  private  way  is  generally,  if 
not  always,  at  the  dominant  tenement,  it  is  difficult  to 
conceive  that  that  end  could  be  stopped,  though  the  other 
end  might ;  as,  for  instance,  if  it  were  at  a  public  highway 
which  was  diverted.  It  is,  however,  possible  that,  although 
the  end  next  the  dominant  tenement  could  not  get  stopped 
while  the  dominant  tenement  continued  in  existence,  yet 
that  a  piece  of  a  path  might  be  cut  off  from  the  rest, — as, 
for  instance,  by  a  landslip  or  by  diversion  and  stopping 
up  of  a  public  way  crossing  it,  or  otherwise,— and  the 
question  would  then  arise  whether  the  easement  remained 
over  the  part  of  the  path  cut  off.  If  the  way  led  to  a 
highway  which  was  stopped,  it  is  presumed  that  the  right 
of  way  would  be  extinguished,  on  the  ground  that  the 
original  grant  was  made  for  a  certain  purpose  (namely,  to 
enable  the  dominant  owner  to  get  to  the  highway),  which 
had  ceased. 


(    ^^7    ) 


APPENDIX, 


THE  PRESCRIPTION  ACT. 

2  &  3  Wm.  IV.  c.  71. 

An  Act  for  shortening  the  Time  of  Prescrijjtion  in  certain 
Cases.  [1st  August,  1832. 

I.  Whereas  the  expression  "Time  immemorial,  or  time  whereof     Appendix. 

the  memory  of  man  runneth  not  to  the  contrary,"  is  now  by    

the  law  of  England  in  many  cases  considered  to  include   and 
denote  the  whole  period  of  time  from  the  reign  of  King  Eichard 
the    First,   whereby  the  title  to   matters  that   have   been    long 
enjoyed  is  sometimes  defeated  by   showing    the-   commencement 
of  such  enjoyment,   which  is  in  many  cases  productive  of  in- 
convenience and  injustice;    for  remedy  thereof  be  it.  enacted  by 
the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spii-itual  and  temporal,    and   Commons,   in  . 
this  present    Parliament    assembled,    and    by    the    authority  of 
the   same,   that  no  claim  which  may  be  lawfully  made  at  the  Claims  to 
common  law,   by   custom,    prescription,    or   grant,   to   any  right  right  of 
of  common  or  other  profit  or  benefit  to   be  taken   and  enjoyed  otS™»roS^ 
from  or   upon   any  land  of  our   Sovereign  Lord  the  King,  his  d  prendre, 
heirs  or  successors,   or  any  land  being  parcel  of  the  Duchy  of  ^ot  to  be 
Lancaster  or  of  the  Duchy  of  Cornwall,  or  of  any  ecclesiastical  thirty  years'^'" 
or    lay  person,   or    body    corporate,    except    such    matters    and  enjoyment  by 
things  as  are  herein   specially  provided   for,    and  except  tithes,  showing  the 
rent,    and   services,    shall,    where   such    right,    profit,    or    benefit  mgu^. 
shall    have    been    actually  taken    and    enjoyed    by  any  person 
claiming   right  thereto  without  interruption   for   the   full   period 
of  thirty  years,  be  defeated  or  destroyed  by  showing  only  that 
such  right,  profit,  or  benefit  was  first  taken  or  enjoyed  at  any 
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after  sixty 
years'  enjoy- 
ment the 
right  to  le 
absolute, 
unless  had  by 
consent  or 
aorreement. 


time  prior  to  sucli  period  of  thirty  years,  but  nevertlieless  such 
claim  may  be  defeated  in  any  other  \ray  by  which  the  same  is 
now  liable  to  be  defeated ;  and  when  such  right,  profit,  or  benefit 
shall  have  been  so  taken  and  enjoyed  as  aforesaid  for  the  full 
period  of  sixty  yeax's,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  unless  it  shall  appear  that  the  same  was  taken 
and  enjoyed  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing. 


In  claims  of 
right  of  way 
or  other 
easement  the 
periods  to  be 
twenty  years 
and  forty 
yeai-s. 


II.  And  be  it  further  enacted,  that  no  claim  which  may  bo 
lawfully  made  at  the  common  law,  by  custom,  prescription,  or 
grant,  to  any  way  or  other  easement,  or  to  any  watercourse, 
or  the  use  of  any  water,  to  be  enjoyed  or  derived  upon,  over,  or 
from  any  land  or  water  of  our  said  Lord  the  King,  his  heirs 
or  successors,  or  being  parcel  of  the  Duchy  of  Lancaster  or  of 
the  Duchy  of  Cornwall,  or  being  the  property  of  any  ecclesi- 
astical or  lay  person,  or  body  corporate,  when  such  way  or 
other  matter  as  herein  last  before  mentioned  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto  without 
interruption  for  the  full  period  of  twenty  years,  shall  be  defeated 
or  destroyed  by  showing  only  that  such  way  or  other  matter 
was  first  enjoyed  at  any  time  prior  to  such  period  of  twenty 
years,  but  nevertheless  such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to  be  defeated ;  and  where 
such  way  or  other  matter  as  herein  last  before  m.entioned  shall 
have  been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty 
years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement  expressly  given  or  made  for  that  purpose  by  deed 
or  writing. 


Claims  to  the 
use  of  light 
enjoyed  for 
twenty  years 
indefeasible, 
unless  shown 
to  have  been 
by  consent. 


HI.  And  be  it  further  enacted,  that  when  the  access  and  use 
of  light  to  and  for  any  dwelling-house,  workshop,  or  other 
building  shall  have  been  actually  enjoyed  therewith  for  the 
full  period  of  twenty  years  without  interruption,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwithstanding,  unless  it 
shall  appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by  deed 
or  writing. 


Before-men-         IV.  And  be  it  further  enacted,  that  each  of  the  respective  periods 
tioned  periods  ^f  years  hereinbefore  mentioned  shall  be  deemed  and  taken  to  be 


PEESCEIPTION  ACT,  2  &  3  WM.  IV.  C.  71.  569 

tte  period  next  before  some  suit  or  action  -wherein  the  claim  or     Appendix, 
matter  to  which  such  period  may  relate  shall  have  been  or  shall  be       7    _         ~ 
brought  into  question,  and  that  no  act  or  other  matter  shall  be  ^^Qj,g  ^gj-j. 
deemed  to  be  an  interruption,  within  the  meaning  of  this  statute,   before  suits 
unless  the   same   shall  have   been   or   shall  be   submitted  to   or  for  claims  to 
acquiesced  in  for  one  year  after  the  party  interrupted  shall  have  pg^ods  relate, 
had  or  shall  have  notice  thereof,   and  of  the  person  making  or 
authorising  the  same  to  be  made. 

V.  And  be  it  further  enacted,  that  in  all  actions  upon  the  case  In  actions  on 
and  other  jDleadings,  wherein  the  party  claiming  may  now  by  law  ^^^.  case  the 
allege  his  right  generally,  without  averring  the  existence  of  such  alleo-e  his 
right  from  time  immemorial,  such  general  allegation  shall  still  be  litrht  g-ener- 
deemed  sufficient,  and  if  the  same  shall  be  denied,  all  and  every  ^  ^;  ^^^ 
the  matters  in  this  Act  mentioned  and  provided,  which  shall  be 
applicable  to  the  case,  shall  be  admissible  in  evidence  to  sustain  or 

rebut  such  allegation ;  and  that  in  all  pleadings  to  actions  of  tres-  In  pleas  to 

pass,  and  in  all  other  pleadings  wherein  before  the  passing  of  this  trespass  and 

Act,  it  would  have  been  necessary  to  allege  the  right  to  have  ^^^.g  ^.jigj-e 

existed  from  time  immemorial,  it  shall  be  sufficient  to  allege  the  party  used  to 

enjoyment  thereof  as  of  right  by  the  occupiers  of  the  tenement  in  allege  his 

respect  whereof  the  same  is  claimed  for  and  during  such  of  the  ^j^g  jmnie- 

periods  mentioned  in  this  Act  as  may  be  applicable  to  the  case,  and  morial,  the 

without  claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as  is  P*?riod  men-_ 
.„    ,  ,  .        ,    11   •    ,       1   ,         1  tioned  m  this 

now  usually  done  ;  and  if  the  other  party  shall  intend  to  rely  on  ^^t  j^ay  be 

any  proviso,  exception,  incapacity,  disability,  contract,  agreement,  alleged ; 

or  other  matter  hereinbefore  mentioned,  or  on  any  cause  or  matter  ^.     ^^'^^P' 

.  1     T        .       1    J.     J.    n .     •  ,     tions  or  other 

of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of  enjoyment,  matters  to  be 

the  same  shall  be  specially  alleged  and  set  forth  in  answer  to  the  replied  to 

allegation  of  the  party  claiming,  and  shall  not  be  received  in  '^P^'^^^-'-ly- 

evidence  on  any  general  traverse  or  denial  of  such  allegation. 

VI.  And  be  it  further  enacted,  that  in  the  several  cases  men-  Restrictino- 
tioned  in  and  provided  for  by  this  Act,  no  presumption  shall  be  the  presump- 
allowed  or  made  in  favour  or  support  of  any  claim,  upon  proof    1?°   °-,  ? 

of  the  exercise  or  enjoyment  of  the  right  or  matter  claimed  for  support  of 
any  less  period  of  time  or  number  of  years  than  for  such  period  or  claims  herein 
number  mentioned  in  this  Act,  as  may  be  applicable  to  the  case  P^°^  ^     °^' 
and  to  the  nature  of  the  claim. 

VII.  Provided  also,  that  the  time  during  which  any  person  Proviso  for 
otherwise  capable  of  resisting  any  claim  to  any  of  the  matters  infants,  &c. 
before  mentioned   shall  have  been  or   shall  be   an  infant,  idiot, 

non  compos  mentis,   feme  covert,  or  tenant  for  life,  or  during 
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What  time  to 
be  excluded 
in  computing 
the  term  of 
forty  yeara 
appointed  by 
this  Act, 


wHcli  any  action  or  suit  shall  have  been  pending,  and  which 
shall  have  boon  diligently  prosecuted,  until  abated  by  the  death 
of  any  party  or  parties  thereto,  shall  bo  excluded  in  the  com- 
putation of  the  periods  hereinbefore  mentioned,  except  only  in 
cases  where  the  right  or  claim  is  hereby  declared  to  bo  absolute 
and  indefeasible. 

YIII.  Provided  always,  and  be  it  further  enacted,  that  when 
any  land  or  water  upon,  over,  or  from  which  any  such  way  or 
other  convenient  watercourse  or  use  of  water  shall  have  been  or 
shall  be  enjoyed  or  derived  hath  been  or  shall  be  held  under 
or  by  virtue  of  any  term  of  life,  or  any  term  of  years  exceeding 
three  years  from  the  granting  thereof,  the  time  of  the  enjoy- 
ment of  any  such  way  or  other  matter  as  herein  last  before 
mentioned,  during  the  continuance  of  such  term,  shall  be 
excluded  in  the  computation  of  the  said  period  of  forty  years, 
in  case  the  claim  shall  within  three  years  next  after  the  end  or 
sooner  determination  of  such  term  be  resisted  by  any  person  en- 
titled to  any  reversion  expectant  on  the  determination  thereof. 

Not  to  extend       IX.  And  be  it  further  enacted,  that  this  Act  shall  not  extend  to 

to  Scotland  or  g^otland  or  Ireland, 
ireland. 

X.  And  be  it  further  enacted,  that  this  Act  shall  commence 
and  take  effect  on  the  first  day  of  Michaelmas  term  now  next 
ensuing. 


Commence- 
ment of  Act. 


Act  may  be  XI.    And    be    it    further    enacted,    that    this    Act    may    be 

amended.  amended,    altered,    or    repealed  during    this  present  Session  of 

Parliament. 


INDEX. 


ABANDONMENT. 

Extinction  of  easements  by  abandonment,  537,  552, 

Eelease  must  be  capable  of  being  implied,  538,  553. 

Not  generally  implied  from  non-user  alone,  538. 

Cessation  of  user  and  other  circumstances,  539. 

Non-user,  when  tbe  only  evidence,  541. 

Non-user  for  less  than  twenty-years,  542,  553. 
Only  occurs  after  easement  actually  acquired,  543. 
Temporary  agreement  to  suspend  user,  544.  _ 
Temporary  substitution  of  a  new  mode  of  enjoyment,  544. 
Eio-ht  of  dominant  owners  to  abandon  easements,  545. 

ABATEMENT. 

Right  to  abate  obstructions,  484. 

ACQUIESCENCE. 

Licences  implied  from  acquiescence,  124. 

When  sufficient  to  prevent  objection  to  an  easement,  124. 

Prescription  Act :  acquiescence  in  interruption,  257. 

What  is  acquiescence,  259. 
Acquiescence  in  wrong  sometimes  prevents  remedy,  433,  457. 

ACQUISITION. 

Easements  acquired  through  an  act  of  man,  116. 

Natiu-al  rights  not  so  acquired,  116.  _ 

Act  of  creation  and  acquisition  often  implied,  116. 

In  what  cases  impUed,  116. 
Modes  of  acquiring  easements,  117. 

QiKere:  whether  grant  or  covenant  is  always  implied,  117. 
Easements  the  same  by  whatever  mode  acquired,  119. 
Necessity  for  a  deed  for  acquisition  of  easements,  120. 
Contract  for  an  easement  not  under  seal,  120. 
Parol  agreement.  Statute  of  Frauds,  122. 
Licences,  how  acquired,  122. 
Grant  by  parol,  122. 
Implied  from  acquiescence,  124. 
Implied  from  surrounding  circumstances,  125. 
Acquisition  of  Easements  by  Grant,  125  {see  Grant). 
Acquisition  by  virtue  of  an  Act  of  Parliament,  186  {see  Act  of 

Parliament). 
Acquisition  under  a  Devise,  189  (see  Devise). 
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ACQUISITION— conf/nwff?. 

Acquisition  by  Proscription,  189  {see  PEESCRirxiON  and  Pre- 

scKiPTiox  Act). 
Acquisition  under  a  Custom,  260  (see  Custom). 

ACTION. 

Action  for  trespasses  during  prescriptive  user,  210. 
Prescriptive  user  must  bo  next  before  some  action,  212 — 214. 
Eight  of  action  for  distm-bance  of  easements,  417. 
Damage  requisite  to  support  certain  actions,  418,  475,  491,  498. 

In  tbe  case  of  natural  rights,  420. 

In  the  case  of  easements,  422. 

Absence  of  damage  if  the  time  for  suing  is  limited,  424. 

Damage  must  be  substantial,  424. 

Slight  damage  by  many  persons,  425. 
When  the  occupier  of  a  dominant  tenement  alone  can  sue,  425. 
When  a  reversioner  can  sue,  425,  457,  472. 
Action  for  continuing  a  disturbance,  427,  475,  502. 
Continued  damage  from  same  act,  fresh  cause  of  action,  495. 
Eiparian  owners  must  prove  injury  in  that  character,  513. 
See  also  INJUNCTION  ;  AiR  ;  Light  ;  Support  ;  Use  of  Water  ; 
Pollution  of  Water  ;  Streams  ;  Ways. 

ACT  OF  PAELIAMENT. 

Easements  acquired  by  virtue  of  Acts  of  Parliament,  117,  186. 

By  express  terms  or  apparent  intention  of  the  Act,  187. 

Immediate  or  conditional,  188. 
Grant  at  variance  with  an  Act,  147. 
Grant  partly  at  variance  with  an  Act,  147,  353. 
No  prescription  at  variance  with  an  Act,  230. 
Prescription  partly  at  variance  with  an  Act,  354. 
See  also  Eailways  Clauses  Consolidation  Act,  1845 ;  Con- 
vey ancing  Act,  1881 ;  Frauds,  Statute  of. 

"  ACTUAL  "  ENJOYMENT. 

"Actual "  enjoyment  required  by  the  Prescription  Act,  203. 

Actual  user  for  nineteen  years  and  a  part  only,  203. 

E\ddence  to  prove  actual  enjoyment,  204. 
Light  actually  enjoyed  though  the  house  uninhabitable,  278. 

ADJACENT  SUPPOET. 

See  Support. 

AGEEEMENT. 

Agreement  for  easement  under  seal,  effect  of,  note(c),  132. 
Prescription  ;  enjoyment  "by  some  consent  or  agreement,"  280. 
See  also  Contract  ;  Frauds,  Statute  of. 

AIE. 

Eights  in  connection  with  the  air,  39.  _ 

Natural  right  to  free  passage  of  air,  39. 
Natural  right  to  purity  of  air,  47. 

Limit  of  right,  47. 
Acquired  right  to  pollute  air,  47,  265. 
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AIR — continued. 

Air  to  windows,  45. 
Ventilation  of  buildings,  45. 
Free  escape  of  air,  46. 
Purity  of  air,  47. 

Limit  of  natural  riglit  to  pimty  of  au',  47,  364. 
Pollution  by  reasonable  use,  47,  364. 
Pollution  by  carrying  on  trade,  48,  364. 
Air  compared  with,  light  and  water,  49. 

Bight  to  free  passage  suboi'dinate  to  the  right  to  build,  50,  267. 
Opening  new  windows  to  admit  air,  53,  267. 
Eight  to  obstruct  air  from  new  windows,  54,  267. 
Windows  overlooking  railways,  268. 
Acquisition  of  right  to  have  free  passage  uninterrupted,  263. 
Prescriptive  right  to  uninterrupted  flow  of  wind,  263. 
Prescriptive  right  to  air  to  window,  264. 
Implied  grant  of  right  to  pollute  air,  264. 
Prescriptive  right  to  pollute  air,  265. 

Qnce.re  :  whether  acquirable  under  Prescription  Act,  200. 
Implied  grant  of  right  to  an  uninterrupted  flow  of  air,  263,  270. 
Not  implied  from  suffering  windows  to  be  opened,  267. 

Acquisition  of  right  against  railway  companies,  268. 
Partition  of  land  and  houses,  270. 

Sale  of  house  reserving  adjoining  land,  270. 
Sale  of  land  reserving  house,  272. 
Disj)osal  of  house  and  land  simultaneously,  272. 
Effect  of  tenancy  at  time  of  sale  or  disijosition,  273. 
Acquisition  of  right  by  constructive  notice,  276. 
Open  ground  and  erections ;  prescriptive  right  to  flow,  289. 
Eight  of  action  for  obstruction,  443. 

Pree  passage  of  air  and  light  distinguished,  444. 
Injunctions,  when  granted  for  obstruction  of  air,  445. 
Pollution:  right  to  sue  for,  445. 

Pollution  must  be  unjustiflable,  445. 

Air  previously  polluted  by  other  means,  447. 
Coming  to  a  place  where  the  air  is  jjolluted,  447. 
Unavoidable  pollution  by  trade,  448. 
Public  nuisance  by  pollution,  457. 
Eight  of  action  by  reversioner  for  pollution,  457. 
Acquiescence  in  pollution  prevents  an  injunction,  457. 

ALTEEATION  OP  DOMINANT  TENEMENTS. 
Easements  cannot  be  increased  by  alteration,  356. 

Even  though  effected  by  a  third  party,  357. 
Opening  new  and  increasing  ancient  windows,  53,  369,  555. 
Improving  condition  of  windows  to  obtain  moi'e  light,  369. 
Eight  to  divert  part  of  a  stream ;  increase  of  user  by  altering 

mill,  383. 
Easement  of  necessity:  necessity  increased  by  alteration,  391. 
Alteration  of  place  of  access  to  a  way,  393. 
Easements  frequently  lost  by  alteration,  529. 

Alteration  must  be  material,  530. 

Trifling  alteration  has  no  effect,  533. 
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APPAEENT  AND  CONTINUOUS  EASEMENTS. 
Implied  grant  on  partition  of  an  estate,  174. 
Cases  considered,  174 — 183. 
Eesult  of  tlie  authorities,  183. 

APPEOPRIATION  OF  WATEE. 

Acquisition  of  easements  in  flowing  water  by,  328. 
Effect  on  riglit  to  sue  for  disturbance  of  natural  rights,  328. 
No  riglit  acquired  to  water  in  a  well  by  appropriation,  330. 
Appropriation  of  the  water  of  artificial  streams ;  riglit  to  bug 
for  pollution,  331,  515. 

APPUETENANCES. 

What  easements  pass  to  a  purchaser  as  appurtenances,  136.  _ 
()/(asi-easements  used  by  vendor  during  unity  of  ownership, 
136. 
Exceptional  cases,  137. 

AETIFICIAL  STEEAMS. 

Defined  and  distinguished  from  natural  streams,  72. 
Prescriptive  rights  in,  320. 
Temporary  and  permanent,  320. 

See  also  STREAMS. 

"AS  OF  EIGHT."  •  ,     „    . 

For  presumption  of  lost  grant  user  must  be  "as  of  right,     1 1 2. 
For  prescription  user  must  have  been  "  as  of  right,"  242. 

Except  in  the  case  of  light,  243,  286. 
Prescription  Act;    "  as  of  right,"   "claiming  right  thereto," 
243.  ^    .  ,  _, 

User  by  peimission,  stealth  or  precarious  not  "as  of  right, 

245. 
Nor  unless  peaceably  enjoyed,  247. 
Prescription;  interruption  in  enjoyment  "  as  of  right,"  253. 

ASSIGNMENT. 

See  TBAJsrsFEB  of  Easements. 


BUILDINGS.  ^  ^     ,     ^   ^^ 

Effect  of  building  on  natural  right  to  support  for  land,  60. 
Easement  of  support  for  buildings,  65, 
Support  for  buildings  from  land,  66. 
Support  for  buildings  from  buildings,  69. 
Effect  of  contiguity  of  buildings,  69. 

Obligation  to  use  care  when  removing  buildings,  69. 
Obligation  to  shore,  or  give  notice  of  removal,  69. 
Acquisition  of  right  to  support  for  buildings,  306. 

From  land  and  adjoining  buildings  by  implied  grant,  306. 
From  land  from  long  enjoyment,  307. 

Is  it  part  of  the  natui-al  right  to  support  ?  308. 
Can  it  be  acquii'ed  by  prescription  ?  309. 
At  common  law  or  under  the  Act  P  311. 


INDEX.  575 

BVILBl^GS— continued. 

Acquisition  of  right  to  support  for  buildings — continued. 
From  land  from  long  enjoyment — continued. 

Can  a  modern  lost  grant  be  presumed?  312. 
Can  a  right  be  acquired  irrespectively  of  gi'ant  ?  312. 
Eesult  of  Angus  v.  DuUon,  314. 
From  buildings  from  long  enjoyment,  316. 
Limited  right  to  support,  374. 
Natural  right  to  suj^port ;— effect  of  building  and  excavation, 

60,  486. 
Eight  to  sue  for  disturbance  of  support  for  buildings,  487. 
Effect  of  increasing  the  weight  of  the  buildings,  488. 


CHIMNEY. 

Free  cmTcnt  of  aii-  to  chimney,  44. 

No  right  of  action  for  obstruction,  443. 
Eight  to  use  another  person's  chimney,  note  (c),  109. 

"CLAIMING  EIGHT  THEEETO." 

Prescription  Act;  "as  of  right" — "claiming right  thereto,"  243. 
See  cdso  As  of  Eight. 

CLOTHES  LINES. 

Eight  to  fasten  and  dry  linen  an  easement,  note  (r),  109. 

CONDITIONAL  GEANT. 

Grant  of  an  easement  may  be  subject  to  a  condition,  149. 

Or  subject  to  periodical  interruption,  note  {b),  387. 
Grant  to  become  "  void"  in  a  certain  event,  149. 

CONSENT. 

Prescription  Act ;  enjoyment  "  by  some  consent  or  agreement  " 
280. 

CONSTEUCTION. 

Sale  of  land  and  "appurtenances,"  136. 
Sale  of  land  with  easements  "  used  and  enjoyed,"  139 — 145. 
The  word  "  grant"  not  essential  in  a  deed  of  grant,  145. 
Easements  excepted  or  reserved  on  sale  of  land,  146. 
Grant  at  variance,  or  partly  at  variance,  with  an  Act  of  Par- 
liament, 147,  353. 
Grant  by  a  company  ultra  vires,  147. 
Grant  at  variance  with  another  grant,  148. 
Grant  subject  to  a  condition,  149. 
Grant  to  become  "  void"  conditionally,  149. 
Grants  construed  most  strongly  against  the  grantor,  351. 

CONTINUING  DISTUEBANCE. 

Eight  to  sue  for  continuing  a  disturbance  after  action,  427. 
Exception :  tenant  in  possession  of  obstructing  buildin"- 
474.  *" 

Another  exceptional  case,  502. 
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CONTINUOUS  EASEMENTS. 

See  Apparent  and  Continuous  Easements. 

CONTINUOUS  ENJOYMENT. 

Prescriptive  user  must  be  continuous,  252. 

Need  not  be  incessant,  2j2. 

Exclusion  of  periods  of  disability  no  breach,  222. 
An  interruption  and  a  breach  of  continuity  distinguished,  252. 

CONTRACT. 

Contract  for  an  easement  not  under  seal,  valid,  120,  428. 
Parol  agreement ;  part  performance ;  Statute  of  Frauds,  122. 
See  also  LICENCES ;  Covenant. 

CONVEYANCING  ACT,  1881. 

General  words  in  deeds  of  conveyance,  134. 

The  word  "  grant"  not  essential  to  convey  easements,  146. 

COPYUOLD. 

Grant  by  copyholder  of  right  to  destroy  support,  void,  300. 

COVENANT. 

Evmning  with  the  land  having  the  effect  of  easements,  22. 
Eor  rights  not  recognised  as  easements,  29,  109. 
Acquisition  of  easements  by  covenant,  126. 
Agreement  for  easement  under  seal,  effect  of,  note  (c),  132. 
Quiet  enjoyment;  implied  grant,  477. 

Effect  of  general  words  on  grants  of  easements,  477. 

General  meaning  of  covenant,  477. 
See  also  Grant. 

CEOWN. 

Prescription  against,  277. 

CEEATION  OE  EASEMENTS. 

See  Acquisition. 

CUSTOM. 

Customs  distinguished  from  easements,  24. 
Easements  acquii-ed  by  virtue  of  customs,  2G,  117,  260. 

Claims  both  by  prescription  and  under  a  custom,  261. 

Acquisition  under  the  Prescription  Act,  27,  194,  261. 

Customs  must  be  reasonable  and  certain,  262. 
Eight  to  obstruct  ancient  light  under  customs,  283. 
Cub-tom  to  deprive  land  of  support  by  mining  unreasonable,  299. 


DAMAGE.  ^       ^  .        ^. 

Actual  damage  requisite  to  siipport  certum  actions,  41». 

In  the  case  of  natural  rights,  420. 

In  the  case  of  easements,  422. 
Effect  of  absence  of  damage  if  time  for  suing  is  limited,  424. 
Damage  must  be  substantial,  424. 

Slight  damage  by  many  persons,  425. 
Prospective  injury,  action  for,  442. 
Continued  damage,  when  fresh  cause  of  action,  495. 
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DAMAGES. 

Awarded  in  lieu  of  an  injunction;  stat.  21  &  22  Vict.  c.  27... 

436. 
Cases  relating  to  award  of  damages  in  lieu  of  injunctions,  437. 
For  prospective  injuiy  threatened,  442. 
Por  obstruction  of  light,  what  recoverable,  note  (/),  464. 
See  also  Injunction. 

DEDICATION. 

Private  rights  of  way  not  created  by  dedication,  341. 
The  public  take  by  dedication,  341. 

DEED. 

Easements  only  granted  or  transferred  by  deed,  4,  120,  360. 

Deeds  alone  formerly  called  ivritings,  note  (e),  4. 

Contract  for  an  easement,  not  under  seal,  valid,  120,  428. 

Licences  granted  by  deed,  124. 

Construction ;  surrounding  cii'cumstances,  349. 

Construction;  most  strongly  against  grantor,  351. 

See  also  Geant. 

DEEOGATION  EEOM  GEANT. 

Derogation  from  grant,  by  preventing  user  of  easement,  128. 

DEVISE. 

Easement  acquii'ed  under  a  devise,  117,  189. 
Construction  of  wills,  189. 

DIEECTION  OF  WAYS. 
^S'ee  Ways. 

DISABILITY. 

See  Incapacity  ;  Pkesceiption  Act. 

DISTEIBIJTION  OF  EASEMENTS. 

Eiparian  rights  ;  division  of  riparian  land,  386. 
Way,  right  of;  division  of  dominant  tenement,  401. 

DISTUEBANCE  OF  EASEMENTS. 

Primd-facie  right  to  be  fi"ee  from  distiu'bance,  418. 
Actions  for  disturbance,  417 — 522  (see  Action). 
Continuance  of  disturbance  after  action,  427,  495. 
Breach  of  contract  for  an  easement,  428. 
See  also  Am;   Light;   Streams;   Support;   Pollution  of 
Water;  Use  of  Water;  Ways. 

DIVEESION  OF  STEEAMS. 

Natural  right  to  the  uninterrupted  flow  of  streams,  84. 
Eight  to  divert  may  be  acquired  as  an  easement,  85,  326. 
Natui-al  right  to  divert  for  use,  86. 

Obligation  to  return  diverted  water  to  the  stream,  86. 
Eight  to  have  water  diverted  by  another  person,  87. 
Eight  to  divert  flood  water,  88. 

Eight  to  divert  the  flow  of  the  sea  for  protection  of  land,  89. 
Eight  to  divert  tidal  rivers  for  protection  of  land,  90. 
Eight  to  divert  part  of  a  stream,  383. 
See  also  Streams. 

G.  P  P 


578  INDEX. 

DIVISION  OF  LAND. 

See  Partition  of  Land. 

DOMINANT  OWNER. 
Wlio  is,  15. 

DOMINANT  TENEMENT. 

Essential  for  the  existence  of  an  casement,  8. 

What  is,  15. 

Easements  cannot  be  severed  from  dominant  tenements,  12, 

395. 
Must  be  distinct  property  from  the  sei-vient  tenement,  15. 

Easements  between  landlord  and  tenant,  16. 

Between  tenants  of  same  landlord,  17,  249. 
Easements  beneficial  to  their  dominant  tenements,  17,  380. 

Can  only  be  used  for  their  dominant  tenements,  380,  398. 
Effect  of  j)artition  of  dominant  tenements,  386,  401. 

DEAINAGE  OF  LAND. 

Destruction  of  support  by  di'ainage,  62,  305. 

Eight  to  drain  away  water  of  undefined  streams,  83,  319. 

DEAINS. 

Pollution  of  streams  by  pubUc  sewers,  512. 


EASEJklENT. 

Nature  of  easements,  1. 

Misuse  of  the  "word  "  Easement,"  1. 

Definition,  2. 

Distinguished  from  natural  rights,  2. 

Distinguished  from  licences,  3  {sec  LICENCES). 

Can  only  be  granted  by  deed,  4,  120. 

Assignment  of  easements,  359  {see  TrANSEER). 
A  jJrivilcge  only,  not  an  interest  in  land,  5. 
Exclusive  use  of  land  not  an  easement,  6. 
A  privilege  ivithout  profit,  8. 
Easements  in  gross  unknown  to  the  law,  8. 
Cannot  be  severed  from  its  dominant  tenement,  12,  395. 
Dominant  and  servient  tenements  distinct,  15. 

Prescriptive  rights  between  landlord  and  tenant,  16. 

Prescriptive  rights  between  tenants  of  same  landlord,  17, 
249. 
Easements  by  grant  of  landlord  possible,  17. 
Must  be  beneficial  to  its  dominant  tenement,  17,  380, 
No  easement  for  benefit  of  the  servient  tenement,  19. 
Nature  of  the  obligation  on  the  servient  owner,  20. 
Eights  with  an  active  obligation  on  servient  owner,  22. 
Distinguished  from  customs,  24. 
May  be  acquired  by  virtue  of  customs,  26,  260. 
New  species  of  easements  not  recognised  by  law,  28,  108, 
Effect  of  easements  on  natural  rights,  31. 
Inconsistent  natural  rights,  31. 
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EASEMENT— coHi??iMei. 

Inconsistent  easements,  32,  355. 

Cannot  coexist,  32. 

Eelease  probably  pi'esumed  from  inconsistent  user,  33. 
Subordinate  easements,  34. 

Easements  of  necessity,  35  (see  NECESSITY,  Easements  OF). 
Acquisition  of  easements,  116  {see  Acquisition). 
Easements  and  their  incidents  the   same  by  whatever  m.ode 

acquii-ed,  119. 
Easements  appiu'tenant  and  (/((osV-easements,  distinction,  132. 
Meaning  of  "  Easement  "  in  Prescription  Act,  sect.  2... 194. 

Horse-racing,  19*7. 

UninteiTupted  flow  of  air,  195. 

Noise,  197. 

Light,  197. 

Pews,  197. 

Trees  overhanging,  198. 

Support,  198. 

Pollution  of  air,  200. 
Extent  and  mode  of  user,  348  {see  Extent  OF  EASEMENTS  and 

Mode  of  User). 
No  hindi-ance  to  consistent  use  of  land,  355. 
Distribution  on  partition  of  dominant  tenements,  386,  401. 
Eight  to  make  the  subject  of  an  easement  fit  for  use,  409. 
Disturbance  of  easements  and  legal  remedies,  417. 
Extinction,  suspension,  and  revival  of  easements,  523. 
See  also  the  respective  titles  throughout  the  Index. 

EASEMENTS  OF  NECESSITY. 
Bee  Necessity,  Easements  of. 

EAVESDEOPPING. 

Eight  to,  note  (c),  109. 

Eaising  roof  from  which  water  drips,  effect  of,  533. 

ESTOPPEL. 

Estojjpel  from  denying  an  easement,  130. 

EXCAVATION. 

Effect  on  natural  right  to  adjacent  support,  60. 
Excavation  under  houses,  62. 
Easement  of  support  for  excavated  land,  62. 
Eight  to  let  down  surface  land  by  excavating,  70. 
See  also  Mines  ;  Support. 

EXCEPTION. 

Exception  of  an  easement  on  conveyance  of  land,  146. 

EXCESSIVE  USEE. 
See  Mode  OF  User. 

EXCLUSIVE  USE. 

Exclusive  use  of  land  not  an  easement,  6. 

pp2 
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EXTENT  OF  EASEMENTS. 

Natural  rights  limited  by  eacli  other,  348. 
Abridged  and  suspended  by  casements,  349. 
Measure  of  easements  created  by  deed,  349,  387. 

Construction  of  deed  ;  suiTounding  circumstances,  349. 
Measiu'e  of  easements  acquired  by  prescription,  350,  388. 

Surrounding  cii'Ciunstances  to  be  considered  with  user, 
350. 
Grants  construed  most  strongly  against  the  grantor,  351. 
Grant  partly  at  variance  with  an  Act  of  Parliament,  353. 
Prescription  partly  at  variance  with  an  Act  of  Parliament,  354. 
Easements  do  not  prevent  the  consistent  use  of  land,  355. 
Increase  of  easements  by  alteration  of  dominant  tenements, 
356. 

By  alterations  effected  by  a  third  party,  357. 
User  gradually  increasing,  383. 

EXTINCTION  OF  EASEMENTS. 

Presumption  on  acquisition  of  an  inconsistent  easement,  33. 
Natural  rights  may  be  suspended,  but  not  extinguished,  524. 
Easements  may  be  extinguished  or  suspended,  524. 

Eevive  after  suspension  but  not  after  extinction,  524,  550. 
Modes  by  which  easements  may  be  extinguished,  526. 

1.  By  Act  of  Parliament,  526. 

2.  By  operation  of  law,  526. 

Completion  of  the  purj^ose  of  a  grant,  526. 
Easements  of  necessitj'  on  termination  of  necessity,  528. 
Determination  of  term  for  which  granted,  529. 
Alteration  of  the  dominant  tenement,  529. 

Extinction  only  if  alteration  is  material,  530. 

Not  if  trifling,  533. 
Unity  of  seisin,  534. 

Necessity  for  unity  of  seisin,  536. 

And  for  estates  in  fee  simple,  536. 

Unity  of  possession  and  enjoyment  not  material,  537. 

3.  By  the  act  of  the  dominant  owner,  537. 

Eelease  and  abandonment,  537,  552. 

Non-user  alone  not  conclusive  evidence,  538. 

When  release  presumed  on  cessation  of  user,  539. 

When  non-user  the  only  evidence  of  a  release,  541. 

Non-user;  presumption,  542,  554. 

Release  or  abandonment  when  possible,  543. 

Temporary  cessation  of  user,  544. 

Eight  of  dominant  owner  to  abandon,  545. 


FASCIA. 

Eight  to  fasten  on  another's  house,  note  (c),  109. 

FEME  COVEET. 

Prescription  :  exclusion  of  periods  diuing  marriage,  217. 

FISH. 

Eight  to  take  fish,  a  i^mfit  d  iwendre,  8. 
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FLOODS. 

Eiglit  to  protect  land  from  floods,  88. 

Liability  for  injury  to  neighbours,  note  (x),  88. 
Eiglit  to  protect  laud  from  the  sea,  89. 

Injury  to  a  neighbour  justifiable,  89. 

Obligation  to  keep  up  sea  walls,  89. 
Diversion  of  tidal  rivers  for  protection  not  justifiable,  90. 

PLOW  OF  AXE. 

See  Air  and  Wind. 

FLOW  OF  LIGHT. 

See  Light. 

FLOW  OF  WATEE. 

See  Streams  and  Floods. 

FOEFEITUEE. 

Easements  void  and  voidable,  149. 

FOULING  AIE. 

See  PoLLiTTioN  OP  Air. 

FOULING  WATEE. 

See  Pollution  of  Water. 

FEAUDS,  STATUTE  OF. 

Parol  contract  for  easement,  122,  428. 
Part  performance,  122,  428. 

GENEEAL  WOEDS. 

General  words  in  a  deed  of  conveyance,  133. 
Provisions  of  the  Conveyancing  Act,  1881,  as  to,  134. 
Construction  of,  136. 

"Appurtenances,"  what  will  pass  by  grant  of,  136. 
^itasf-easements  will  not  generally,  136. 
Exceptional  cases,  137. 
When  2(/fls/-easements  will  pass  under  general  words,  138. 
Grant  of  easements  "used  and  enjoyed,"  139. 
Easements  first  used  during  unity  of  ownership,  140. 
Modification  of  previous  rule,  141. 
Eesult  of  authorities,  144. 

GEANT.  ^    .  ^  ^     ,^ 

Grant  at  variance  with  natural  rights,  31. 
Grant  at  variance  with  an  existing  easement,  33. 
When  implied,  116. 

Easements  in  theory  always  created  by  grant,  117. 
Acquisition  by  grant,  125. 
Acquisition  by  covenant,  126. 
Landlord  and  tenant,  128. 
Grant  bv  one  tenant  to  another,  128. 

Derogation  from  grant  by  preventing  user  of  an  easement,  128. 
Estoppel  from  denjang  a  grant  of  an  easement,  130. 
Grant  for  a  limited  period,  132. 
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GliANT—contimied. 

Acquisition  by  express  grant,  132. 

Easements  appurtenant  and  ^Masi-easements,  distinction, 

132. 
By  particular  description,  133. 
By  general  words,  133 — 145  {see  General  Words). 

Provisions  of  the  Conveyancing  Act,  1881...  134. 
The  vcord  "grant"  not  essential,  145. 
Exception  or  reservation  of  easement  on  sale  of  land,  146. 
Void  grants,  147. 

Grant  at  variance  with  an  Act  of  Parliament,  147,  353. 

Grant  by  a  company  ultra  vires,  147. 

Grant  at  variance  with  another  grant,  33,  148. 
Conditional  grant,  149. 

Grant  subject  to  interruption,  note  (6),  387. 
Quiet  enjoyment,  effect  as  a  grant,  149. 
Acqiii.sition  by  implied  grant,  149,  270. 

When  a  reservation  of  easements  can  be  implied,  149. 
Prescription,  implied  gi-ant  in,  152. 

Easements  necessary  to  render  a  gi-ant  beneficial,  152,  344. 
Grant  implied  from  surrounding  cii'cumstances,  153. 
Presumption  of  lost  grant  after  twenty  years'  user,  155, 
191. 

The  doctrine  questioned,  158. 

Presumed  only  if  prescription  possible,  160. 

Evidence  to  sustain  a  presumption  of  lost  grant,  160. 

Nature  of  the  presumption  of  a  lost  grant,  161. 

Evidence  to  rebut  the  jDresumption,  161. 

User  must  have  been  as  of  right,  172  (see  "As  OF 
Eight"). 

Ignorance  of  and  incapability  of  resisting  user,  173. 

Effect  of  old  agreement  on  presumption,  173. 
Apparent  and  continuous  easements :   implied  grant  on 
partition  of  estate,  174. 

Cases  considei-ed,  174 — 183. 

Result  of  the  authorities,  183. 
Presumption  of  grant  essential  to  a  prescriptive  title,  191 
(see  Prescription). 

Except  in  cases  of  right  to  light,  283. 

Qucere, — in  cases  of  right  to  support,  309. 
Construction  most  strongly  against  grantor,  351. 

GEOSS,  EIGHTS  IN. 

Not  easements,  9. 

Easements  cannot  be  severed  from  dominant  tenements,  12,  395. 


HOESE-EACING. 

Not  an  "easement"  under  Prescrii)tion  Act,  sect.  2...  197. 

IDIOTS. 

Prescription  :  exclusion  of  periods  during  idiotcy,  217. 
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IGNOEANCE. 

Ignorance  of  user  prevents  presumption  of  lost  grant,  173. 
And  prescription,  238. 

IMMEMOEIAL  USEE. 

Necessary  for  prescription  at  common  law,  190. 
Meaning  of,  190. 

Presumption  of,  after  twenty  years'  user,  191. 
Eaises  presumption  of  a  grant,  191. 

IMPLICATION  OF  GEANT. 

See  Gkant  ;  Presumption  ;  Pkescription  ;  Licences. 

INCAPACITY. 

To  resist  user  prevents  presumption  of  lost  grant,  173. 

And  prescription,  232  (see  Peesckiption). 

Character  of  tlie  power  of  resistance,  234. 

Qucere, — in  cases  of  riglit  to  light,  288. 
And  of  support,  309. 
Incapacitj''  to  make  a  grant  prevents  prescription,  236. 
Incapacity  to  take  a  grant  j)revents  prescription,  237. 

INCONSISTENT  EASEMENTS. 
See  Easement. 

incoepoee.il  eight. 

Easements  are  incori^oreal  riglits,  5. 

Confer  no  interest  in  the  soil,  5. 

Grant  of  the  exclusive  use  of  land,  not  incorporeal,  6. 

INCEEASE  OF  EASEMENTS. 

Alteration  of  dominant  tenements,  356. 

Opening  new  and  increasing  ancient  windows,   53,  369, 

555. 
Improving  the  condition  of  ancient  windows,  369. 
Mill  requii'ing  more  water  in  consequence  of  alteration, 
383. 
By  act  of  third  party,  357. 

INFANCY. 

Prescription  :  exclusion  of  periods  during  infancy,  217. 

INJUNCTION. 

In  what  cases  granted  by  the  Court,  431. 
Disturbance  merely  threatened,  433. 
Mandatory  injunction  to  compel  repairs  by  servient  owner, 

434. 
Damages  awarded  in  lieu  of  :  Stat.  21  &  22  Yict.  c.  27... 436. 

Cases  relating  thereto,  437. 
Acquiescence  in  wrongful  act,  433,  457,  459. 
Granted  at  the  suit  of  a  person  with  limited  interest,  474. 
When  a  possibiLLty  of  future  injmy  only,  480. 

INTEEMITTENT  STEEAMS. 

What  are,  81. 

Natural  rights  and  easements  therein,  82. 
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INTEREUPTIONS. 

Evidence  of  user  not  being  as  of  right,  247. 
Prescriptive  user  must  be  uninterrupted,  252. 
InterrTiption  in  enjoyment  as  of  right,  253. 
Interruption  in  enjoyment  as  an  casement,  254. 
Interruption  in  enjoyment  in  fact,  255. 
Interruption  in  fact  as  at  common  law,  255. 
Non-user,  255. 

Partial  interrui")tion  of  user,  256. 
Trifling  and  accidental  interruptions,  25G. 
Suspension  of  user  by  agreement,  or  for  convenience, 
256. 
Interruption  in  fact  under  tbe  Prescription  Act,  257. 

Must  be  siibmitted  to  or  acquiesced  in  for  one  year 

after  notice,  257. 
Fluctuating  interruptions,  258. 
Notice  of  j^erson  causing  interruption,  258. 
Involuntary  discontinuance  of  enjoyment  required, 

259. 
Obstruction  by  a  stranger,  259. 
What  is  acquiescence,  259. 
Interruption  during  tenancy  for  life,  260. 

lEEIGATlON  OF  LAND. 

Eiparian  right  to  irrigate  riparian  land,  381. 


LANDLOED  AND  TENANT. 

User  of  easements  by  tenant  in  landlord's  ground,  16,  248. 

Prescrii^tive  rights  between  tenants,  1 7,  249. 

Grant  by  landlord  to  tenant,  17,  128. 

Grant  by  one  tenant  to  another,  128. 

Prescription  against  a  landlord  out  of  possession,  232. 

LANDS  CLAUSES  ACT,  1845. 

See  E  AIL  WAY  Clauses  Act,  1845. 

LICENCES. 

Distinguished  from  easements,  4. 
Effect  of  a  licence,  4, 
How  conferred,  122. 

By  word  of  mouth,  123. 

By  wiiting,  123. 

By  deed,  123. 

Implied  from  acquiescence,  124. 

Implied  from  circumstances,  125. 
Licence  or  permission  to  use  prevents  prescription,  246. 
Eemedy  for  obstruction,  429. 

Obstruction  by  grantor,  429. 

Obstruction  by  stranger,  430. 
Eevocable  and  irrevocable,  546. 

Connected  with  grant  irrevocable,  546. 

Execution  of  a  permanent  and  expensive  work,  548. 
Eevocation  by  adverse  act  of  the  grantor,  549. 
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LIFE  ESTATES. 

Prescrij)tion  :  exclusion  of  periods  of  life  estates,  217,  221,  224. 

LIGHT. 

Compared  with  air  and  water,  49. 

Nattu-al  riglit  to  use  of  light,  51. 

Nature  of  a  "  right  to  light,"  51. 

Eight  to  open  new  and  increase  ancient  windows,  53,  369. 

Eight  to  obstruct  new  windows,  54,  369. 

Eights  as  against  railway  companies,  55. 

Acquisition  by  grant,  267. 

No  grant  implied  from  suffering  new  windows  to  be  made, 

267. 
Eailway  companies,  acquisition  of  right  against,  268. 
Implied  grant  on  partition  of  land  and  houses,  270. 

Sale  of  house,  reserving  adjoining  land,  270. 

Sale  of  land,  reserving  house,  272. 

Disposal  of  house  and  land  simultaneously,  272. 

Severance  of  house  and  land  by  will,  273. 

Effect  of  a  tenancy  at  the  time  of  sale  or  disposition,  273. 
Acquisition  of  right  by  constructive  notice,  276. 
Acquisition  by  prescription,  276. 

Light  not  claimable  by  prescription  at  common  law,  209,  283. 
Prescription  Act,  203,  276. 

Actual  enjoyment  for  full  term  required,  203. 

Conflict  of  ijrovisions  of  Act,  203. 

Crown,  prescrij^tion  against,  277. 

Actual  enjoyment; — house  uninhabitable,  278. 

New  building,  commencement  of  enjoyment,  279. 

Enjoyment  by  "  some  consent  or  agreement,"  280. 

Customary  right  to  obstrvict  by  building  abolished,  283. 

Prescriptive  right  depends  solely  on  the  statute,  283. 
No  grant  or  licence  presumed,  285. 
Doubts  on  these  points,  285. 

Light  need  not  be  enjoyed  "  as  of  right,"  286. 

Capability  of  resisting  enjoyment,  288. 

Enjoyment  in  the  character  of  an  easement,  288. 
Open  ground  and  erections,  no  prescriptive  right  for,  289. 
Shop  windows  ; — light  for  display  of  goods,  290. 
Extraordinary  light  for  special  purpose,  290,  366. 

Eight  by  grant  for  extraordinary  purpose,  293. 
Increasing  and  altering  light  by  reflection,  293. 
Extent  of  the  right  to  Hght,  365. 

When  acquii'ed  by  prescription,  365. 

When  acquired  by  grant,  365. 

The  ptirpose  for  which  used  not  to  be  regarded,  368. 
Improving  the  mode  of  user,  369. 
Eree  jsassage  of  air  and  light  distinguished,  444. 
Obstruction  of  light,  458. 

Eight  to  sue,  459. 

Eestraint  by  injunction,  459. 

Award  of  damages  in  lieu  of  injunction,  437. 
Acquiescence  in  building,  effect  of,  459. 

Eight  by  implied  grant :  obstruction,  460. 
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LlOrKT—contintied. 

Obstruction  of  ligM — continued. 

Pacts  alleged  as  justification  for  obstructing  light,  461. 

That  sufficient  light  is  loft,  461. 

That  a  new  stream  of  light  is  substituted,  462. 

That  ancient  lights  have  been  improved,  462. 

Position  of  an  obstructing  building,  463. 

Ancient  lights  enlarged  or  new  windows  opened,  463. 
Eight  of  action  by  reversioner,  472. 

Injunction  at  the  suit  of  person  with  limited  interest,  474. 
Tenant :  liability  for  obstruction,  474. 

Not  liable  for  continuing  obstruction,  475. 
Substantial  injury  requisite  to  supj)ort  an  action,  475. 
Covenant  for  quiet  enjoyment,  477. 
Light  prevented  falling  at  an  angle  of  45  degrees,  479. 
Possibility  of  future  injury  only,  480. 
Bight  to  abate  an  obstruction  of  light,  484. 
Loss  of  right  by  abandonment,  552  (see  Abandonment). 

Presumption  of  release  of  servient  owner's  obligation,  553. 
Presumption  after  less  than  twenty  years'  non-user,  553. 
Effect  of  altering  the  size  or  position  of  windows,  555. 

Effect  on  rights  acquired  by  grant,  555. 

Effect  on  rights  acquired  by  prescription,  555. 

Intention  manifested  always  to  be  considered,  559. 
Non-user,  559. 
Eestoration  of  ancient  lights  in  new  buildings,  560. 

LIMIT  OF  EASEMENTS. 

See  Extent  oe  Easements. 

LOST  GEANT. 
See  Grant. 

LUNACY. 

Prescription  ;  exclusion  of  periods,  217. 


MANUEACTUEES. 

Natural  right  to  use  water  of  streams  for  manufactui-ing  pur- 
poses, 382. 

MAEEIAGE. 

See  Feme  Covebt. 

MEEGEE. 

Easement  granted  for  a  term,  extinction  on  merger,  529. 

MINE. 

Eight  of  necessity  to  dig  through  siuiace  land,  35. 
Natural  right  to  support  afforded  by  minerals,  57. 
Eight  to  excavate  minerals  and  substitute  props,  59. 
Eesult  if  destruction  of  support  is  inevitable,  (50,  372. 
Support  afforded  by  water  in  a  mine  :  right  to  drain,  62. 
Eight  to  let  down  surface  land  when  excavating  minerals,  70. 
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MINE — continued. 

Mining  leases  :  riglit  of  lessee  to  destroy  all  sui)port,  297. 
Eesorvation  of  mines  -with,  power  to  work  them,  '616. 
Eailways:   mining  under  land  pui-chased  compulsorily,  300, 

49G. 
See  also  Support. 

MISCELLANEOUS  EIGHTS. 
Public  highway,  10. 
Pews,  note  (y),  10. 
Common,  note  (f),  10. 

Fastening  clothes-lines  and  drying  linen,  note  (c),  109. 
Nailing  trees  to  a  wall,  note  (c),  109. 
Fascia  or  sign  on  house,  note  (c),  109. 
Use  of  a  chimney  for  smoke,  note  (c),  109. 
Public-house  sign  post,  note  (c),  109. 
Eavesdropping,  note  (c),  109,  533. 
Tethering  horses,  note  (c),  109. 
Uninterrupted  prospect,  110. 
Uninterrupted  view  of  shop  "windows,  110. 
Undisturbed  i^rivacy,  114. 

MODE  OF  USEE. 

Limit  and  mode  of  user  of  easements,  348. 
How  ascertained,  349. 

If  an  easement  is  granted  by  deed,  349,  387. 

If  acquired  by  prescription,  350,  388. 
Increase  of  user  by  alteration  of  the  dominant  tenement,  356. 

Effected  by  the  act  of  a  third  party,  357. 
Excessive  user,  358. 

Eight  to  obstruct  excess,  358. 

Obstruction  of  rightful  with  excessive  user,  359. 

Enlarging  and  increasing  number  of  windows,  369,  463. 

Improving  the  condition  of  ancient  windows,  369. 
Eepair  of  the  subject  of  an  easement,  362. 

Obstruction,  preventing  access  for  repair,  363. 
Water  of  natiu'al  streams,  user  of,  375. 

Limited  by  right  to  uninterrupted  flow,  375. 

Eight  to  use  to  be  exercised  reasonably,  375. 

Supplying  a  gaol,  lunatic  asylum  or  town,  375. 
Extent  of  riparian  estate,  376. 

Ordinary  and  extraordinary  use,  378. 

For  utility  and  benefit  of  the  riparian  estate  only,  380. 

Irrigation  of  riparian  land,  381. 

Use  for  manufacturing  purposes,  382. 

User  gradually  increasing,  383. 

Division  of  riparian  estate,  386. 
Pollution  of  water  by  particular  or  by  any  means,  385. 
Eights  of  way,  user  of,  387. 

Ways  only  to  be  used  for  their  dominant  tenements,  395. 

Persons  entitled  to  use  a  way,  398. 

Use  of  way  to  locus  ad  quern  and  thence  beyond,  398. 

Mere  colourable  use  of  dominant  tenement,  399. 

Way  leading  to  a  highway,  399. 


588  INDEX. 

MODE  OF  VBEB,— continued. 

Eiglits  of  way,  user  oi— continued. 

Decreasing  the  width  of  ways,  400. 

Division  of  dominant  tenement,  401. 

Way  impassable  ;  right  to  walk  on  adjoining  land,  404. 

Way  periodically  interrupted  ;  right  to  de\aate,  405. 

Extraordinary  interruption  ;  right  to  deviate,  405. 

Destruction  of  road  ;  right  to  deviate,  405. 

Want  of  repair  ;  right  to  deviate,  406. 

Way  impassable  by  act  of  grantor ;  right  to  deviate,  408. 

Eepaii-  of  ways,  409. 

Direction  of  ways,  409. 

Dii-ection  of  ways  of  necessity,  411. 

Variation  of  direction  of  such  ways,  414. 
Yariation  of  mode  of  using  ways,  414. 

Eight  to  apply  modern  inventions,  414. 
Power  to  make  ways  to  be  exercised  reasonably,  415. 
See  also  Extent  of  Easements. 


NAILING  TEEES. 

Eight  to  nail  trees  to  a  wall,  note  (e),  109. 

NATUEAL  EIGHTS. 
What  are,  3. 

Given  by  law  and  inherent  in  land,  3. 
Cannot  be  severed  from  their  dominant  tenements,  12. 
How  affected  by  easements,  31,  349. 
Natural  rights  apparently  inconsistent,  31,  348. 
"  Eiparian  Eights,"  what  are,  78  {see  Eiparian). 
No  natural  rights  of  way,  100. 
Cannot  be  extinguished,  524. 
May  be  suspended,  524. 
After  suspension  will  revive,  524. 
Eevival,  550. 
See  also  AiR ;  Light  ;  Support  ;  Streams  ;  Water. 

NATUEAL  STEEAMS. 

Defined  and  distinguished  from  artificial  streams,  72. 
See  also  Streams. 

NECESSITY,  EASElklENTS  OF. 
Their  nature,  35. 

Whether  there  must  be  an  absolute  necessity,  36,  345. 
Pass  under  general  words  of  conveyance,  136. 
Acquisition  of  ways  of  necessity,  344. 

No  other  way  must  exist,  345. 

One  way  of  necessity  only  allowed,  346. 

Grant  must  be  capable  of  being  presumed,  346. 
Co-extensive  with  the  necessity,  391. 

Not  increased  by  alteration  of  dominant  tenement,  391. 

Extinguished  when  the  necessity  ceases,  528,  564. 
Extinction  on  union  of  seisin,  565. 

Eevival  on  severance,  565. 
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NEGLIGENCE. 

Eemoval  of  one  of  two  adjoining  buildings,  69, 
Obligation  to  use  care,  69. 
Obligation  to  shore  or  give  notice  of  removal,  69. 

NEW  SPECIES  OF  EASEMENT. 

Not  recognised  by  law,  28,  108. 

Covenant  for  such,  right  binding  on  covenantor,  29,  109. 

"NEXT  BEFOEB"  SUIT  OE  ACTION. 

Prescription  Act :  user  to  be  next  before  some  suit  or  action, 
212. 
Not  before  the  commission  of  an  adverse  act,  212. 
Meaning  of  some  suit  or  action,  213. 
User  must  be  next  before  suit  or  action,  213. 
No  such  rule  at  common  law,  214. 
Periods  of  disability  excluded  from  computation,  221. 

NOISE. 

Acquisition  of  prescriptive  right,  197. 

NON  COMPOS  MENTIS. 

Prescription:  exclusion  of  periods  of  lunacy,  217. 

NON-USEE. 

Acquisition  of  easements  prevented  by  non-user,  255. 

Susj)ension  of  user  by  agreement,  or  for  convenience,  256. 
Non-user  alone  not  conclusive  evidence  of  abandonment,  538. 
When  non-user  raises  a  presumption  of  abandonment,  5-12. 
When  non-user  is  the  only  evidence  of  abandonment,  541. 
Non-user  for  less  than  twenty  years^i^resumption,  542,  554. 
Non-user  explained  in  denial  of  abandonment,  544. 


OBSTEUCTION. 

See  Interruptions  ;   Air  ;   Light  ;    Prospect  ;    Streams  ; 
Window;  Ways. 

OCCUPIEE. 

Disturbance :  when  occupier  of  dominant  tenement  must  sue, 

425. 
Eight  of  action  by  reversioner,  425,  457,  472,  520. 

OWNEESHIP,  UNITY  OF. 
See  Unity  of  Ownership. 


PAEOL. 

Licences  granted  by  parol,  4,  123. 

Easements  only  granted  or  transferred  by  deed,  4,  120,  359. 
Contract  for  an  easement  not  under  seal,  valid,  120,  428. 
Statute  of  Frauds,  122. 
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PAETITION  OF  LAND. 

Conveyance -with.  "  appiirtenances  "  :  (/MasZ-easements,  136. 
Grant  of  easements  "  used  and  enjoyed"  during  iinity,  139. 
Implied  grant  of  apparent  and  continuous  easements,  174 — 186. 
Division  of  dominant  tenement :  effect  on  riparian  rights,  386. 
Elfect  on  rights  of  way,  401. 

PASTURAGE. 

Eight  of  pasturage  2i  profit  a  prendre,  8. 

PEACEABLE  ENJOYMENT. 

Prescriptive  user  must  be  peaceable,  247. 

Interruptions  :  evidence  that  enjoyment  is  not  peaceable,  247. 

PENNING  BACK  WATEE. 

Eight  to  pen  back  the  water  of  streams  an  easement,  85. 
Acquisition  of  such  right  by  prescription,  327. 
See  also  Streams. 

PEEMANENCE. 

Prescription:  tenements  and  subjects  of  easements  must  be, 
240. 

PEEMISSION. 

>See  Licences. 

PLANS. 

Ways  shown  in  plans  of  property  conveyed ;  grant,  342. 

POLLUTION  OF  AIE. 

Natural  right  to  purity  of  air,  47. 

Limit  of  that  right,  47,  364. 
Eight  to  pollute  air  an  easement,  47,  265. 
Pollution  in  the  absence  of  an  easement,  when  justifiable,  49. 
Implied  grant  of  right  to  pollute  on  sale  of  a  factory,  265. 
Acquisition  of  right  to  pollute  by  prescription,  200,  265. 
Eight  of  action  for  pollution,  445. 

Pollution  must  be  unjustifiable,  445. 

Air  previously  polluted  by  other  means,  447. 

Coming  to  a  place  where  the  air  is  polluted,  447. 

Unavoidable  pollution  by  trade,  448. 

Eesult  of  authorities,  445. 
Public  nuisance,  457. 
Eight  of  action  by  a  reversioner,  457. 
Injunction:  acquiescence  in  pollution,  457. 

POLLUTION  OF  WATEE. 

Natural  right  to  purity  of  water  of  natural  streams,  95,  331. 
No  such  right  in  artificial  streams,  331. 
No  distinction  between  surface  and  underground  water,  or 
defined  and  undefined  streams,  96,  513. 
Eight  to  pollute  water,  97. 

An  easement  within  meaning  of  the  Prescription  Act,  202. 
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POLLUTION  OF  ViAT'ER— continued. 

Eiglit  by  appropriation  to  purity  of  artificial  streams,  331. 
Acquisition  of  right  to  pollute  streams,  336._ 

Pollution  imperceptible  and  gradually  increasing,  336. 
Measure  of  prescriptive  right  to  pollute  streams,  383. 

Measure  if  pollution  has  gradually  increased,  383. 
Pollution  by  particular  means,  change  of  process,  385. 
Eight  to  sue  for  pollution,  508. 

Pollution  by  others  no  justification  for  fouling  water,  510. 

Pollution  of  water  by  trade  not  justifiable,  510. 

When  the  Court  will  restrain  pollution,  511. 

Drainage  of  towns  restrained  for  pollution  of  streams, 
512. 

Eiparian  owners  must  prove  injury  in  that  character,  513. 

Pollution  of  underground  water,  513. 

Eight  of  action  in  absence  of  right  to  use  water,  515. 

POST, 

Eight  to  place  on  land,  note  (c),  109. 

POUEING  WATEE  OVEE  LAND. 

Eight  to  cause  water  to  flow  over  land,  an  easement,  87. 

A  ' '  watercourse  "  within  meaning  of  Prescription  Act,  202. 
May  be  acquired  by  grant  or  prescription,  327. 
No  obligation  to  continue  sending  such  water,  328. 

PEECAEIOUS  ENJOYMENT. 

Insufficient  for  prescription,  245. 

PEESCEIPTION. 

Acquisition  of  easements  by  prescription,  117,  189. 

Cannot  be  so  acquired  for  a  limited  period,  132,  211. 
Natui-e  of  prescription  at  common  law,  190. 

Meaning  of  "  immemorial  usage,"  or  "time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,"  190. 

Presumption  of  immemorial  usage,  191. 

Presumption  of  grant,  191. 

Actual  grant  prevents,  192. 

Difficulty  at  common  law,  192. 
Under  the  Prescription  Act  {see  Pkescription  Act). 
Common  law  not  affected  by  the  Act,  208. 

Except  in  cases  of  right  to  light,  208,  283. 

And  {quctre)  other  absolute  and  indefeasible  rights,  209. 
Legalisation  of  previous  user  when  easement  acquired,  210. 
Owners  in  fee  can  alone  prescribe  at  common  law,  210. 

Claims  in  right  of  occupiers  under  the  Act,  211. 

All  prescriptive  rights  acquired  for  the  owner  in  fee,  211. 
User  the  same  in  character  at  common  law  and  under  Act, 

225. 
No  prescription  at  variance  with  a  grant,  225. 
No  prescription  at  variance  with  a  prescriptive  right,  227. 

May  be  subordinate  to  adverse  right,  34,  228. 
Prescription  may  be  at  variance  with  natural  rights,  228. 


592  INDEX. 

TU'ESC'RIPTIO^— continued. 

No  prescription  unless  a  grant  can  be  presumed,  191,  228. 
Excejjt  in  cases  of  right  to  light,  228,  283. 
And  perhaps  of  support,  312. 
Evidence  in  denial  of  such  grant,  as  a  fact,  229. 
Easement  must  have  been  capable  of  being  granted,  230. 
Owner  totally  deprived  of  use  of  land  immaterial,  230, 
No  prescrijation  adversely  to  a  statute,  230,  354. 

Prescription  subsequent  to  an  adverse  statute,  231. 
Servient  owner  must  have  been  able  to  resist  user,  232. 
User  in  land  occupied  by  a  tenant,  232. 
In  land  not  the  property  of  the  servient  owmer,  232. 
The  power  to  resist  must  be  by  reasonable  means,  234. 
Qucere :  in  cases  of  right  to  light,  and  support,  288, 
309. 
Servient  owner  must  have  been  able  to  gi'ant  the  right, 

236. 
Dominant  owner  must  have  been  able  to  take  by  grant, 

237. 
When  incapacity  must  exist  to  defeat  prescription,  237. 
No  prescription  if  servient  owner  ignorant  of  user,  238. 

Knowledge  presumed  in  some  cases,  239. 
Tenements  and  subject  of  easement  must  be  permanent, 
240. 
Prescription  must  give  title  against  all  persons,  241. 
User  must  have  been  "  as  of  right,"  242. 
Except  in  the  case  of  light,  243,  286. 
Prescription  Act :  "  as  of  right,"  "  claiming  right  thereto," 

243. 
User  not  by  permission  or  stealth,  or  precarious,  245. 
Must  be  peaceably  enjoyed,  247. 

Interruptions,  evidence  that  user  is  not  peaceable, 
247. 
User  "  as  of  right  "  disproved  by  cii-cumstances,  248. 
Privilege  must  be  enjoyed  in  character  of  an  easement,  248, 

288. 
User  must  be  iminterrupted  and  continuous,  252. 
Interruptions  in  enjoyment  as  of  right,  253. 
Interruptions  in  enjoyment  as  an  easement,  254. 
Interruptions  in  enjoyment  in  fact,  255. 

At  common  law,  255  (see  Interruptions). 
Under  the  Prescription  Act,  257  (see  Interruptions). 
Easements  not  claimable  by  prescription  and  custom,  261. 
Measure  of  easements  acquii^ed  by  prescription,  350. 
See  also  Prescription  Act. 

PEESCEIPTION  ACT  {for  the  Act,  see  Appendix,  p.  567). 
Acquisition  by  custom  recognised,  27,  261  (see  Custom). 
Origin  of  the  Act,  190. 
Preamble,  192. 

Section  1  relates  io  profits  d  prendre,  193. 

Section  2. — Ways  or  other  easements,  watercourses,  and  the  use 
of  water,  193. 
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PEESCRIPTION  ACT— cont in  ued. 
Explanation  of  section  2...  194. 

"  Custom,  prescription,  or  grant,"  194. 

Private  (not  public)  ways,  194. 

"  Or  other  easements,"  194. 

Wind,  195. 

Horse  racing,  197. 

Current  of  air,  197. 

Noise,  197. 

Light,  197. 

Pews,  197. 

Trees  overhanging,  197. 

Support,  198. 

Pollution  of  air,  200. 

Must  be  for  purpose  contemplated  by  the  Act,  201. 

Easement  claimed  to  obtain  pro/ii  d  prendre,  201. 

"  Watercourse"  :  meaning  ambiguous,  201. 

"  Use  of  water,"  203  (see  Use  of  Water). 
Section  3.— Light,  193,  203. 

Meaning  of  the  Act  and  nature  of  the  right,  276. 
Prescription  at  common  law  not  affected  by  Act,  208. 

Except  in  cases  of  right  to  light,  208,  283. 

And  {qucere)  other  absolute  and  indefeasible  rights,  209. 
Legalisation  of  prior  user  when  prescription  complete,  210. 
Section  5. — Occupiers  of  land  prescribe  in  their  own  names, 
211. 

Easements  nevertheless  acquired  for  the  owner  in  fee, 
211. 
Section  4. — Prescriptive  periods  to  be  next  before  some  suit  or 
action,  212. 

Not  computed  from  adverse  act,  212. 

Meaning  of  some  suit  or  action,  213. 

User  must  be  next  before  some  suit  or  action,  213. 
Litervening  life  estates  to  be  excluded,  221. 

No  such  rules  for  prescription  at  common  law,  214. 
Section  6. — No  presumption  of  user  in  the  absence  of  proof, 

214. 
Section  7. — Exclusion  from  computation  of  periods  of  disability 

of  persons  interested  in  resisting,  217. 
Section  8. — Exclusion  from  computation  of  tenancies  for  life 
and  years  in  the  servient  tenement,  217. 

"  Other  convenient  watercourse,"  meaning  of,  218. 

"Any  person  entitled  to  any  reversion,"  meaning  of,  220. 

"  Eeversion  "  does  not  inchide  a  remainder,  221. 

Intervention  of  life  estate:  effect  of  sections  4  and  7... 221. 

Continuity  of  period  :  effect  of  sections  7  and  8... 222. 

Distinctions  and  mistakes  in  sections  7  and  8... 222. 
Exclusion  of  terms  from  periods  of  40  years,  224. 
User  the  same  in  character  at  common  law  and  under  Act,  225. 
Commencement  of  enjoyment,  date  of,  279. 
Enjojnnent  by  "  some  consent  or  agreement,"  280. 
See  also  Prescription  ;  Interruptions  ;  "  As  of  Right." 

G.  Q  Q 
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rEEsmrPTioN. 

Acqiiisition  of  easements  by  presumed  grant,  149. 

Presumed  or  implied  reservation  of  easements,  149. 

In  prescription,  152. 

Easements  necessary  to  render  a  grant  beneficial,  152. 

Grant  presumed  from  surrounding  circumstances,  153. 
Of  lost  grant  after  twenty  years  user,  155,  191. 

The  doctrine  as  to  tbis  questioned,  158. 

Only  arises  in  certain  cases,  160. 

Evidence  to  sustain  presumption,  160. 

Nature  of  tbe  presumption,  161. 

Evidence  to  rebut  tbe  presumption,  161. 

User    must    bave  been  as   of    right,    172   [see   "As   OF 
Eight"). 

Prevented  by  ignorance  of  and  incapacity  to  resist  user, 
173. 
Grant,  jiresumption  of,  after  agreement,  173. 
Prescription  depends  on  presumption  of  a  grant,  191,  228. 
Presumption  of  user  forbidden  by  tbe  Prescription  Act,  214. 

Meaning  of  tbis  prohibition,  215. 

PEIYACY. 

Eights  to  undisturbed  privacy  not  recognised  by  law,  114. 

PEIVILEGE. 

An  easement  is  a  privilege,  5. 

Grant  of  entire  interest  in  the  soil  not  a  privilege  or  easement,  6. 

Eight  to  take  coal,  and  all  coal,  distinguished,  6. 

Grant  of  exclusive  use  of  land,  6. 

PEOFITS  A  PEENDEE. 

Not  easements,  8. 

Eights  to  take  fish,  stone,  trees,  or  pastui-e,  8.  ^ 
Eight  to  take  water  an  easement,  not  a  lyrofit  d  'prendre,  8. 
Easement  claimed  under  the  Prescription  Act  to  obtain  a  profit 
a  prendre,  201. 

PEOSPECT. 

Eight  to  uninterrupted  prospect  not  a  recognised  easement, 

110. 
Covenant  not  to  obstruct  prospect  obligatory.  111. 

Such  covenants  frequently  run  with  the  land.  111. 
Yiew  of  a  shop  window,  112. 

PUBLIC  WATS. 

Mere  privileges  to  pass  over  land,  7. 

Eight  of  land-owner  to  use  the  soil,  7. 

Not  easements,  10,  101. 

Effect  as  regards  the  owner  of  the  soil,  103. 

Ways  common  to  a  class  of  persons  are  casements,  106. 

Public  and  private  ways  may  co-exist,  106,  563. 

Eepair,  if  public  and  private  ways  co-exist,  note  (;<■),  107. 

Not  affected  by  the  Prescription  Act,  194. 
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PUBLIC  WAYQ—contmued. 
Acquired  by  dedication,  341. 

Eight  to  alter  place  of  access  to  a  public  way,  393. 
Public  rights  extend  over  whole  width  of  road,  note  {v),  400. 
Way  impassable  :  right  to  walk  on  adjoining  soU,  404 — 409. 
Straying  over  land ;  presumption  of  dedication,  410. 
Obstruction  of  a  public  way;  remedy,  521. 
Obstruction  of  private  way  over  a  public  road,  521. 

Of  a  private  way  by  obstacle  in  a  public  road,  522. 

PUBLIC-HOUSE  SIGN. 

Eight  to  place  sign  opposite  a  house,  note  (c),  109. 

PUEITY  OF  AIE. 

See  Am ;  Pollution  of  Am. 

PUEITY  OF  WATEE. 

See  Pollution  of  Watee  ;  Streams, 


QUIET  ENJOYMENT,  COVENANT  FOE. 
No  grant  implied,  149. 

No  grant  of  right  to  light  and  air  implied,  477. 
Effect  of  this  covenant  on  a  grant  by  general js^ords,  477. 
General  meaning  of  the  covenant,  note  (w),  477. 


EACING. 

See  Hoese-Eacing. 

EAILWAY  COMPANIES. 

Eight  to  obstruct  light  like  other  landowners,  55,  268. 

EAILWAYS  CLAUSES  CONSOLIDATION  ACT,  1845. 

Support  from  minerals  :  effect  of  compulsory  purchase,  300,  496. 
Separation  of  mines  before  purchase,  302. 
Eight  of  purchaser  of  superfluous  lands,  304. 

Eight  of  such  piu-chaser  to  notice  of  working,  304. 
Compensation  for  obstruction  of  light,  note  (/),  464. 

EELEASE. 

Extinction  of  easements  by  release,  537,  552. 
Eelease  may  be  actual  or  presumed,  538. 

Not  generally  presumed  from  non-user  alone,  538. 
When  presumed  on  cessation  of  user,  539. 

Non-user  when  the  only  evidence  of  release,  541. 
Non-user  for  less  than  twenty  years,  542,  554. 
Eelease  only  possible  after  easement  has  been  acquired,  543. 
Presumption  of  release :  suspension  of  user  by  agreement,  544. 
Substitution  of  new  method  of  enjoyment,  544. 
Eight  of  dominant  owner  to  release  or  abandon  easement,  545. 

EEMAINDEE. 

Prescription  Act:  not  a  "reversion"  \;nder  sect.  8... 221. 

Q  Q  2 
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EEPAIR. 

Right  to  repair  the  subject  of  an  easement,  362,  374,  109. 

Obstruction  preventing  repair,  363. 

No  obligation  on  the  servient  owner,  21,  374. 

Exceptional  case,  mandatory  injunction,  434. 
Obstruction  preventing  access  for  repair,  363. 
Way  out  of  repair  ;  right  to  deviate,  406. 
Right  to  make  the  subject  of  an  easement  suitable  for  use, 

409, 
No  right  of  action  for  neglect  to  repair  a  way,  519. 

RESERVATION  OP  EASEMENTS. 

Operation  of  a  reservation  on  a  sale  of  land,  146. 
When  implied  or  presumed,  149. 

RESISTANCE. 

Incapacity  to  resist  user  prevents  presumption  of  grant,  173. 
Prescription  Act :  exclusion  of  periods  of  incapacity,  217. 
Incapacity  to  resist  user  prevents  prescription,  232. 

The  power  to  resist  must  be  by  reasonable  means,  234. 
Incapacity  from  ignorance  of  user,  238. 
Qacere, — in  cases  of  right  to  light,  288. 

REVERSION. 

Prescription  Act :  remainder  not  a  "reversion"  under  sect.  8 

...221. 
Disturbance :  when  occupier  only  can  sue,  425. 

Cases  in  which  a  reversioner  can  sue,  425,  457,  472,  519. 

REVIVAL. 

Easements  and  natural  rights  revive  after  suspension,  524, 

550. 
Easements  extinguished  cannot  revive,  550, 
Re-division  of  tenements  after  unity  of  seisin,  551. 

Re-creation  if  proper  words  used  in  deed  of  partition,  551. 
Revival  of  ways  of  necessity,  565. 
See  also  Extinction. 

RIPARIAN. 

"  Riparian"  land,  owners,  proprietors,  and  rights,  meaning  of, 

78. 
Riparian  rights  in  rivers,  79. 
Rights  and  obligations  of  riparian  owners  at  the  soui'ce  of  a 

stream,  82, 
No  riparian  rights  unless  the  course  is  defined  and  known, 
83, 
Underground  streams,  83. 
Riparian  rights  suspended  on  creation  of  easements,  85. 
Grant  of  privilege  of  disturbing  riparian  rights,  86. 
Extent  of  a  riparian  estate,  376. 

Riparian  rights  incident  to  the  whole  estate,  376. 
Division  of  riparian  estate ;  effect,  386, 
Riparian  owners  must  prove  injury  in  that  character,  513. 
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EIYEES. 

Eiparian  rights  in  tidal  and  navigable  rivers,  79. 
Eight  to  defend  land  from,  floods,  88. 

Injury  to  neighboiu's  therefrom,  note  {x),  88. 

Tidal  rivers  different  from  the  sea,  90. 
See  also  Streams. 


SEA. 

Flooding  by  the  sea  :  right  to  defend  land,  89. 
Obligation  to  maintain  sea-walls,  89. 

SEISIN,  UNITY  OF. 

See  Unity  of  Ownership. 

SEEYIENT  OWNEE. 

Who  is,  15. 

Nature  of  the  obligation  on  a  servient  owner,  20. 

To  suffer  or  refrain  from  doing  something,  20. 

Eights  with  an  active  obligation  on  servient  owner,  22. 

SEEVIENT  TENEMENT. 

What  is,  15. 

Must  be  distinct  property  from  the  dominant  tenement,  15. 

Easements  between  landlord  and  tenant,  16. 

Between  tenants  of  same  landlord,  17,  249. 

No  easement  for  benefit  of  the  servient  tenement,  19. 

SEVEEANCE  OF  LAND. 
See  Partition  of  Land. 

SHOP  WINDOWS. 

Uninterrupted  view  of,  112. 

Implied  covenant  not  to  obstruct,  113. 
Unobstructed  light  for  display  of  goods  in  a  window,  290. 

SHOEING  UP  BUILDINGS. 

Obligation  when  removing  adjoining  buildings,  69. 

SIGN-POST. 

Eight  to  fix  on  land,  note  (c),  109. 

SMOKE. 

Eight  to  convey  smoke  up  another  person's  chimney,  note  (c), 
109. 

SPEINGS. 

Eights  and  obligations  as  to  the  water  of  springs,  82. 
Meaning  of  "  spring,"  note  (?),  83. 

STATUTE. 

See  Act  of  Parliament. 

STATUTE  OF  FEAUDS. 

See  Frauds,  Statute  of. 
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STONE. 

Eight  to  take  stones  a  p'^'ofit  d  prendre,  8. 

STBEAMS. 

Natural  and  artificial  streams  defijied  and  distinguished,  72. 
Water  from  a  natural  source  in  a  natural  course,  73. 
Water  fi'om  a  natural  soiu'ce  in  an  artificial  coui'se,  73. 
Water  flowing  by  artificial  means  into  a  natural  stream, 
78._ 
Natural  rights  in  natural  streams,  78. 
No  natural  rights  in  artificial  streams,  78. 
Easements  in  both  natural  and  artificial  streams,  78. 
"Eiparian"  land,  owners,  proprietors,  and  rights,  meaning  of, 

_78. 
Tidal  and  navigable  rivers,  riparian  rights  in,  79. 
Intermittent  streams,  81. 
Eights  and  obligations  of  a  riparian  owner  at  the  source  of 

natural  stream,  82. 
No  rights  unless  course  is  defined  and  known,  83,  319,  325. 
Eights  in  underground  streams,  83,  90,  325. 
Eights  which  have  relation  to  the  flow  of  stream,  84. 
Natui'al  light  to  uninterrupted  flow,  84. 
Adverse  rights  to  divert,  consume,  or  to  pen  back,  85. 
Eight  to  have  water  diverted  by  another  person,  87. 
Eight  to  cause  water  to  flow  on  another's  land,  87. 
Obligation  to  continue  sending  such  water,  88. 
Eight  to  divert  flood  water,  88. 
Protection  of  land  from  the  flow  of  the  sea,  89. 

Obligation  to  maintain  sea-walls,  89. 
Tidal  rivers ;  right  to  jn-otect  land,  90. 
Underground  streams,  90. 

Sui'face  streams  affected  by  underground  water  drainage, 
94. 
Eights  which  have  relation  to  purity  of  streams,  95,  330  [see 

Pollution  of  Water). 
Eight  to  take  water  for  use,  98  (see  Use  OF  Water). 
Acquisition  of  I'ights  in  water,  318. 
By  gi-ant,  319. 
By  prescription,  319. 

Streams  must  be  deflned  and  permanent,  319. 
Artificial  streams ;  when  i^rescrijDtive  rights  possible,  320. 
Temporary  and  permanent  streams,  320. 
Against  originator  of    temporary   artificial    stream, 
321. 
May  be  acquired  against  other  persons,  324. 
Prescriptive  right  in  permanent  artificial  streams,  324, 
Underground  streams,  acquisition  of  rights  in,  325. 
If  defined  and  known,  325. 
Not  if  undefined  or  unknown,  325. 
Except  by  actual  grant,  325. 
Acquisition  of  right  to  divert  streams,  326. 
Acquisition  of  right  to  obstruct  and  pen  back  water,  327. 
Except  against  the  public  in  navigable  streams,  327. 
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QT'KEAM.^—contrmced. 

Acqaisition  of  riglits  in  water — continued. 

Acquisition  of  right  to  cause  water  to  flow  over  land,  327. 

Obligation  to  continue  the  stream,  328. 

Appropriation  of  water  (see  Appropriation  of  Water), 
328. 
Limit  of  natural  rights  to  use  and  flow  of  water,  375. 
Extent  of  I'iparian  estate,  376. 

Eight  to  divert  part  of  the  water :  increase  of  user,  383. 
Division  of  riparian  estate  ;  effect  on  riparian  rights;  386. 
Distm-bance  of  water  rights,  498. 

Eight  to  sue  for  diversion  or  obstruction  ;  damage,  498. 

Injury  to  the  right  to  the  flow  sufficient  to  support  action, 
498. 

Water  diverted  from  a  stream  but  returned  thereto,  500. 

Obligation  to  keep  a  stream  free  from  obstruction,  501. 

Obstruction  before  the  possession  of  person  suing,  502. 

Eight  to  sue  for  continuing  an  obstruction,  502. 

Eight  to  abate  an  obstruction,  503. 

Disturbance  of  the  steady  flow  of  a  stream,  503. 

Motive  for  obstruction  immaterial,  508. 

Eiparian  owners  must  prove  injury  in  that  character,  513. 
See  also  Pollution  of  Water  ;  Use  of  Water. 

SUBJACENT  SUPPOET. 

See  Support. 

SUBOEDINATE  EASEMENTS. 
See  Easement. 

SUIT. 

See  Action. 

SUPPOET. 

An  obscure  right,  57. 

Natm-al  right  to  adjacent  and  subjacent  support,  57. 

Adjacent  support,  what  is,  58. 

Natm-e  of  the  natural  right  to  support,  58. 

Does  not  depend  upon  the  qtiaUty  of  the  soil,  59. 

Mining  ;  result  if  destruction  inevitable,  60,  372. 
Deprivation  by  statute ;  Eailways  Clauses  Act,  60,  300. 

Separation  of  mines  before  purchase  of  land,  302. 

Eight  of  purchaser  of  superfluous  land  to  support,  304. 
Eight  of  such  pm^chaser  to  notice  of  mining,  304. 
Effect  on  natural  right  of  building  houses,  60,  486. 
Effect  of  excavating  subsoil,  60. 

Easement  of  support  for  excavated  land,  62. 
Support  for  land  from  underground  water,  62. 

Eight  may  be  acquii'ed  by  grant,  not  by  prescription,  305. 
Support  for  surface  water  from  underground  water,  63. 
Easement  of  support  for  buildings,  65,  306. 

Support  for  buildings  from  land,  66. 

Support  for  buildings  from  buildings,  69. 

Effect  of  contiguity  of  buildings,  69. 
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SVPFOJiT— continued. 

Eight  to  deprive  land  of  support,  70. 

Prescription  Act :  whether  an  "  easement  "  under  sect.  2...  198, 

311. 
Acquisition  of  rights  to  support,  295. 

Implied  grant  on  sale  of  surface  or  adjacent  land,  295. 

Implied  reservation  on  grant  of  subsoil,  296. 
Eight  to  deprive  land  of  support;  acquisition  by  grant,  297. 

Mining  leases,  297. 

Sevei'ance  otherwise  than  by  act  of  landowner,  298. 

Acquisition  bj'  custom  on  prescription,  299. 

Acquisition  under  an  Act  of  Parliament,  300. 

Grant  of  such  right  by  copyholder,  void,  300. 
Eailways  Clauses  Consolidation  Act,  effect  of,  300,  496. 

Separation  of  mines  before  purchase  of  lands,  302. 

Piu'chaser  of  superfluoiis  lands,  notice  of  mining,  304. 
Eight  to  support  for  buildings  by  implied  grant,  306. 
For  buildings  from  land  :  acquisition  by  long  enjoyment,  307. 

Is  the  right  a  part  of  the  natui-al  right  to  support  ?  308. 

Can  it  be  acquii-ed  by  prescription  ?  309. 

Prescription  at  common  law  or  under  the  Act  ?  311. 

Can  a  modern  lost  grant  bo  presumed  ?  312. 

Can  a  right  be  acquired  ii-respectively  of  grant  ?  312. 

Eesult  of  Angus  v.  DaJton,  314. 
For  buildings  from  buildings  :  acquisition  by  long  enjoyment, 

316. 
Natural  right  to  support  is  unlimited,  371. 

Distance  to  which  the  right  extends,  372. 

Modification  by  agreement,  373. 
Mining  leases,  297. 

Support  for  buildings  if  support  for  land  limited,  374. 
Obligation  to  repair  a  supporting  building,  374. 

Eight  of  dominant  owner  to  rejiair,  374. 
Eight  to  sue  for  disturbance  of  natural  right,  485. 

Effect  of  erecting  buildings  on  right  to  sue,  486. 

Damage  to  newly  erected  buildings,  487. 
Eight  to  sue  for  disturbance  of  support  to  buildings,  487. 

Effect  of  increasing  the  weight  of  buildings,  488. 
Eight  to  sue  a  wrong-doer  for  removal  of  support,  489. 
No  right  of  action  till  damage  occurs,  491. 

Damage  arising  beyond  time  limited  for  action,  495. 

Continued  damage  ;  fresh  cause  of  action,  495. 
Effect  on  right  of  imposing  additional  weights,  561. 

Effect  on  natural  right,  561. 

Effect  on  an  easement,  562. 
Effect  of  excavation  of  soil  on  right  to  support,  562. 

SUSPENSION. 

When  suspension  of  user  does  not  prevent  i^rescription,  255. 
Easements  and  natural  rights  temporarily  suspended,  523,  527. 
Suspension  of  user  evidence  of  abandonment,  538. 
Eevival  after  suspension,  550. 
See  also  ExTlNCTIO>\ 
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TENANT. 

See  Lajsdlord  and  Tenant. 

TEEMS  OF  YEARS. 

Easements  may  be  granted  for  a  term  of  years,  132; 
Cannot  be  so  acquired  by  prescription,  132,  210. 
Exclusion  of,  in  computing  prescriptive  periods,  217,  224. 
Determination  of  term ;  extinction  of  easement,  529. 

TETHEEINa  HORSES. 

Right  to  tetber  borses  for  pasturage,  note  (c),  109. 

TIDAL  RIVERS, 
See  Rivers. 

TIME. 

Acquisition  of  easements  for  a  limited  time,  132. 
Time  for  presumption  of  lost  grant,  155. 
Time  for  prescription,  190. 

' '  Time  wbereof  the  memory  of  man  runneth  not  to  the  con- 
trary," 190. 
Immemorial  usage,  190. 
Presumption  after  twenty  years'  user,  191. 
Time  for  prescription  by  statute,  192  (see  Prescription  Act). 
Mode  of  computing  prescriptive  periods  under  Act,  211. 

TRANSFER. 

Assignment  of  riparian  rights,  apart  from  land,  14,  386. 
Assignment  of  easements  apart  from  dominant  tenements,  12, 

395. 
Transfer  of  easements  on  conveyance  of  dominant  tenement, 
132,  359. 
Express  grant  by  particular  description,  133. 
Express  grant  by  general  words,  133 — 145. 

"  General  words " :  Conveyancing  Act,  1881...  134. 
"Appurtenances,"  136. 
Natural  rights  pass  without  mention,  359. 
Easements  only  assignable  by  deed,  359. 

Tenancies  created  withoiit  deed ;  do  easements  pass  ? 
360. 
Distribution  on  partition  of  dominant  tenements,  386,  401. 

TREES. 

Right  to  cut  and  carry  away  a  profit  a  iirendre,  8. 
Eight  to  nail,  to  wall,  note  (c),  109.  _ 
Overhanging  branches  and  penetrating  roots,  198. 

TRESPASS. 

User  during  prescriptive  period  legalised,  210. 


UNDERGROUND  WATER. 

Support  for  land  from  upward  pressure,  62,  305. 
Destruction  of  support  by  drainage,  63,  305. 
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UNDERGROUND  ^AlER—conUnned. 

Eiyht  to  support  for  surface  water,  63,  94. 

Dimiuution  of  stream  bj^  drainage,  64,  95. 
Surface  and  underground  streams  compared,  90,  325. 
Natural  right  to  purity,  96. 
Pollution  of  underground  water,  97. 

Right  to  sue  for  pollution,  513. 
See  also  Wells. 

UNINTERRUPTED  ENJOYMENT. 

See  Interruptions  ;  Prescription  ;  Prescription  Act. 

UNINTERRUPTED  PLOW  OF  WATER. 

See  Streams. 

UNINTERRUPTED  PASSAGE  OF  AIR. 
See  Air. 

UNINTERRUPTED  PROSPECT. 
See  Prospect. 

UNITY  OF  OWNERSHIP. 

Dominant  and  ser\T.ent  tenements  distinct  properties,  15. 
Prevents  acquisition  of  easements  by  prescription,  254. 
Extinction  of  easements  by  unity  of  seisin,  534. 

Necessity  for  unity  of  seisin,  536. 

Unity  of  ownership  alone  causes  suspension,  536. 

Must  be  for  estates  in  fee  simple,  536. 

Unity  of  possession  and  enjoyment  not  necessary,  537. 

USE  OF  WATER. 

Right  to  take  water  an  easement,  not  a  2'>roJit  a  prendre,  8. 
Right  to  take  water  for  use,  98,  340. 
Various  kinds  of  right  to  take  water  for  use,  98. 
Difference  between  standing  and  flowing  water,  98. 
Natural  right  of  riparian  proprietors,  99. 

Limit  of  that  right,  375. 
Right  to  take  water  on  another's  land  an  easement,  99. 
Prescription  Act,  section  2;   "  use  of  water,"  193,  203. 
Right  to  take  water  from  artificial  streams,  340. 
Acquisition  of  such  right,  341. 
Natural  right ;  exercise  of  must  be  reasonable,  375. 

Extent  of  riparian  estate,  376. 

Ordinary  and  extraordinary  use,  378. 

Must  be  for  utility  and  benefit  of  the  riparian  estate,  380. 

Irrigation  of  land,  38. 

Use  for  manufacturing  purposes,  382. 
Disturbance  of  right  to  take  water  for  use,  506. 

When  an  action  will  lie,  506. 
Motive  for  obstruction  immaterial,  508. 

"USED  AND  ENJOYED." 

Conveyance  with   easements   "used  and  enjoyed,"    139   {see 
General  Words). 
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USEE. 

See  Non-User  ;  Mode  of  User. 


VENTILATION. 

Eight  to  free  escape  of  air,  45. 

VIEW. 

See  Prospect. 

VOID. 

Grant  to  be  "void"  conditionally,  149. 


WALL. 

Eight  to  nail  trees  to  wall,  note  (c),  109. 

WATEE.  ^       ^  ,_  ,      „ 

Eight  to  take  water  an  easement,  not  a.  profit  a  prendre,  8. 
Water  compared  with  light  and  air,  49. 
Support  for  land  from  underground  water,  62,  305. 
Support  for  surface  water  from  underground  water,  63. 
Easements  in  connection  with  water,  72. 

Elow  of  water,  84. 

Purity  of  water,  95. 

Use  of  water  for  consumption,  98. 

Water  oozhig  through  land  and  collecting  on  surface,  83. 
No  separate  ownership  or  property  in  water,  86,  93. 
Eight  to  cause  water  to  flow  over  land,  87,  327. 

Obligation  to  continue  sending  such  water,  88,  328. 
Floods;  right  to  protect  lands,  88. 
The  sea  ;  right  to  protect  lands,  89. 
Tidal  rivers ;  right  to  protect  lands,  90. 
Underground  water,  flow  of  in  unknown  channels,  90. 

Water  percolating  and  defined  streams,  90. 

Underground  water  affecting  surface  streams,  94. 
Water  collected  in  wells,  93,  330. 

No  wrong  if  water  is  made  to  escape,  94,  330. 
Acquisition  of  rights  in  water,  318. 

By  grant,  319. 

By  prescription,  319.  .    .m 

Streams  and  pools  must  be  defined  and  permanent,  319. 
Disturbance  of  rights  in  water,  498. 
See  also  STREAMS;  POLLUTION  OF  Water;  Use  of  AVater; 

ElPARIAN. 

WATEECOUESE. 

Provisions  of  the  Prescription  Act  as  to,  1^)6. 
Meaning  of  term  "watercourse"  ambiguous,  201. 
What  rights  are  included  in  the  expression,  201. 
See  also  Streams  ;  Pollution  of  Water  ;  Use  of  Water  ; 
PouRmo  Water  over  Land. 
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WAYS, 

Owner  of  right  cannot  prevent  other  persons  passing,  5. 

No  natural  rights  of  way,  100. 

When  easements,  100. 

Public  rights  of  way  not  easements,  10,  100. 

Eight  of  access  to  a  public  way,  101. 

Effect  as  regards  the  owner  of  the  soil,  103. 

Ways  common  to  many  persons,  when  easements,  106. 

Public  and  private  waj's  may  co-exist,  106. 

Private  way  cannot  bo  acquired  over  public  road,  106. 

Private  way  not  always  extinguished  by  public  way,  107,  563. 

Eepair,  if  jrablic  way  made  over  a  private  road,  note  (x),  107. 

Ways  of  necessity,  108. 

General  or  limited,  108,  387. 

Prescription  Act,  193,  194. 

Acquisition  of  rights  of  way,  341. 

Private  right  not  acquired  by  dedication,  341. 

Grants  by  general  words  {see  General  AVords). 

Ways  shown  in  plans  of  property  conveyed,  342. 

Ways  of  necessity,  acquisition  of,  344. 
Only  when  no  other  way  exists,  345. 
One  way  of  necessity  only  allowed,  346. 
Only  when  a  grant  can  be  presumed,  346. 

Straying  over  land,  presumption  of  grant,  410. 
Grant  subject  to  a  right  of  ploughing,  note  (i),  387. 
Measure  of  right  granted  by  deed,  387. 
Measure  of  light  acquired  by  prescription,  388. 
Ways  of  necessity  co-extensive  with  necessity,  391,  564. 
Necessity  increased  by  alteration  of  dominant  tenement,  391. 
Alteration  of  place  of  access  to  a  way,  393. 

Difference  between  public  and  private  ways,  394. 
User  for  the  dominant  tenement  alone  lawful,  395. 
Cannot  be  assigned  and  made  right  in  gross,  395. 
Persons  entitled  to  use  a  way,  398. 
User  to  dominant  tenement,  and  thence  beyond  unlawful,  398. 

Mere  colourable  use  of  dominant  tenement,  399, 

Way  leading  to  a  highway,  399. 
Width  of  road  for  a  right  of  way,  400. 

Width  of  private  ways  may  be  decreased,  400. 

Difference  between  public  and  private  ways,  note  {v),  400. 
Distribution  on  di-vdsion  of  dominant  tenement,  401. 
Eight  to  deviate  ;  way  becoming  impassable,  404. 

Way  periodically  interrupted,  405. 

Temporary  interruption  from  extraordinary  cause,  405. 

Destruction  of  road,  405. 

Want  of  repair,  406. 

Obstruction  by  grantor,  408. 
Eight  to  repair-  ways,  409. 

Eight  to  make  a  newly  granted  way  fit  for  use,  409. 
Direction  of  ways,  409. 

Direction  of  ways  of  necessity,  411. 
Direction  cannot  be  varied,  414. 
Grant  for  particular  purpose ;  variation  of  mode  of  user,  414. 

Eight  to  apply  modern  inventions,  414. 
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WAYS — con  tin  ued. 

Power  to  make  ways  to  be  exercised  reasonably,  415. 
When  an  action  will  lie  for  obstruction,  519. 

Not  against  servient  owner  for  want  of  rei^au",  519. 

Action  by  reversioner,  519. 

Temporary  obstructions,  right  to  sue,  520. 
Obstruction  of  private  way  over  a  public  road,  521. 
Of  private  way  by  an  obstacle  in  a  public  road,  522. 
Extinction  of  private  on  creation  of  public  ways,  563. 
Ways  of  necessity  cease  with  the  necessity,  564. 
Union  of  seisin — extinction  of  ways  of  necessity,  565. 
Ee-creation  on  severance,  565. 

Ways  becoming  inaccessible ;  extinction  of  right,  565. 
See  also  Public  Ways. 

WELLS. 

Property  in  water  collected  in  a  well,  93,  330. 
No  wrong  if  water  is  made  to  escape,  93,  330. 

WILLS. 

See  Devise. 

WIND. 

Uninterrupted  flow  to  a  windmUl  or  chimney,  41. 

Not  an  "easement"  under  Prescription  Act,  section  2... 

195. 
No  right  of  action  for  obstruction,  443. 

WINDMILL. 
See  Wind. 

WINDOW. 

Free  passage  of  air  to,  39,  45. 

Eight  to  make  new  windows  in  buildings,  53. 

Eight  to  obstruct  new  windows,  54,  369. 

Windows  improved  to  obtain  more  light,  369. 
Suffering  windows  to  be  opened,  implied  grant,  267. 
Shop-windows  (see  Shop-wixdows)_. 

Eight  of  action  for  obstruction  of  windows  admitting  air,  444. 
jSee  also  Light. 

WOEDS. 

See  "Actual"  Enjoyment;  "As  of  Eight";  "Claiming 
Eight  THERETO  "  ;  General  Words  ;  "Grant";  "Next 
before"  Suit  or  Action;  Prescription  Act;  Ee  version; 
Eiparian  ;  Used  and  Enjoyed  ;  Watercourse. 

WEITING. 

Grant  by  writing  not  under  seal  gives  a  licence  only,  4,  123. 
Formerly  deeds  alone  called  writings,  note  (e),  4. 
Prescription:    enjoyment  "by  some  consent  or  agreement" 
in  writing,  280. 
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Snow,   Buexey,  and  Steingee.     (2)  The  Annual   Digest. — Mews. 
(3)  The   Annual    Statutes.— Lely.      (4)   The    Annual    County 
Court  Practice. — Smyly. 
The  Complete  Series,  as  above,  delivered  on  the  day  of  publication,  net,  21. 
Nos.  1,  2,  and  3  only,  net,  II.  10s.    Nos.  2,  3,  and  4  only,  net,  U.  10s. 
[Carriage  extra,  2s.) 
1^^  Subscriptions,  payable  on  or  before  August  31s<  in  each  year. 
Full  prospectus  forwarded  on  application. 
ANNUAL  PRACTICE  (THE).— The  Annual  Practice.    1897.  Edited 
by  Thomas  Snow,  BaiTister-at-Law  ;  Chaeles  Bueney.  a  Master  of 
the  Supreme  Court,  Editor  of    "Daniell's  Chancery  Forms";  and 
F.  A.  Steingee,  of  the  Central  Office.  2  vols.  8vo.  25s. 

"  A  book  which  eveiy  practising  Eng-h'sh  lawyer  must  have." — Law  Quarterly. 
"  Part  of  the  equipment  of  every  practising  lawyer." — Law  .Journal. 
"  It  is  only  by  the  help  of  this  established  book  of  practice  that  a  practitioner 
can  carry  on  his  business." — Laiv  Times. 

"  Evei-y  member  of  the  bar,  in  practice,  and  every  London  solicitor,  at  all  events, 
finds  the  last  edition  of  the  Aimual  Practice  a  necessity." — Solicitors'  Journal. 

ANNUAL  STATUTES.— Lely.— Hfl'c  "Statutes." 

ARBITRATION.— Russell's  Treatise  on  the  Power  and  Duty  of 
an  Arbitrator,  and  the  Law  of  Submissions  and  Awards;  with 
an  Appendix  of  Foims,  and  of  the  Statutes  relating  to  Arbitration. 
By  Feancis  Russell.  Seventh  Edition.  By  the  Author  and  Heebeet 
Russell.  Esq.,  Barrister-at-Law.     Royal  8vo.     1891.  30s. 

ARCHITECTS,— n<fs  "  Civil  Engineers." 

AVERAGE,— Hopkins'  Hand-Book  of  Average,— Fourth  Edition. 
By  Manxey  Hopkins,  Esq.     Demy  8vo.     1884.  \l.  Is. 

Lowndes'     Law    of    General    Average, — English    and    Foreign. 
Fourth  Edition.    By  Richaed  Lowndes,  Average  Adjuster.    Author 
of  "  The  Law  of  Marine  Insurance,"  &c.    Royal  8vo.    1888.    \l.  10s. 
"  The  most  complete  store  of   materials  relating  to  the  subject  in  every  par- 
ticular."—  I. nil)  Quarterly  Tteview. 

AUCTIONEERS,— Hart's  Law  reiatingto  Auctioneers,— By Hebeb 
Haet,  Esq.,  LL.D.,  Barrister-at-Law.    Demy  8vo.    1895.       7s.  Qd. 

BALLOT,— Fitzgerald's  Ballot  Act,— With  an  Introduction.  Forming 
a  Guide  to  the  Procedure  at  Parliamentary  and  Municipal  Elections. 
Second  Edition.  By  Geeald  A.  R.  Fitzgerald,  Esq.,  Barrister- 
at-Law.    Fcap.  8vo.     1876.  5s.  &d. 
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BANKING. — Walker's  Treatise  on  Banking  Law. — Second  Edition. 
By  J.  D.  Walkek,  Esq.,  Q.C.     Demy  8vo.     1885.  15s. 

BANKRUPTCY. — Lawrance's  Precedents  of  Deeds  of  Arrange- 
ment between  Debtors  and  their  Creditors  ;  including  Forms  of 
Resolutions  for  Compositions  and  Schemes  of  AjTangement  under  the 
Bankruptcy  Acts,  1883  and  1890,  with  Introductory  Chapters,  also  the 
Deeds  of  Arrangement  Acts,  1887  and  1890,  with  Notes.  FouithEd. 
By  H.  Aethue  Smith,  Esq.,  Barrister-at-Law.  8vo.  1892.  7s.  6d. 
"  Concise,  practical,  and  reliable." — Lmo  Timps. 
Williams'  Law  and  Practice  in  Bankruptcy. — Comprising  the 
Bankruptcy  Acts,  1883  to  1890,  the  Bauki-uptcy  Rules  and  Forms, 
1886,  1890,  the  Debtors  Acts,  1869,  1878,  the  Bankruptcy  (Discharge 
and  Closure)  Act,  1887,  the  Deeds  of  Arrangement  Act,  1887,  and 
the  Rules  thereunder.  By  the  Hon.  Sir  Roland  L.  Vaucjhan 
Williams,  a  Justice  of  the  High  Court.  Sixth  Edition.  By  Edwaed 
"Wm.  Hansell,  Esq.,  Barrister-at-Law.     Roy.  8vo.     1894.  25*. 

"  This  book  will  now,  if  possible,  since  the  appointment  of  its  distinguished 
author  as  Bankruptcy  Judge,  take  higher  rank  as  an  authority  than  before." — 
Law  Journal. 

BASTAR DY.— Bott.— rifZ«  "Affiliation." 

BILLS  OF  EXCHANGE,— Chalmers'  Digest  of  the  Law  of  Bills 

of   Exchange,   Promissory   Notes.   Cheques   and   Negotiable 

Securities.      Fifth  Edition.      By  His  Honour  Judge  Chalmees, 

Draughtsman  of  the  Bills  of  Exchange  Act.  Demy  8vo.   1896.     18s. 

"The  leading  book  on  bills  of  exchange;    it   is  well    known,   widely  used,  and 

hiq'hly  appreciated." — Law  Joumnl. 

"  Each  section  having  appended  to  it  illustrations  in  the  nature  of  short  statements 
of  decided  cases.  These  are  prepared  with  that  skilful  conciseness  of  which  the 
learned  Judge  is  a  master. — Law  Times. 

BILLS  OF  LADING.— Leggett's  Treatise  on  the  Law  of  Bills  of 

Lading. — Second    Edition.      By   Eugene   Leggett,   Solicitor    and 

Notary  Public.     Demy  8vo.     1893.  30s. 

Pollock's    Bill    of   Lading    Exceptions. — By  Heney  E.  Pollock. 

Second  Edition.     Demy  Svo.     1896.  iVet  Ws.  &d. 

BOOK-KEEPING.— Matthew  Hale's  System  of  Book-keeping  for 
Solicitors,  containing  a  List  of  aU  Books  necessary,  with  a  compre- 
hensive description  of  their  objects  and  uses  for  the  purpose  of 
Drawing  Bills  of  Costs  and  the  rendering  of  Cash  Accounts  to  cUents ; 
also  showing  how  to  ascertain  Profits  derived  from  the  business ;  with 
an  Appendix.     Demy  8vo.     1884.  5s.  Qd. 

"  The  most  sensible,  useful,  practical  Uttle  work  on  solicitors'  book-keeping 
that  we  have  seen." — Law  Students^  Jovrnal. 

BRACTON. —  Bracton's  Note  Book.  A  Collection  of  Cases  decided 
in  the  King's  Courts  dui-ing  the  reign  of  Henry  the  Third,  annotated 
by  a  Lawyer  of  that  time,  seemingly  by  Henry  of  Bratton.  Edited 
byF.W.MAiTLAND,  Esq.,Bar.-at^Law.  3  vols.  8vo.  1887.  Net  Zl.Zs. 

BUILDING  SOCIETIES.— Craies'  Building  Societies  Act,  1894, 
with  Introduction  and  Index. — By  W.  F.  Ceaies,  Esq.,  Bamster- 
at-Law.     Royal  Svo.     1894.  Ket  Is. 

Wurtzburg  on  Building  Societies. — The  Law  relating  to  Building 
Societies,  with  Appendices  containing  the  Statutes,  Regulations, 
Act  of  Sederunt,  and  Precedents  of  Rules  and  Assurances.  Third 
Edition.  By  E.  A.  Wuetzbueg,  Esq.,  Banister-at-Law.  Demy 
Svo.     1895.  1.5s. 

"  Will  be  of  use  not  only  to  lawyers  but  also  to  secretaries  and  dii-ectors  of 
building  societies.  It  is  a  carefully  arranged  and  carefully  written  book." — 
Law  Times. 
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CANALS. — Webster's    Law    Relating  to  Canals. — By   Robert  G. 

Webster,  Ilsq.,  Barri.Hter-at-Law.     Demy  8vo.     1885.  1^.  1.*. 

CARDINAL   RULES. — SVv  "  Legal  Inteipretation." 
CARRIERS. — Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea.— Second  Edition.     By  Thomas  Gilbert 
Carver,  Esq.,  Barrister-at-Law.    Royal  Svo.    1891.  II.  I2s. 

"  A  recofrnized  authority." — Solicitors'  Journal. 
"  A  careful  and  accurate  treatise." — Law  Quarterly  Beview. 

Macnamara's  Digest  of  the  Law  of  Carriers  of  Goods  and  Pas- 
sengers by  Land  and  Internal  Navigation. — By  Walter  Henry 
Macnamara,  Esq.,  Barrister-at-Law,  Registrar  to  the  Railway 
Commission.     Royal  Svo.     1888.  II.  8.v. 

"  A  complete  epitome  of  the  law  relating  to  carriers  of  every  class." — Railway 
Prfs^. 

CHAMBER  PRACTICE.— Archibald's  Practice  at  Judges' Chann- 
bers  and  in  the  District  Registries;  with  Forms  of  SummonseH 
and  Orders.  Second  Edition.  By  W.  F.  A.  Archibald,  Esq.,  Bar- 
rister-at-Law, and  P.  E.  Vizard,  of  the  Summons  and  Order  De- 
partment.    Royal  r2mo.     1886.  15*. 

CHANCERY,  a>id  Vide  "Equity." 

Daniell's  Chancery  Practice. — The  Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Sixth  Edit. 
By  L.  Field,  E.  C.  Dttntst,  and  T.  Ribton,  assisted  by  W.  H.  Upjohn, 
Esqrs.,  Barristers-at-Law.  2  vols,  in  3  parts.  8vo.  1882-84.  6/.  G.v. 
Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fourth  Edition.  With  Summaries  of  the  Rules  of  the 
Supreme  Court,  Practical  Notes  and  References  to  the  Sixth  Edition  of 
"Daniell's  Chancery  Practice."  By  Charles  Bueney,  B.A.  Oxon.,  a 
Master  of  the  Supreme  Court.     Royal  Svo.   188-5.  21.  lO.s. 

CHARITABLE  TRUSTS.— Mitcheson's  Charitable  Trusts.— The 
Jurisdiction  of  the  Charity  Commission.  By  Richard  Edmund  Mit- 
CHESON,  Esq.,  Barrister-at-Law.     Demy  Svo.      1887.  ISs. 

CHARTER   PARTI  ES. -Carver.— F(We  "Carriers." 

Leggett's  Treatise  on  the  Law  of  Charter  Parties. — By  Eugene 
Leggett,  Solicitor  and  Notary  Public.     Demy  Svo.      1894.  2b.s. 

CHILDREN.— Hall's  Law  Relating  to  Children.  By  W.  Clarke 
Hall,  Esq.,  Barrister-at-Law.     Demy  Svo.   1894.  4.v. 

CHURCH  LAW. —Whitehead's  Church  Law.— Being  a  Concise 
Dictionary  of  Statutes,  Canons,  Regulations,  and  Decided  Cases 
affecting  the  Clergy  and  Laity.  By  Benjamin  Whitehead,  Esq., 
Barrister-at-Law.     Demy  Svo.     1892.  10s.  &d. 

"A  perfect  miue  of  learning  on  all  topics  ecclesiastical." — Daily  Telegraph. 
The    Statutes   relating    to    Church    and    Clergy   (reprinted    from 
"  Chitty's  Statutes"),    with   Preface    and   Index.      By   Benjamin 
Whitehead,  Esq.,  Barrister-at-Law.      Royal  Svo.     1894.  6s. 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating  to 
Civil  Engineers,  Architects  and  Contractors. — With  a  Chapter 
on  Arbitrations.  Second  Edition.  By  L.  Livingston  Macassey  and 
J.  A.  Steahan,  Esqrs.,  BaiTisters-at-Law.  Demy  Svo.  1897.  I'ls.Qd. 
"The  Authors  have  taken  every  care  to  make  the  treatise  reliable." — Law 
Timf.%  April  17,  1897. 

COLLISIONS. — Marsden's  Treatise  on  the  Law  of  Collisions  at 
Sea. — By  Reginald  G.  Marsden,  Esq.,  B.arrister-at-Law.  Third 
Edition.  By  the  Author  and  the  Hon.  J.  W.  Mansfield,  Barrister- 
at-Law.  Demy  Svo.  1891.  11.  5s. 
"  Clear  in  statement  and  careful  in  summarizing  the  results  of  decisions."— 
Solicitors'  Journal. 
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COMMERCIAL  LAW.— The  Frencli  Code  of  Commerce.— By 
L.  GoiRAND,  Licencie  en  droit.  Demy  8vo.  1880.  Eeduced  to  net,  V2s. 
COMMON  LAW.  — Chitty's  Archbold's  Practice,  Fourteenth 
Edition.  By  Thomas  Willes  Chitty,  assisted  by  J.  St.  L.  Leslie, 
Esqrs.,  Barristers-at-Law.  2  vols.  Demy  8vo.  188,5.  (Published 
at  3/.  13s.  6^.)  Eeduced  to  net,  30s. 

Chitty's  Forms.— Vide  "  Forms." 

Fisher's  Digest  of  Reported  Decisions  from  1756  to  1883.  Com- 
piled and  arranged  by  John  Mews,  assisted  by  C.  M.  Chapman, 
Haeey  H.  W.  Spaeham  and  A.  H.  Todd,  Esqrs.,  Barristers-at-Law. 
7  vols.     Royal  8 vo.     1884. 

(Published  at  12/.  12s.)     Reduced  to  net,  51.  6s. 

Mews'  Consolidated  Digest  of  all  the  Reports  in  all  the  Courts, 
for  the  years  1884-88,  inclusive.  By  John  Mews,  Esq.,  Barris- 
ter-at-Law.  PLoy.8YO.  1889.  (Pub.  at  U.  lls.Gd.)  Reduced  to  we;;,  los. 

The  Annual  Digest  for  1896.  By  John  Mews,  Esq.,  Barrister-at- 
Law.     Royal  8vo.     1897.  15s. 

Pollock  and  Wright's  Possession  in  the  Common  Law.— 
Parts  I.  and  II.  by  Sir  F.  Pollock,  Bart.,  Barrister-at-Law  Part  III. 
by  R.  S.  Wright,  Esq.,  Barrister-at-Law.     8vo.     1888.  8s.  6d. 

Shirley. —  Vide  "  Leading  Cases." 

Smith's  Manual  of  Common  Law.— For  Practitioners  and  Students. 
Comprising  the  Fundamental  Principles,  with  useful  Practical  Rules 
and  Decisions.  By  Josiah  W.  Smith,  B.C.L.,  Q.C.  Tenth  Edition. 
By  J.  Teusteam,  LL.M.,Esq.,Bariister-at-Law.    12mo.  1887.    14s. 

COMPANY     LAW.— Hamilton's    Manual    of    Company    Law.     By 

William  Fredef.ick  Hamilton,  LL.D.  (Lond.),  assisted  by  K.  G. 
Metcalfe,  M.A.,  Esqrs.,  Barristers-at-Law.  DemySvo.  1891.  I2s.6d. 

Palmer's  Private  Companies  and  Syndicates,  their  Fonnation  and 
Advantages  ;  being  a  Concise  Popular  Statement  of  the  Mode  of  Con- 
verting a  Business" into  a  Private  Company,  and  of  establishing  and 
working  Private  Companies  and  Syndicates  for  Miscellaneous  Pur- 
poses. Thirteenth  Edition.  By  F.  B.  Palmee,  Esq.,  Barrister-at- 
Law.     r2mo.      1897.  .      .  ,,        ,        ^"^^^y  !«• 

Palmer. —  Fide  "Conveyancing"  and  "Winding-up." 

Palmer's  Shareholders,  Directors,  and  Voluntary  Liquidators' 
Legal  Companion.— A  Manual  of  Every-day  Law  and  Practice  for 
Promoters,  Shareholders,  Dh-ectors,  Sesretaries,  Creditors,  Solicitors, 
and  Voluntary  Liquidators  of  Companies  under  the  Companies  Acts, 
with  Appendix  of  useful  Forms.  Seventeenth  edit.  By  F.  B.  Palmee, 
Esq.,  Barrister-at-Law.     Timo.     1897.  Iiei,2s.6d. 

Street's  Law  relating  to  Public  Statutory  Undertakings  :  com- 
prising Railway  Companies,  Water,  Gas,  and  Canal  Companies,  Har- 
bours,"'Docks,  inc.,  with  special  reference  to  Modem  Decisions.  By  J. 
BamfieldSteeet,  Esq.,  Barrister-at-Law.  Demy8vo.   1890.  lOs.Qd. 

COMPENSATION.— Cripps'  Treatise  on  the  Principles  of  the 
Law  of  Compensation.  Thii-d  Edition.  By  C.  A.  Celpps,  Esq., 
Q.C.     Demy  8vo.     1892.  20s. 

"  An  accurate  exposition  of  the  law." — Laiv  Journal. 

COMPOSITION   DEEDS.— Lawrance.-Tii^e  "Bankruptcy." 

CONDITIONS  OF  SALE.— Webster.— r;(?e  "Vendors  and  Pur- 
chasers." 
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CONFLICT  OF  LAWS,— Dicey's  Digest  of  the  Law  of  England 
with  reference  to  the  Conflict  of  Laws. — By  A.  V.  Dicky,  Esq., 
Q.U.,  B.C.L.  With  Notes  of  Americau  Cases,  by  Professor  Mooee. 
Royal  8vo.     1896.  1/.  10«. 

"  One  of  the  most  valuable  books  on  English  law  -which  has  appeared  for 
some  time.  Thorough  and  minute  in  the  treatment  of  the  subject,  cautious  and 
judicial  in  spirit,  this  work  is  obviously  the  result  of  protracted  labour." — Thu 
Times. 

"  An  Encyclopwdia  not  only  of  the  English,  but  also  of  the  United  States  law 
on  the  matter." — Ijhw  Quarterly  Review. 

CONSIDERATION.— Jenks'  History  of  the  Doctrine  of  Consider- 
ation.— ByED^VAED  Jenks,  BarrLster-at-Law.  PcstHvo.  1892.    'is.Gd. 
CONSTITUTION.— Anson's  Law  and  Custom  of  the  Constitution. 
By  Sir  William  R.  Anson,  Bart.,  Barrister-at-Law.     Demy  8vo. 
Part  I.     Parliament.    Second  Edition.      1892.  124-.  Gd. 

Part  II.     The  Crown.     Second  Edition.     1896.  14s. 

CONTRACT  OF  SALE.— Blackburn.— 7'iffc  "Sales." 

Moyle's  Contract  of  Sale  in  the  Civil  Law. — By  J.  B.  Moyle, 
Esq.,  Barrister-at-Law.    8vo.     1892.  10s.  6d. 

CONTRACTS.— Addison  on  Contracts, — A  Treatise  on  the  Law  of 
Contracts.  9th  Edit.  By  Hoeacb  Smith,  Esq.,  Bencher  of  the  Inner 
Temple,  Metropolitan  Mapristrate,  assisted  by  A.  P.  Peecevax  Keep, 
Esq.,  BaiTister-at-Law.    Royal  8vo.    1892.  2/.  lO.s. 

"  This  and  the  companion  treatise  on  the  law  of  torts  are  the  most  complete 
works  on  these  subjects,  and  form  an  almost  indi.spensable  part  of  every  lawyei's 
library." — Law  Jotimal. 

Anson's   Principles   of  the   English    Law  of  Contract. — By  Sir 

W.  R.  Anson,  Bart.,  Barrister-at-Law.   Eighth  Edit.    1895.   I0s.6d. 
Finch's  Selection  of  Cases  on  the  English  Law  of  Contract. — 
Second  Edition.     Roy.  8vo.     1896.  28s. 

Fry. —  Vide  "  Specific  Performance." 

Leake's  Law  of  Contracts,— A  Digest  of  Principles  of  the  Law  of 
Contracts.  Third  Edition.  By  Stephen  Maetin  Leake,  Esq., 
Barrister-at-Law.     Demy  8vo.     1892.  32s. 

"  Complete,  accurate,  and  easy  of  reference." — Solicitors'  Journal. 
"Clear,  concise,  accurate,  and  exhaustive." — Law  Times. 
Pollock's  Principles  of  Contract. — Being  a  Treatise  on  the  General 
Principles  relating  to  the  Validity  of  Agreements  in  the  Law  of 
England.  Sixth  Edition.  By  Sir  Feedeeick  Pollock,  Bart.,  Bar- 
rister-at-Law, Author  of  "The  Law  of  Torts,"  "Digest  of  the 
Law  of  Partnership,"  &c.     Demy  8vo.     1894.  28s. 

"  A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a 
compieht'iisive  mind,  and  painstaking  industry." — Law  Journal. 
CONVEYANCING.— Dart.— Fj^e  "  Vendors  and  Purchasers." 

Dickins'  Precedents  of  General  Requisitions  on  Title,  with  Ex- 
planatoiy  Notes  and  Observations.  By  Heebert  A.  Dickins,  Esq., 
Solicitor.     Royal  Time.     1896.  5s. 

"  We  cannot  do  better  than  advise  every  lawyer  with  a  conveyancing  practice 
to  purchase  the  little  book  and  place  it  on  his  shelves  forthwith." — Law  Xoles. 
Greenwood's  Manual  of  the  Practice  of  Conveyancing, — Ninth 
Edition.  Edited  by  Haeey  Geeenwood,  M.A.,  LL.D.,  Esq.,  Bar- 
rister-at-Law. {Nvarhj  rcadij.) 
"  We  should  like  to  see  it  placed  by  his  principal  in  the  liands  of  every  articled 
clerk.  One  of  the  most  useful  practical  works  we  have  ever  seen." — Law  Students' 
Journal. 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 

in   Conveyancing   in  relation    to   Letters    Patent    for    Inventions. 

With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice.    By 

RoBEET  MoEEis,  Esq.,  Barrister-at-Law.    Royal  8 vo.    1887.      \l.  bs. 
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CONVEYANCING— 'T-z.^/^wrf. 

Palmer's  Company  Precedents.— For  use  in  relation  to  Companies 
subject  to  the  Companies  Acts,  1862  to  1890. 

Part  I.  Company  Foems.  Arranged  as  follows: — Promoters,  Pro- 
spectus, Agreements,  UnclerAvriting,  Memoranda  and  Articles  of 
Association,  Private  Companies,  Employes'  Benefits,  Resolutions, 
Notices,  Certificates,  Powers  of  Attorney,  Debentui-es  and  Debenture 
Stock,  Banking  and  Advance  Securities,  Petitions,  Writs,  Pleadings, 
Judgments  and  Orders,  Reconstruction,  Amalgamation,  Special  Acts. 
With  Copious  Notes  and  an  Appendix  containing  the  Acts  and  Rules. 
Sixth  Edition.  By  Feancis  Beaufort  Palmer,  assisted  by  Charles 
Macnaghten  and  Arthur  John  Chitty,  Esqrs.,  Barristers-at-Law. 
Royal  8vo.     1895.  H-  16s. 

"  No  company  lawyer  can  afford  to  be  without  it." — Lmu  Journal. 

Part  II.  Winding-Up  Forms  and  Practice.  Arranged  as  fol- 
lows:—Compulsory  VYinding-Up,  Voluntary  Wiading -Up, Winding- 
Up  under  Supervision,  Arrangements  and  Compromises,  with  a 
Chapter  on  Debentures,  and  Copious  Notes,  and  an  Appendix  of  Acts 
and  Rules.  Seventh  Edition.  By  Francis  Beaufort  Palmer,  assisted 
by  Frank  Evans,  Esqrs. ,  Barristers-at-Law.  Roy.  8  vo.  {Kcar/i/  readt/.) 

"Palmer's  'Company  Precedents'  is  the  book  par  excdlence  for  practitioners. 
There  is  nothing  we  can  think  of  which  should  be  within  the  covers  which  we  do 
not  find." — Law  Journal. 

Prideaux's  Precedents  in  Conveyancing— With  Dissertations  on 
its  Law  and  Practice.  16th  Edit.  By  John  Whitcombe  and  Bethune 
HoESBRUGH, Esqrs.,  Barristers-at-Law.  2vols.  Royal8vo.  1895.  Zl.lQs. 

"  '  Prideaux '  is  the  best  work  on  Conveyancing.— iaw  Journal. 

"  Accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know  of  no 
treatise  upon  Conveyancing  which  is  so  generally  useful  to  the  practitioner."— 
Law  Times.  ,  ■       « 

Turner's  Duties  of  Solicitor  to  Client  as  to  Partnership  Agree- 
ments, Leases,  Settlements,  and  Wills.  — By  Edward  F. 
Turner,  Solicitor.     Demy  8vo.     1884.  10s.  &d. 

COPYHOLD.— The  Copyhold  Act,  1894.— With  a  short  Introduc- 
tion, Notes,  and  Index.— By  W.  A.  Peck,  Esq.,  Barrister -at -Law. 
Royal  Svo.     189i.  Net,  Is.  Qd. 

CORONERS.— Jervis  on  the  Office  and  Duties  of  Coroners.— 
With  Forms  and  Precedents.  By  R.  E.  Melsheimee,  Esq.,  Barrister- 
at-Law.     Fifth  Edition.     Post  Svo.     1888.  10s.  &d. 

COSTS.— Johnson's  Bills  of  Costs  in  the  High  Court  of  Justice 
and  Court  of  Appeal,  in  the  House  of  Lords  and  the  Privy  Council ; 
-with  the  Scales  of  Costs  and  Tables  of  Fees  in  use  in  the  Houses  of 
Lords  and  Commons,  relative  to  Private  Bills;  Election  Petitions, 
Parliamentary  and  Municipal.  Inquiries  and  Arbitrations  under  the 
Lands  Clauses  Consolidation  Act  and  other  Arbitrations.  Proceed- 
ings in  the  Court  of  the  Railway  and  Canal  Commission,  in  the 
County  Court  and  the  Mayor's  Courts.  The  Scales  of  Costs  and 
Tables  of  Fees  in  use  in  the  Court  of  Passage,  Liverpool,  and  Con- 
Toyancing  Costs ;  with  Orders  and  Rules  as  to  Costs  and  Court  Fees, 
and  Notes  and  Decisions  relating  thereto.  By  Horace  Maxwell 
Johnson,  Esq.,  Barrister- at- Law.     Royal  8vo.     1897.  1^.  12s. 

"  It  is  difficult  to  conceive  how  any  costs  clerk  or  solicitor  can  go  wrong  with 
a  work  of  this  kind  to  guide  him."— Law  Times,  April  10th,  1897. 

"  We  consider  the  book  marvellously  accurate,  and  we  are  able  to  commend 

it  in  all  contidence.     On  the  law  of  bOls  of  costs  the  practitioner,  let  his  business 

be  as  wide  as  it  may,  wants  nothing  but  such  a  work  as  the  one  before  us."— 

Law  Notes,  May,  1897. 

%*  All  standard  law  Works  are  kept  in  Stock,  in  law  calf  and  other  b'mdings. 
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COSTS — continued. 

Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs. 
Seventh  Edition.  By  Thornton  Toogood,  Thomas  Charles  Toogood, 
and  C.  Gilbert  Barber,  Solicitors.     Royal  8vo.     1896.  1/.  10«. 

Webster's  Parliamentary  Costs, — Private  Bills,  Election  Petitions, 
Appeals,  House  of  Lords.  Fourth  Edition.  By  C.  Cavanagh,  Esq., 
Barrister-at-Law.     Post  Svo.     1881.  20«. 

COUNTY  COUNCILS.— Bazalgette  and  Humphreys,  Chambers. 
—  Vide  "Local  and  Municipal  Government." 

COUNTY  COURT  APPEALS.— Chamier's  Law  and  Practice  re- 
lating to  County  Court  Appeals;  Mandamus,  Prohibition,  and 
Certiorari.  By  Daniel  Chajiier,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1896.  \Qs. 

"  This  book  fills  a  -want  in  givinsr  in  a  concise  and  handy  form  a  statement  of 
the  procedure  in  County  Court  appeals,  and  also  in  the  branches  of  appellate 
and  corrective  jurisdiction  over  the  interior  courts." — Law  Times. 

COUNTY  COURTS. —  The  Annual  County  Court  Practice, 
1897. — Founded  on  Pollock  and  Nicol's  and  Heywood's  Practices 
of  the  County  Courts.  Containing-  the  Jurisdiction  and  Practice 
under  the  County  Courts  Act,  the  Bills  of  Exchange  Act,  and  the 
Employers'  Liability  Act,  and  the  Statutes,  Kules  of  Practice, 
Forms,  and  Tables  of  Fees  and  Costs,  &c.  By  His  Honour  Judge 
Smylt,  Q.C.     2  vols.     Demy  8vo.  1/.  o.s-. 

COVENANTS.— Hamilton's  Concise  Treatise  on  the  Law  of 
Covenants. — By  G.  Baxdwik  Hamilton,  Esq.,  Barrister-at-Lavr. 
Demy  8vo.     1888.  7s.  Qd. 

CRIMINAL  LAW.— Arch bold's  Pleading  and  Evidence  in  Criminal 
Cases, — With  the  Statutes,  Precedents  of  Indictments,  &c.  Twenty- 
iirst  Edition.  By  William  Bruce,  Esq.,  Stipendiary  Magistrate 
for  Leeds.     Royal  r2mo.     1893.  \l.  Us.  Qd. 

Chitty's  Collection  of  Statutes  relating  to  Criminal  Law.— (Re- 
printed from  "Chitty's  Statutes.")  With  an  Introduction  and  Index. 
By  W.  F.  Ceaies,  Esq.,  Barrister-at-Law.  Royal  8vo.  1894.  lO.s. 
Disney  and  Gundry's  Criminal  Law. — A  Sketch  of  its  Principles 
and  Practice.  By  Henry  W.  Disney  and  Harold  Gundry,  Esqrs., 
Barristers-at-Law.     Demy  8vo.     189.5.  7s.  Gd. 

"We  think  we  have  Iiere  just  -what  students  want.  The  work  is  based  upon  a 
perfect  knowledge  of  the  statute  law,  and  is  compiled  from  the  best  and  most 
recent  authorities." — Law  l^iines. 

Kershaw's  Brief  Aids  to  Criminal  Law. — With  Notes  on  the  Pro- 
cedure and  Evidence.     By  Hilton   Ejershaw,   Esq.,  Barrister-at- 
Law.     Royal  12mo.     1897.  '  3s. 
Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 
Eleventh  Edition.       By  Horace  Smith  and  Gilbert  George  Ken- 
nedy, Esqrs.,  Metropolitan  Magistrates.  Demy  8vo.   1890.   II.  Us.  6d. 
"To    the  criminal  lawyer  it  is  his  guide,  philosopher  and  friend.    What 
Roscoe  says  most  judges  will  accept  without  question." — Law  7'imes. 
Russell's  Treatise  on  Crimes  and  Misdemeanors.— Sixth  Edit. 
By  Horace  Smith,  Esq.,  Metropolitan  Police  Magistrate,  and  A.  P. 
Perceval  Keep,  Esq.,  Barrister-at-Law.     3vols.    Roy.  8vo.     1896. 

rtl.  15s.  Gd. 
"No  library  can  be  said  to  be  complete  without  the  new  edition  of  Eussell  on 
Climes." — Law  Times. 

"  Indispensable  in  every  Court  of  criminal  justice  here  and  in  our  Colonies." 
—The  Times. 

"  No  more  trustworthy  authority,  or  more  exhausive  expositor,  than  '  Eussell' 
can  be  consulted." — Law  Magazine  and  Heview. 
*^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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CRIMINAL  LMJ— continued. 
Shirley's  Sketch  of  the  Criminal  Law.— By  W.  S.  Shieley,  Esq., 
Barrister-at-Law.     Second  Edition.     By  Charles  Stephen  Hunter, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1889.  Is.  &d. 

\Narburior\.—  Vide  "  Leading  Cases."     Thnng.—  Vide  "Navy." 

DEATH  DUTIES.— Freeth's  Acts  relating  to  the  New  Death  Duty, 
called  the  Estate  Duty,  with  an  Introduction  dealing  with  the  other 
Death  Duties,  A  Digest,  Copious  Notes,  and  an  Appendix  contain- 
ing the  Estate  Duty  Forms,  and  the  Rules  regulating  Proceedings 
inEngland  and  Ireland  in  Appeals  under  the  Acts.  Second  Edition. 
By  Evelyn  Feeeth,  Esq.,  Deputy- Controller  of  Legacy  and  Succes- 
sion Duties.  Demy  8vo.  1897.  l'-^«-  6c?. 
"  The  official  position  of  the  Author  renders  his  opinion  on  questions  of  proce- 
dure of  gi-eat  value,  and  we  think  that  this  book  -will  be  found  very  useful  to 
solicitors  who  have  to  prepare  accounts  for  duty." — Solicitors'  Journal. 

Harman's  Finance  Act,  1 894,  so  far  as  it  relates  to  the  Death  Duties. 
With  an  Introduction  and  Notes,  and  an  Appendix  of  Forms.  By 
J.  E.  Haeman,  Esq.,  Barrister-at-Law.     Royal  12mo.     1894.        5s. 

DECISIONS  OF  SIR  GEORGE  J ESSEL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  George  Jessel  ;  with  Notes,  &c. 
By  Apsley  Petee  Petee,  Solicitor.     Demy  8vo.     1883.  16s. 

01 ARY.— Lawyers'  Companion  (The)  and  Diary,  and  London  and 
Provincial  Law  Directory  for  1897. —For  the  use  of  the  Legal 
Profession,  Public  Companies,  Justices,  Merchants,  Estate  Agents, 
Auctioneers,  &c.,  &c.  Edited  by  Edwin  Layman,  Esq.,  Barrister-at- 
Law  ;  and  contains  Tables  of  Costs  in  the  High  Court  of  Judicature 
and  County  Court,  &c. ;  Monthly  Diary  of  County,  Local  Government, 
and  Parish  Business :  Oaths  in  Supreme  Court ;  Summary  of  Sta- 
tutes of  1896;  Alphabetical  Index  to  the  Practical  Statutes  since 
1820;  Schedule  of  Stamp  Duties;  Legal  Time,  Interest,  Discount, 
Income,  Wages  and  other  Tables  ;  the  New  Death  Duties ;  and  a 
variety  of  matters  of  practical  utility :  together  with  a  complete  List 
of  the  English  Bar,  and  London  and  Country  Solicitors,  with  date  of 
admission  and  appointments.  Published  Annually.  Fifty-first 
Issue. 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth  :  — 

1 .  Two  days  on  a  page,  plain os.Orf. 

2.  The  above,  inteeleaved  for  Attendances  .         .        .         .70 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columns       .  5   6 

4.  The  above,  with  money  columns,  inteeleaved  for  Attendances  .  8    0 

5.  Whole  page  for  each  day,  plain 7    6 

6.  The  above,  interleaved  for  Attendances         .         .         .         .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns   8   6 

8.  The  above,  interleaved  for  Attendances         .         .         .  10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns  .  3    6 
The  Diary  contains  memoranda  of  Legal  Business  throughout  the  Year ;  an 

Index  for  ready  reference  has  been  added. 
"  The  amount  of  information  packed  within  the  covers  of  this  weU-known 
book  of  reference  is  almost  incredible.  In  addition  to  the  Diaiy,  it  contains 
nearly  800  pages  of  closely  printed  matter,  none  of  which  could  be  omitted  without, 
perhaps,  detracting  from  the  usefulness  of  the  book.  The  publishers  seem  to 
have  made  it  theii-  aim  to  include  in  the  Companion  every  item  of  information 
which  the  most  exacting  lawyer  could  reasonably  expect  to  find  in  its  pages, 
and  it  may  safely  be  said  that  no  practising  solicitor,  who  has  experienced  the 
luxury  of  having  it  at  his  elbow,  will  ever  be  Likely  to  try  to  do  without  it."— 
Law  J ournal. 
*  *  All  standard  Law  Works  are  Tcept  in  Stock  in  Uu-  calf  and  other  bindings. 
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DICTIONARY.— The  Pocket  Law  Lexicon,— Explaining;  Technical 
Words,  Phrases  and  Maxims  of  the  Enijlish,  Scotch  and  Roman  Law, 
to  ■which  is  added  a  complete  List  of  Law  Reports,  with  their  Ahbre- 
viations.  Third  Edit.  By  Henry  G.  Rawson  and  James  F.  Remnant, 
Esqrs.,  Barristers-at-Law.     Fcap.  8vo.     1893.  6s.  6d. 

"  A  wonderful  little  legal  Dictionary. "^/nrfermawr's  Law  Students'  Journal. 
Wharton's  Law  Lexicon, — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  full  Explanations  of  the  Technical  Terms  and 
Phrases  thereof,  both  Ancient  and  Modem ;  including  the  various 
Legal  Terms  used  in  Commercial  Business.  Together  with  a  Trans- 
lation of  the  Latin  Law  Maxims  and  selected  Titles  from  the  Civil, 
Scotch  and  Indian  Law.  Ninth  Edition.  By  J.  M.  Lelt,  Esq. 
Barrister-at-Law.    Super-royal  Svo.    1892.  1^.  18.s. 

"  On  almost  every  point  both  student  and  practitioner  can  gather  information 
from  this  invaluable  book,  ■which  ought  to  be  in  every  la'wyer's  office." — Gibson's 
Law  Notes. 

"  One  of  the  fii'st  books  ■which  every  articled  clerk  and  bar  student  should  pro- 
cure."— Law  Students'  Jouitial. 

DIGESTS. — Campbell's  Ruling  Cases. — Arranged,  Annotated,  and 
Edited  by  Robeet  Campbell,  Esq.,  Bamster-at-Law,  Advocate  of 
the  Scotch  Bar,  assisted  by  other  Members  of  the  Bar.  With  American 
Notes  by  Ie'ting  Beowne,  formerly  Editor  of  the  American  Reports. 
Vols.  I.  to  X.  Abandonment — Estate.     Royal  Svo.     1894-1896. 

Half  veUum,  net,  each  2.5.?. 
Vol.  XL — Estoppel  to  Execution.  {Nearly  readij.) 

^^     Subscription  for  Five  Volumes,  paid  in  advance,  £1  per  Volume. 

An  Addendum,  containing,  under  the  appropriate  title  and  rule,  Notes  of 
Cases  published  since  the  issue  of  Volume  I.,  together  with  a  complete  Index 
of  Cases  and  a  general  Index  to  the  first  10  Volumes,  thus  bringing  all  the 
Volumes  up  to  date.  [Now  ready.)  Royal  %ro.  1897.  Half  vellum,  net, '2Qs. 
Plan  of  the  Woek. 
It  is  intended  in  this  Work  to  collect  and  arrange  in  alphabetical 
order  of  subjects  all  the  useful  authorities  of  English  Case  Law  from  the 
earliest  period  to  the  present  time  on  paints  of  general  application. 

The  matter  under  each  alphabetical  heading  is  arranged  in  sections,  in 
an  order  indicated  at  the  commencement  of  the  heading.  The  more  im- 
portant and  Ruling  Cases  are  set  forth  at  length,  subject  only  to  abridg- 
ment where  the  original  report  is  unnecessarily  diffuse.  The  effect  of 
the  less  important  or  subordinate  cases  is  stated  briefly  in  the  Notes. 

The  aiin  of  the  Work  is  to  furnish  the  practitioner  with  English  Case 
Law  in  such  a  form  that  he  will  readily  find  the  information  he  requires 
for  ordinary  purposes.  The  Ruling  Case  will  inform  him,  or  refresh  his 
memoiy,  as  to  the  principles  ;  and  the  Notes  will  show  in  detail  how  the 
principles  have  been  applied  or  modified  in  other  cases. 

It  is  estimated  that  the  Work  will  be  completed  in  about  25  Volumes. 
"  The  rapidity  and  fulness  ■which  mark  this  compilation  are  remarkable. 
As  the  ■work  gi'ows  it  is  seen  to  be  a  perfect  storehouse  of  the  principles  estab- 
lished and  illustrated  by  our  case  la'w  and  that  of  the  United  States." — Lmu  Times. 
"  The  general  scheme  appears  to  be  excellent,  and  its  execution  reflects  the 
greatest  credit  on  everybody  concei'ned.  It  may,  indeed,  be  said  to  constitute, 
for  the  present,  the  high-^water  mark  of  the  science  of  book-making." — Saturday 
Beview. 

"  By  this  time  this  series  has  become  so  ■widely  kno^wn,  and  doubtless  appre- 
ciated, that  it  becomes  unnecessaiy  to  do  much  more  than  chronicle  the  appear- 
ance of  the  new  volume,  to  state  the  contents,  and  to  say  that  its  'workmanship 
is  quite  up  to  the  former  level." — Law  Journal. 

"  A  Cyclopaedia  of  la^w  ....  most  ably  executed,  learned,  accurate,  clear, 
concise ;  but  perhaps  its  chief  merit  is  that  it  impresses  on  us  ■what  the  practising 
English  la^wyer  is  too  apt  to  forget— that  English  law  really  is  a  body  of  prin- 
ciples."—  Tfif  British  Beview. 

*»*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIGEST  S — con  tinned. 

Chitty's  Index  to  all  the  Reported  Cases  decided  in  the 
several  Coiirts  of  Equity  in  England,  the  Privy  Council,  and  the 
House  of  Lords,  with  a  selection  of  Irish  Cases.  Fourth  Edition. 
By  Henet  Ed-waed  Hiest,  Esq.,  Barrister-at-Law.  9  vols.  Roy. 
8to.     1883-89.      (PubUshed  at  12/.  I2s.)  Reduced  to  net,  51.  bs. 

*^*  The  volumes  sold  separately.     Eacli  net,  los. 

Dale  and  Lehmann's  Digest  of  Cases,  Overruled,  Not  Followed, 
Disapproved,  Approved,  Distinguished,  Commented  on  and 
specially  considered  in  the  English  Courts  from  the  Year 
1756toT886  inclusive,  and  a  complete  Index  of  the  Cases,  in  which 
are  included  all  Cases  reversed  from  the  year  1856.  By  Chas.  Wm. 
MiTCALFE  Dale,  and  Rudolf  Chambees  Lehmann,  assisted  by  Chas. 
H.  L.  Neish,  and  Heeeeet  H.  Child,  Esqrs.,  Barristers-at-Law. 
Royal  8vo.      1887.      (Pubhshed  at  2/.  10s.)  Reduced  to  net,  25s. 

Fisher's  Digest  of  the  Reported  Decisions  of  the  Courts  of 
Common  Law,  Bankruptcy,  Probate,  Admiralty,  and  Divorce, 
together  with  a  Selection  from  those  of  the  Court  of  Chancery 
and  I  rish  Courts  from  1766  to  1883  inclusive.  By  J. Mews,  assisted 
by  C.  M.  Chapman,  H.  H.  W.  Spaeham,  and  A.  H.  Todd,  Esqrs. 
7  vols.  Roy.  8vo.  1884.  (Published  at  12/.  \2.s.)  Reduced  tonet,  51.  5s. 
"  To  the  common  lawyer  it  is  the  most  useful  -workhe  can  possess. " —La i«  Times. 

Mews'  Consolidated  Digest  of  all  the  Reports  in  all  the  Courts, 
for  the  Years  1884-88  inclusive.— By  J.  Mews,  Esq.,  Ban-ister- 
at-Law.  Royal  8yo.  1889.  (Published  at  31s.  6^.)  Reducedtonet,\bs. 
The  Annual  Digest  for  1896.     By  John  Mews,  Esq.,  Barrister-at- 
Law.     Royal  8vo.     1897.  15s. 
%*  This  Digest  will  in  futitre,  commencing  with  1897,  be  also  issued 
quarterly,  each  part  being  cvimulative.     Price  to  Subscribers,  pay- 
able in  advance,  net  17s. 

Law  Journal    Quinquennial     Digest,   1890-95,— An  Analytical 
Digest  of  Cases  Published  in  the  Law  Journal  Reports,  and  the  Law 
Reports,  from  Michaelmas  Sittings,  1890,  to  Trinity  Sittmgs,  1895. 
By  G-eoege  a.  Steeetex,  Esq.,  Barrister-at-Law.     1896.       1/.  10s. 
%*  To  Subscribers  to  the  Law  Journal  Reports,  net  os.,  postage  M. 
extra. 
"  Extremely  -svell  done,  -with  abundance  of  headings  and  cross  references  .  .  . 
could  not  be  done  betttr." — Law  Time.i. 

Talbot  and  Fort's  Index  of  Cases  Judicially  noticed  (1865— 
1890)  ;  being  a  List  of  all  Cases  cited  in  Judgments  reported  from 
Michaelmas  Term,  1865  to  the  end  of  1890,  with  the  places  where 
they  are  so  cited. — By  Geoege  John  Talbot  and  Hugh  Foet,  Esqrs., 
Barristers-at-Law.     Royal  8vo.     1891.  25s. 

"  This  is  an  invaluable  tool  for  the  worker  among  ca.ses."— Solicitors'  Journal. 

DISCOVERY.— Sichel  and  Chance's  Discovery.— The  Law  relating 
to  Interrogatories,  Production,  Inspection  of  Documents,  and  Dis- 
covery, as  well  in  the  Superior  as  in  the  Inferior  Courts,  together  with 
an  Appendix  of  the  Acts,  Forms  and  Orders.  By  Waltee  S.  Sichel. 
andWiLLiAMCHANCE,Esqrs., Barristers-at-Law.  Demy8vo.  1883.  12s. 

DISTRESS.— Oldham  and    Foster  on   the    Law  of    Distress.— A 

Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 

of  Statutes,  &c.     Second  Edition.     By  Aethue  Oldham  and  A.  La 

TeobeFostee,  Esqrs.,  Barristers-at-Law.   Demy  Svo.    1889.         18s. 

*»*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DISTRICT  COUNCILS.— Chambers'  Digest  of  the  Law  relating 
to  District  Councils,  so  far  as  ro^-ards  the  Constitution,  Powers 
and  Duties  of  such  Councils  (includino-  Municipal  Corporations)  in 
the  matter  of  Public  Health  and  Local  Government.  Ninth  Edition. 
— By  George  F.  Cuambees,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1895.  10s. 

DIVORCE,— Browne  and  Powles'  Law  and  Practice  in  Divorce 
and  Matrimonial  Causes.  Sixth  Edition.  By  L.  D.  Powles,  Esq., 
Barrister-at-Law.     Demy  8vo.      1897.  {Xenrlij  n-ady.)     2at. 

"The  practitioner's  standard  work  on  divorce  practice." — Law  Quar.  Jiev. 
Kelly's  French  Law. —  Jlde  "Marriage." 

DOGS. — Lupton's  Law  relating  to  Dogs. — By  Feedeeick  Lttpton, 
Solicitor.     Royal  r2mo.     1888.  5s. 

DOMESDAY  BOOK  AND  BEYON D.-Three  Essays  in  the  Early 
History  of  England.    By  Professor  Maitland,  LL.D.     1897.     15s. 

EASEMENTS. — Goddard's  Treatise  on  the  Law  of  Easements. — 
By  John  Leybouen  Goddaed,  Esq.,  Barrister-at-Law.  Fifth 
Edition.     Demy  8vo.     1896.  U.  5s. 

"  Has  talien  its  place  as  a  standard  treatise  by  virtue  of  that  best  evidence 
of  merit,  the  favour  of  those  for  whom  it  was  written." — J.  of  British  Architects. 
"Nowhere  has  the  subject  been  treated  so  exhaustively,  and,  we  may  add, 
so  scientitically,  as  by  Mr.  Goddard.     We  recommend  it  to  tliemost  careful  study 
of  the  law  student,  as  well  as  to  the  library  of  the  practitioner." — Law  Times. 

Innes'  Digest  of  the  Law  of  Easements.  Fifth  Edition.  By 
L.  0.  Innes,  lately  one  of  the  Judges  of  Her  Maje.sty's  High  Court 
of  Judicature,  Madras.     Royal  12mo.     1895.  Is.  &d. 

"  Constructed  with  considerable  care  and  pains. "^iaw  Journal. 

"We  have  only  the  pleasmg  duty  remaining-  of  recommending'  the  book  to  those 
in  search  of  a  concise  treatise  on  the  law  of  Easements." — Law  Notes. 

ECCLESIASTICAL  LAW.— Phillimore's  Ecclesiastical  Law  of  the 
Church  of  England,  By  the  late  Sir  Robeet  Phillimobe.  Bart., 
D.C.L.  Second  Edition,  by  his  son  Sir  Waltee  Geoege  Feank 
Phillimoee,  Bart.,  D.C.L.,  assisted  by  C.  F.  Jemmett,  B.C.L., 
LL.M.,  Barristers-at-Law.     2  vols.     Royal  8vo.      1895.  3^.  3.?. 

"  The  f  amoiis  treatise  of  Sir  Robert  Phillimore  will  continue  to  hold  a  foremost 
place  in  our  le<ral  literature." — Latv  Times. 

"The  task  of  re-editing  Phillimore's  '  Ecclesiastical  Law '  was  not  an  easy  one. 
Sir  Walter  Phillimore  has  executed  it  with  brilliant  success.  He  has  brought  to 
the  work  all  his  father's  subdued  enthusiasm  for  the  Church,  he  has  omitted 
nothing  that  lent  value  to  the  original  treatise,  he  has  expunged  from  it  what 
coiild  be  spared,  and  has  added  to  it  everything  that  the  ecclesiastical  lawyer 
can  possibly  need  to  know,  pouring  a  flood  of  luminous  learning  on  the  newer 
ecclesiastical  problems  with  whicli  he  deals." — Law  Journal. 
Whitehead.— Fi^^e  "  Church  Law." 

ELECTION  IN  EQUITY.— Serrell's  Equitable  Doctrine  of 
Election.  By  Geoege  Seeeell,  M.A.,  LL.D.,  Esq.,  Barrister-at- 
Law.     Royal  12mo.     1891.  7s.  Qd. 

ELECTIONS.— Day's  Election  Cases  in  1892  and  1893,- Being  a 
Collection  of  the  Points  of  Law  and  Practice,  together  with  Reports 
of  the  Judgments.  By  S.  H.  Day,  Esq.,  Barrister-at-Law,  Editor 
of  "Rogers  on  Elections."     Royal  12mo.     1894.  7s.  Qd. 

Hedderwick's  Parliamentary  Election  Manual  :  A  Practical 
Handbook  on  the  Law  and  Conduct  of  Parliamentary  Elections 
in  Great  Britain  and  Ireland,  designed  for  the  Instruction  and 
Guidance  of  Candidates,  Agents,  Canvassers,  Volunteer  Assistants, 
&c.  By  T.  C.  H.  Heddeewick,  Esq.,  Barrister-at-Law.  Demy 
12mo.     1892.  7*.  Qd. 

"  Clear  and  well  arranged." — Law  Quarterly  Review. 

* ^*  All  standard  Law  Works  are  kept  in  Stock,  in  laiv  calf  and  other  bindings. 
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ELECTIONS — continued. 
Rogers'  Law  and  Practice  of  Elections. — 

Vol.  I.  Registration,  includinj?  the  Practice  in  Registration 
Appeals;  Parliamentary,  Municipal,  and  Local  Government;  with 
Appendices  of  Statutes,  Orders  in  Council,  and  Forms.  Fifteenth 
Edition.  With  Addenda  of  Statutes  to  1894.  By  Maueice  Powell, 
Esq.,  Barrister-at-Law.     Royal  12mo.  1^.  Is. 

"  The  practitioner  will  find  vrit'hin  these  covers  everything  which  he  can  be 
expected  to  know,  \^ell  aiTanged  and  carefully  stated." — Lmv  Times. 

Vol.  II.  Paeliamentaey  Elections  and  Petitions  ;  with  Appen- 
dices of  Statutes,  Rules  and  Forma.  Seventeenth  Edition.  By 
S.  H.  Day,  Esq.,  Barrister-at-Law.     Royal  12mo.       1895.        1/.  Is. 

"The  leading  book  on  the  difficult  subjects  of  elections  and  election  peti- 
tions."— Lntv  Times. 

"  A  very  satisfactory  treatise  on  election  law    .     .     .     ."—Solicitors'  Journal. 

Vol.  III.  Municipal  and  othee  Elections  and  Petitions,  with 
Appendices  of  Statutes,  Rules,  and  Forms.  Seventeenth  Edit.  By 
Samuel  H.  Day,  Esq.,  Barrister-at-Law.  Royal  r2mo.  1894.  11.  Is. 
This  Volume  treats  of  Elections  to  Miinicipal  Councils  {inoliidinff  the 
City  of  London),  County  Councils,  Parish  Councils,  Rural  and  Urban 
District  Councils,  Boards  of  Guardians  {within  and  without  London), 
ILetyopolitan  Vestries,  School  Boards. 
ENGLISH  LAW.— Pollock  and  Maitland's  History  of  English  Law 
before  the  time  of  Edward  I.— By  Sir  Feedeeick  Pollock,  Bart., 
and  Feed.  W.MAiTLAND,Barristers-at-Law.  2  vols.roy.8vo.  1895.  21. 

EQUITY,  «w^  Hr/e  CHANCERY. 
Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal,  having  especial  reference  to 
the  Chancery  Division,  with  Practical  Notes.     Fifth  Edition.     By 
Cecil  C.  M.  Dale,  Esq.,  Barrister-at-Law,  and  W.  Clowes,  Esq., 
a  Registrar  of  the  Supreme  Court.    In  3  vols.    Royal  8vo.  1891-3.  6/. 
\*  The  Volumes  sold  separately,  11.  each. 
"A  monument  of  learned  and  laborious  a.cc-axa.cy. "—Laxv  Quarterly  Hevieiv. 
"  Seton  in  its  new  guise  is  well  up  to  the  character  which  it  has  for  so  many 
years  sustained  of  being  the  best  book  of  forms  of  judgment."— Law  r/mes. 
Smith's  Manual   of  Equity  Jurisprudence.— A  Manual  of  Equity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story,   Spence,   and  other  writers,  comprising  the  Fundamental 
Principles  and  the  points  of  Equity  usually  occuiTing  in  General 
Practice.     By  Josiah  W.  Smith,  Q.C.     Fourteenth  Edition.     By  J. 
Teusteam,  LL.M.,  Esq.,  Barrister-at-Law.    12mo.     1889.      V2s.Qd. 
Smith's  Practical   Exposition  of  the  Principles  of  Equity,  Ulus- 
trated  by  the  Leading  Decisions  thereon.     For  the  use  of  Students 
and  Practitioners.     Second  Edition.     By  H.  Aethue  Smith,  M.A., 
LL.B.,  Esq.,  Barrister-at-Law.     Demy  Svo.     1888.  21s. 

"  This  excellent  practical  exposition  of  the  principles  of  equity  is  a  work  one 
can  well  recommend  to  students  either  for  the  bar  or  the  examinations  of  the 
Incoi-porated  Law  Society.  It  will  also  be  found  equally  valuable  to  the  busy  prac- 
titioner. It  contains  a  mass  of  information  well  arranged,  and  is  illustrated 
by  all  the  leading  decisions." — Law  Times. 
ESTOPPEL.— Everest  and  Strode's  Law  of  Estoppel.  By  Lancelot 
Fielding  Everkst,  and  Edmund  Strode,  Esqrs.,  BaiTisters-at-Law. 
Demv  8vo.     1884.  IS*- 

EVIDENCE.— Wills' Theory  and  Practice  of  the  Law  of  Evidence. 
—By  Wm.  Wills,  Esq.,  Barrister-at-Law.  Demy8vo.  1894.  10s.  6rf. 
"it  contains  a  large  amoimt    of    valuable    information,    very  tersely    and 
accurately  conveyed."— Lnw  Times. 

"We  consider  that  Mr.  "Wills  has  given  the  profession  a  useful  book  on  a 
difficult  subject." — Law  Notes. 
*(,*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  binding/. 
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EVIDENCE  ON  COMM  ISSION.^Hume-Wiiliams  and  Macklin's 
Taking  of  Evidence  on  Commission  :  including  therein  Special 
Examinations,  Letters  of  Request,  Mandamus  and  Examinations 
before  an  Examiner  of  the  Court.  By  W.  E.  Hume- Williams  and 
A.  RoMER  Macklin,  Barristers-at-Law.    Demy  8vo.    1895.     124'.  Gd. 

EXAMINATION  GUIDES,— Bar  Examination  Guide.  By  H.  D. 
Woodcock,  andG.  H.  B.  Keneick,  Esqrs.,  Barristers-at-Law.  Pub- 
lished after  each  Examination.  JVet  'Is.  &d. 

Bar  Examination  Guide — Lecture  Supplement,  1896.         JVet2s. 

Haynes  and  Nelham's  Honours  Examination  Digest,  By  John 
F.  Haynes,  LL.D.,  and  Thomas  A.  Nelham,  Solicitor.  Demy  Svo. 
1883.  15«. 

Napier  &  Stephenson's  Digest  of  the  Subjects  of  Probate, 
Divorce,  Bankruptcy,  Admiralty,  Ecclesiastical  and  Criminal 
Law  necessaiy  to  be  known  for  the  Final  Examination,  done  into 
Questions  and  Answers.  By  T.  Bateman  Napier  and  Richaeii  M. 
Stephenson,  Esqrs.,  Bai-risters-at-Law.     Demy  8vo.      1888.      12.s. 

Napier  &  Stephenson's  Digest  of  the  Leading  Points  in  the  Sub- 
ject of  Criminal  Law.  Done  into  Questions  and  Answers.  By  T. 
Bateman  Napier  and  Richard  M.  Stephenson,  Esqrs.,  Barristers- 
at-Law.     Demy  Svo.     1888.  5s. 

Shearwood's  Guide  for  Candidates  for  the  Professions  of 
Barrister  and  Solicitor. — Second  Edition.  By  Joseph  A.  Sheae- 
wooD,  Esq.,  Barrister-at-Law.     Demy  Svo.     1S87.  6s, 

Uttley's  How  to  Become  a  Solicitor;  or.  Hints  for  Articled 
Clerks.     By  T.  F.  Uttley,  Solicitor.     Royal  12mo.     1894.  5s. 

EXECUTIONS. — Edwards'  Law  of  Execution  upon  Judgments 
and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions 
of  the  High  Court  of  Justice, — By  C.  Johnston  Edwards,  Esq., 
BaiTister-at-Law.     Demy  Svo.     1888.  16s. 

EXECUTORS, — Macaskie's  Treatise  on  the  Law  of  Executors 
and  Administrators,  and  of  the  Administration  of  the  Estates  of 
Deceased  Persons.  With  an  Appendix  of  Statutes  and  Forms.  By 
S.  C.  Macaskie,  Esq.,  Barrister-at-Law.     Svo.     1881.  10s.  6d. 

Williams'  Law  of  Executors  and  Administrators, — Ninth  Edition. 
By  the  Hon.  Sir  Roland  Vaughan  Williams,  a  Justice  of  the  High 
Court.    2  vols.    Roy.  Svo.     1893.  3/.  16s. 

"  "We  can  conscientiously  say  that  the  present  edition  will  not  only  sustain, 
but  enhance  the  high  reputation  which  the  book  has  always  enjoyed.  The  want 
of  a  new  edition  has  been  distinctly  felt  for  some  time,  and  in  this  work,  and  in 
this  work  only,  will  the  practitioner  now  find  the  entire  law  relating  to  executors 
and  administrators  treated  in  an  exhaustive  and  authoritative  fashion,  and 
thoroughly  brought  down  to  the  present  da,te."— Law  Journal. 

EXTRADITION,— Kirchner's  U Extradition, — Recueil Renf ermant in 
Extenso  tons  les  Traites  conclus  jusqu'au  ler  Janvier,  188-3,  entre  les 
Nations  civilisees,  et  donnant  la  solution  precise  des  difficultes  qui 
peuvent  surgir  dans  leur  application.  Avec  une  Preface  de  M« 
Georges  Lachaud,  Avocat  a  la  Cour  d'Appel  de  Paris.  Public  sous 
les  auspices  de  M.  C.  E.  Howard  Vincent,  Directeur  des  Affaires 
Criminelles  de  la  Police  Metropolitaine  de  Londres.  Par  F.  J. 
Kjechner,  Attache  a  la  Direction  des  Affaii-es  Criminelles.  In  1 
vol.  (1150  pp.).     Royal  Svo.     1883.  2^.  2s. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 


119  &  120,  CHANCERY  LANE,  LONDON,  W.C.  15 


FARM,  LAW  OF.— Dixon's  Law  of  the  Farm:  iiicludiug  the  Cases 
and  Statutes  relating  to  the  subject ;  and  the  Agricultural  Customs 
of  Eagland  and  Wales.  Fifth  Edition.  By  Aubeky  J.  Spencee,  Esq., 
Barrister-at-Law.    Demy  8vo.     1892.  26s. 

"  The  book  is  well  aud  carefully  edited."— Z^aw  Journal. 

"  A  complete  modem  compendium  on  agricultural  matters.  '—Law  Times. 

FINANCE  ACT.—  Vide  ' '  Death  Duties. ' ' 

FIXTURES.— Amos  and  Ferard  on  the  Law  of  Fixtures  and  other 

Property  partaking  both  of  a  Real  and  Personal  Nature.     Third 

Edition.     By  C.  A.  Feeaed  and  W.  HowiiAivT)  Robeets,  Esqrs.,  Bar- 

risters-at-Law.     Demy  Svo.     1883.  18*- 

FORMS.— Archibald.- Fi«?e  ''Chamber  Practice." 

Bullen  and  Leake.— Fi^^e  "Pleading." 

Chitty's  Forms  of  Practical  Proceedings  in  the  Queen's  Bench 
Division.  Twelfth  Edition.  By  T.  W.  Chitty,  Esq.,  Barrister-at- 
Law.  Demy  Svo.  1883.  (Published  at  U.  18«.)  Reduced  to  ?ic(!  20s. 
Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chan- 
cery Division  of  the  High  Court  of  Justice  and  on  Appeal 
therefrom.— Fourth  Edition.  By  Chaeles  Btteney,  B.A.,  a  Chief 
Clerk  of  the  Hon.  Mr.  Justice  Chitty.  Royal  Svo.  1885.  21.  10s. 
"  The  standard  -work  on  Chancery  Procedure."— iaju  Quarterly  Review. 

FRAUD  AND  MISREPRESENTATION.— Moncreiff's  Treatise 
on  the  Law  relating  to  Fraud  and  Misrepresentation.— By 
the  Hon.  F.  MoNCEEiFF,  Barrister-at-Law.     Svo.     1891.  21s. 

FRENCH  CIVIL  CODE.— Cachard's  French  Civil  Code,  with  the 
various  Amendments  thereto,  as  in  forceon  March  15th, 1895. 
—By  Heney  Cachaed,  B.A.,  and  Counsellor-at-Law of  the  New  York 
Bar,  Licencie  en  Droit  de  la  Faculte  de  Paris.  Demy  Svo.  1895.  20s. 
"  It  wouW  involve  a  denial  of  the  plainest  justice  to  contend  that  the  Code 
Civil  has  found  in  Mr.  Cachard  anything  less  than  a  brilliant  and  successful 
translator  " — Law  Times. 
Code  of  Commerce.— Fi^e  "Commercial  Law." 

GAME    LAWS,  — Warry's    Game    Laws    of    England,      With    an 

Appendix  of  the  Statutes  relating  to  Game.     By  C-.  Tayloe  Waeey, 

Esq.,  Barrister-at-Law.     Royal  r2mo.     1896.  IQs.  Q>d. 

"  The  author  has  ti-eated  the  subject  in  a  clear  and  lucid  style."— iaw  Times. 

GOODWILL— Allan's  Law  relating  to  Goodwill,— By  Chaeles  E. 
Allan,M.A., LL.B., Esq., Barrister-at-Law.  DemySvo.  1889.  Is.&d. 

HIGHWAYS,— Chambers'  Law  relating  to  Highways  and  Bridges. 

By  Geoege  F.  Chambees,  Esq.,  Barrister-at-Law.  •  1S7S.        7s.  &d. 

HOUSE  TAX.— Ellis'  Guide  to  the  House  Tax  Acts,  for  the  use  of 
the  Payer  of  Inhabited  House  Duty  in  England,— By  Aethtte 
M.Ellis,  LL.B.  (Lond.),  Solicitor,  Author  of  "A  Guide  to  the 
Income  Tax  Acts."     Royal  12mo.     1885.  ,,•"*• 

"  We  have  found  the  infonnation  accurate,  complete  and  very  clearly  ex- 
pressed."—  Solicitors'  Journal. 

HUSBAND  AND  WIFE.— Lush's  Law  of  Husband  and  Wife, 
within  the  jurisdiction  of  the  Queen's  Bench  and  Chancery 
Divisions,  By  C.  Montague  Lttsh,  Esq.,  Barrister-at-Law.  Second 
Edition.  By  the  Author  and  W.  H.  Geiffith,  Esq.,  Barnster-at- 
Law.     Demy  Svo.     1896.  ^        „    ^     1^.  5«- 

"To  the  practising  lawver  the  work  will  be  of  the  utmost  importance.  —Law  Times. 
"  This  book  will  certainly  be  consulted  when  difficulties  arise  relative  to  the  position 
of  married  women."— £at«  Journal. 
'  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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INCOME  TAX.— Ellis'  Guide  to  the  Income  Tax  Acts.— For  the uae 

of  the  English  Income  Tax  Payer.     Third  Edition.     By  Aethttb 

M.  Ellis,  LL.B.  (Lond.),  Solicitor.     Royal  12mo.     1893.        7s.  6d. 

"  Contains  in  a  convenient  form  the  law  bearing  upon  the  Income  Tax."— iaw 

Times. 

Robinson's  Law  relating  to  Income  Tax;  with  the  Statutes, 
Forms,  and  Decided  Cases  in  the  Courts  of  England,  Scotland,  and 
Ireland.— By  Aethtje  Robinson,  Esq.,  Barrister-at-Law.  Royal 
8vo.     189.5.  21s. 

"  The  standard  work  on  a  complicated  and  diflBcult  subject."— L«!<;  Jnurnal. 

"  INIi-.  Robinson  has  exercised  the  fneatest  care  in  the  work,  which  commends 
itself  to  our  judgment  in  every  respect."— Lniw  Times. 

INLAND  REVENUE,  —  Highmore's  Summary  Proceedings 
in  Inland  Revenue  Cases  in  England  and  Wales.— Second 
Edition.  By  N.  J.  Highmoee,  Esq.,  Barrister-at-Law,  and  of  the 
Solicitors' Department,  Inland  Revenue.  Roy.  12mo.  1887.  7s.  Gd. 
Highmore's  Inland  Revenue  Regulation  Act,  1890,  as  amended 
by  the  Public  Accounts  and  Charges  Act,  1891,  and  the  Finance  Act, 
1896,  with  other  Acts,  including  the  Superannuation  Acts  and  the 
Public  Officers  Protection  Act,  1893  ;  with  Notes,  Table  of  Cases, 
&c.  By  Nathaniel  J.  Highmoee,  Esq.,  Barrister-at-Law,  Assis- 
tant Solicitor  of  Inland  Revenue.     Demy  8vo.     1896.  7s.  Gd. 

INSURANCE.— Arnould  on  the  Law  of  Marine  Insurance.— Sixth 

Edition.     By  David  Maclachlan,  Esq.,  Barrister-at-Law.     2  vols. 

Royal  Svo.     1887.  3^. 

"  As  a  text  book,  '  Arnould '  is  now  all  the  practitioner  can  -waxit."— Law  Times. 

Lowndes'  Practical  Treatise  on  the  Law  of  Marine  Insurance. — 
By  RiCHAED  Lowndes.  Author  of  "The  Law  of  General  Average," 
&c.     Third  Edition.     By  Waltee  Lowndes.  {In  preparation.) 

McArthuron  the  Contract  of  Marine  Insurance.— Second  Edition. 
By  Chaeles  McAethue,  Average  Adjuster.  Demy  Svo.  1890.  I6s. 
"  The  work  is  carefully  executed  and  brought  down  to  date." — Law  Journal. 

Tyser's  Law  relating  to  Losses  under  a  Policy  of  Marine  Insur- 
ance.— By  Chaeles  Robeet  Ttsee,  Esq.,  Barrister-at-Law.  Demy 
Svo.     1894.  10s.  6d. 

"  A  clear,  correct,  full,  and  yet  concise  statement  of  the  leiw."—Law  Times. 

INTERNATIONAL  LAW.— Dicey.— n<^e  "  Conflict  of  Laws." 
Hall's  International  Law.— Foui-th Edit.  Demy  Svo.  1895.  ll.2s.Gd. 
Hall's  Treatise  on  the  Foreign  Powers  and  Jurisdiction  of  the 

British  Crown.    By  W.  E.  Hall,  Esq.,  Barrister-at-Law.    Demy 

Svo.     1894.  10s.  6d. 

Kent's  Commentary  on  International  Law. — Edited  by  J.  T.  Abdy, 

LL.D.     Second  Edition.     Crown  Svo.     1878.  10s.  Gd. 

Nelson's   Private   International    Law. — By  Horace  Nelson,  E.sq., 

Barrister-at-Law.     Roy.  Svo.     1889.  21s. 

"  The  notes  are  full  of  matter,  and  avoid  the  vice  of  discursiveness,  eases  being 

cited  for  practicaUy  every  proposition." — Law  Times. 

Rattigan's  Private   International    Law, — By  Sir  "William   Heney 
Rattigan,  LL.D.,  Barrister-at-Law,   Vice- Chancellor  of  the  Uni- 
versity of  the  Punjab.     Demy  Svo.     189.5.  10s.  Gd. 
"  Written  with  admirable  clearness." — Law  Journal. 

Walker's  Manual  of  Public  International  Law.— ByT.  A.  Walkke, 
M. A.,  LL.D.,  Esq.,  Barrister-at-Law.     Demy  Svo.     1895.  9s. 

Walker's  Science  of  International  Law.— By  T.  A.  Walkee,  M.A., 
LL.D.,  Esq.,  Barrister-at-Law.     Demy  Svo.      1893.  18s. 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  Imv  calf  and  other  bindings. 
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INTERNATIONAL  LA\N—ro»ti)nu'd. 
Westlake's  International  Law.— Chapters  on  the  Principles  of  Inter- 
national Law.  ByJ.  AVestlake,  Q.C.,  LL.D.  DemySvo.    1894.    lOs. 
Wheaton's  Elements  of  International  Law;  Third  Eng-lish  Edition. 
Edited  with  Notes  and  Appendix  of  Statutes  and  Treaties.      By 
A.  C.  BoTD,  Esq.,  Barrister-at-Law.     Royal  8vo.     1889.         II.  10s. 
"  Wheaton  stands  too  high  for  critioism.  whilst  Mr.  Boyd's  merits  as  an  editor 
are  almost  as  well  established." — Law  Times. 

JOINT  STOCKS.— Palmer.— nrfis  "Company  Law,"   "Conveyanc- 
ing," and  "Winding-up." 
Thring's  Lawand  Practice  of  Joint  Stock  and  other  Companies. 
—By  LoBD  Theing,  K.C.B.     Fifth  Edition.     By  J.   M.    Rendel, 
Esq.,  Barrister-at-Law.     Royal  8 vo.     1889.  U.  10«, 

JURISPRUDENCE.— Holland's    Elements   of   Jurisprudence.— 

Eighth  Edition.    By  T.  E.  Holland,  D.C.L.    8vo.    1896.       lOs.Gd. 

Markby's  Elements  of  Law,  considered  with  reference  to  Principles 

of   General   Jurisprudence.      By    Sir    William    Maekby,    D.C.L. 

Demy  8vo.     1896.  Us.  Gd. 

JURY  LAWS,— Huband's  Practical  Treatise  on  the  Law  relating 
to  the  Grand  Jury  in  Criminal  Cases,  the  Coroner's  Jury, 
and  the  Petty  Jury  in  Ireland. — By  Wm.  G.  Huband,  Esq., 
Barrister-at-Law.     Royal  8vo.     1896.  36s. 

JUSTICE  OF  THE  PEACE.— Magistrate's  Annual  Practice  for 
-]  897, — Being  a  Compendium  of  the  Law  and  Practice  relating  to 
matters  occupying  the  attention  of  Courts  of  Summary  Jurisdiction, 
with  an  Appendix  of  Statutes  and  Rules,  List  of  Punishments, 
Calendar  for  Magistrates,  &c.  By  Chaeles  Milnee  Atkinson,  Esq., 
Stipendiary  Magistrate  for  the  City  of  Leeds.     Bvo.     1897.  18s. 

"  An  excellent  magisterial  guide." — Law  Journal. 

"  Cannot  fail  to  be  of  great  tervice  ia  any  coui't  of  summary  jurisdiction." — 
Solicitors'  Journal. 

"  There  is  a  useful  table  of  penalties  on  summary  conviction,  and  a  good 
indes."— Law  Time^. 

"  We  can  commend  the  use  of  the  volume  to  all  magisterial  benches."— r/i« 
Fidd. 
Penalties  on  Summary  Convictions, — Reprinted  from  "The  Magis- 
trates' Annual  Practice."      1897.     Sold  separately.  Xet  Is. 
Magistrates'  Cases,  1893,  1894,  1895  &  1896,— Cases  relating  to 
the  Poor  Law,  the  Criminal  Law,  Licensing,  and  other  subjects  chiefly 
coimected  with  the  duties  and  office  of  Magistrates,  decided  in  the 
House  of  Lords,  the  Court  of  Appeal,  the  Queen's  Bench  Division, 
and  in  the  Court  for  Crown  Cases  Reserved,  from  Michaelmas,  1892, 
to  Michaelmas,  1896.     1894-96.                                              -EacA,  net  U. 
*^*  These  Reports,  which  have  hitherto  been  published  as  part  of  the 
Law  Journal  Reports,  are  now  issued  Quarterly.    In  Parts.    i:ach,  net  5s. 
Annual  Subscription,  payable  in  advance,  15s.  post  free. 
Shirley's  Magisterial  Law. — An  Elementary  Treatise  on  Magisterial 
Law,  and  on  the  Practice  of   Magistrates'  Courts.     Second  Edition. 
By  Leonaed  H.  West,  LL.D.,  Solicitor.    Demy  8vo.    1896.    7s.  &d. 
"  It  is  wTitten  clearly  and  concisely,  is  well  arranged,  and  admirably  adapted 
to  its  object— namelv,  to  give  the  student  and  also  the  young  practitioner  such  a 
general  view  of  the 'subject  as  will  tit  the  one  for  his  exatnination,  the  other  to 
appreciate  the  standard  books  of   references   on  magisterial  lay; ."—  Solicitors^ 
Journal. 

*J*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LAGOS.— Ordinances,  and  Orders  and  Rules  thereunder,  in  Force 
in  the  Colony  of  Lagos  on  December  31st,  1893.— By  Geoeoe 
Stallaed,  Queen's  Advocate,  and  E.  H.  Richaeds,  District  Com- 
missioner of  Lagos.     Royal  8vo.     1894.  Half-calf,  42s. 

LAND  TAX.— Bourdin's  Land  Tax. — An  Exposition  of  the  Land  Tax. 
Includintj  the  Latest  Judicial  Decisions,  and  the  Changes  in  the  Law 
eifected  by  the  Taxes  Management  Act,  and  by  the  Act  Converting 
the  Three  per  Cent,  into  Two  and  Three-quarter  per  Cent.  Stock, 
vrith  other  Additional  Matter.  Foiirth  Edition.  By  the  late 
Eeedeeick  Htjmpheets,  Deputy  Registrar  of  Land  Tax  ;  and  Digests 
of  Cases  decided  in  the  Courts  by  Chaeles  C.  Atchison,  Deputy 
Registrar  of  Land  Tax.       Royal  12mo.     1894.  Is.  6d. 

"  To  anyone  concerned  in  the  redemption  of  land  tax  this  Treatise  is  indispen- 
sable."— Solicitors'  Journal. 

Atchison's  Land  Tax.— Changes  Eifected  in  the  Processes  of 

Assessment  and  Redemption  by  Part  VI.  of  the  Finance  Act, 

1896  (.59  &  60  Vict.  c.  28).    By  Chaeles  C.  Atchison,  Deputy 

Registrar  of  Land  Tax.     Royal  12mo.     1897.     Ifet,  2s.  6d. 

*^*  Forms  a  Sujipleinoit  to  above. 

LANDLORD  AND  TENANT.— Woodfall's  Law  of  Landlord  and 

Tenant. — With  a  fuU  Collection  of  Precedents  and  Foi-ms  of  Proce- 
dure ;  containing  also  a  collection  of  Leading  Propositions.  Fifteenth 
Ed.  By  J.  M.  Lely,  Esq.,  Barrister-at-Law.  Roy.  8vo.  1893.  ll.l^s. 
"  The  editor  has  expended  elaborate  industry  and  systematic  ability  in  m.aking 
the  work  as  perfect  as  possible." — Solicitors'  Journal. 
Lely  and   Peck. —  Vide  "Leases." 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Consolida- 
tion Acts  ;  with  Decisions,  Fonns,  and  Table  of  Costs.  By  Aethtje 
Jepson,  Esq.,  Barrister-at-Law.     Demy  8vo.     1880.  ISs. 

LAW  JOURNAL  REPORTS.— Edited  by  John  Mews,  Esq.,  Barrister- 
at-Law.     Published  monthly.     Annual  Subscription  : — 
Reports  and  Public  General  Statutes  Net,  3Z.  4s. 

Reps.  Stats.  &  Mews' Annual  Digest  {Issued  Quarterly)     JVet,  31.  10s. 
Or,  with  the  Law  Journal  weekly,  11.  extra. 
Subscribers  to  the  above  will  be  entitled  to  a  copy  of — 

An  Analytical  Digest  of  Cases  in  the  Law  Journal  and 
Law  Reports,  1890-9.5,  published  at  1/.  10.«.  for  os. 

Synopsis  of  Contemporary  Reports,  1832-95.— Printed 
on  linen  paper  and  bound  in  boards.  Uniform  in  size  with 
the  Reports.     {Xow  ready.)     Price,  net,  5s.  for  2s.  6d. 

LAW  LIST. —  Law  List  (The). — Comprising  the  Judges  and  Officers 
of  the  Courts  of  Justice,  Counsel,  Special  Pleaders,  Conveyancers, 
Solicitors,  Proctors,  Notaries,  &c.,  in  England  and  Wales;  the 
Circuits,  Judges,  Treasurers,  Registrars,  and  High  BaiKffs  of 
the  County  Courts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England  and  the  Colonies,  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  &c.,  &c., 
and  Commissioners  for  taking  Oaths,  Conveyancers  Practising  in 
England  under  Certificates  obtained  in  Scotland.  Compiled,  so  far 
as  relates  to  Special  Pleaders,  Conveyancers,  Sohcitors,  Proctors  and 
Notaries,  by  John  Samuel  Puecell,  C.B.,  Controller  of  Stamps, 
and  Registrar  of  Joint  Stock  Companies,  and  Published  by  the 
Authority  of  the  Commissioners  of  Inland  Revenue  and  of  the  Incor- 
porated Law  Society.  1897.  (Postage  Gd.  extra.)  ]^et,  10s.  6d. 
*»*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LAW  QUARTERLY    REVI  EW— Edited  by  Sir  Feedeeick  Pollock, 

Bart.,  M.A.,  LL.D.,  Corpus  Professor  of  Jimsprudence  ia  the  LTni- 

versity  of  Oxford.    Vols.  I.— XII.  (with  General  Index  to  Vols.  1. 

to  X.)     Royal  8vo,     1885-96.  Each,  Vis. 

1^  Subscription  for  1897  post  free  12s.  M.,net.    Single  numbers,  each  5s. 

"  The  greatest  of  legal   quarterly  reviews   .    .    .  the  series  of 

'  Notes  '  always  so  entertaining  and  illustrative,  not  merely  of  the 

learning  of  the  accomplished  jurist  (the  Editor)  but  of  the  grace 

of  language  with  which  such  learning  can  be  unfolded." — Law 

Journal. 

LAWYER'S   ANNUAL    LIBRARY.— (1)   The    Annual    Practice.— 

Snow,  Bueney,  and  Steingee.     (2)  The  Annual   Digest.— Mews. 

(3)    The   Annual    Statutes,— Lely.      (4)  The    Annual    County 

Court  Practice. — Smyly. 

Annual  Subscriptions,  payable  on  or  before  August  Z\st — 

Eor  the  Complete  Series,  as  above,  delivered  on  the  day  of  publi- 
cation. Net,  21.,  or  carnage  free,  21.  2s. 
Nos.  1,  2,  and  3  only.                  Net,  II.  10s.,  or  carriage  free,  II.  V2s. 
Nos.  2,  3,  and  4  only.                  Net,  II.  10s.,  or  carriage  free,  II.  12s. 
LAWYER'S  COMPANION.— Vide  "Diary." 
LEADING  CASES,— Ball's  Leading  Cases.     Vide  "Torts." 

Haynes' Student's  Leading  Cases,— With  Notes.     Second  Edition. 

By  John  F.  Haynes,  LL.D.     Demy  8vo.     1884.  16s. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law,    With 

Notes.     By  W.  S.  Shieley,  Esq.,  Barrister -at -Law.    Fifth  Edition. 

By  RiCHAED Watson, Esq.,  Barrister-at-Law.    DemySvo.  1896.   16s. 

"  A  soimd  knowledge  of  common  law  can  be  gleaned  from  Shirley."— Law  Notes. 

Warburton's  Selection  of  Leading  Cases  in  the  Criminal  Law. 

With  Notes.  By  Heney  Warbueton,  Esq.,  Barrister-at-Law. 
[Founded  on  "  Shirley's  Leading  Gases."]  Demy  8vo.  1892.  9s. 
"  The  cases  have  been  well  selected,  and  an-anged,  .  .  .  We  consider  that 
it  will  amply  repay  the  student  or  the  practitioner  to  read  both  the  cases  and  the 
notes." —Justice  of  the.  Pence. 

LEASES.— Lely  and  Peck's  Precedents  of  Leases  for  Years, 
with  a  short  Introduction  and  Notes.  By  J.  M.  Lely  and  W.  A. 
Peck,  Esqrs.,  Barristers-at-Law.    Royal  8vo.     1889.  10s.  6d. 

LEGAL  INTERPRETATION,— Beal's  Cardinal  Rules  of  Legal 
interpretation,— Collected  and  Arranged  by  Edwaed  BeIal,  Esq., 
Barrister-at-Law.     Royal  8vo.     1896.  l'2s.  Gd. 

"  The  dUigenee  with  which  every  scrap  of  judicial  statement  which  can  be 
construed  into  a  rule  is  got  together  is  surprising."— iaio  Times. 
"  It  will  be  extremely  useful  to  the  profession."— iaw  Quarteii;/. 
"  Invaluable  to  the  student.    To  those  with  a  limited  library,  or  a  busy 
practice,  it  wUl  be  indispensable." — Justice  of  Peace. 
LEXICON,— nrfe  "  Dictionary." 

LIBEL  AND  SLANDER,— Odgers  on  Libel  and  Slander,— A 
Digest  of  the  Law  of  Libel  and  Slander :  with  the  Evidence,  Pro- 
cedure, Practice,  and  Precedents  of  Pleadings,  both  in  Civil  and 
Criminal  Cases.  Thii-d  Edition.  By  W.  Blake  Odgees,  LL.D.,  one 
of  Her  Majesty's  Counsel.     Royal  Svo.     1896.  32s. 

"  The  best  modem  book  on  the  law  of  libel."— i)a!7,y  ^fews.  ,  .  ,     , 

"  The  general  opiuion  of  the  profession  has  always  accorded  a  high  place  to 
Mr.  Blake  Odgers'  learned  work,  and  the  new  edition  cannot  but  enhance  that 
opinion." — Lnw  Journal. 

"  The  most  scientific  of  all  our  law  books In  its  new  dress  this  volume 

is  secure  of  an  appreciative  professional  welcome." — Law  Times. 

LIBRARIES  AND  MUSEUMS,— Chambers'  Digest  of  the  Law 
relating  to  Public  Libraries  and  Museums,  and  Literary  and 
Scientific  Institutions:  with  much  Practical  Information.  3rd  Edit. 
ByGEO.F.CHAMBEES,Esq.,Ban-ister-at-Law.  Roy.8vo.  1889.  ^s.M. 

*«*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LICENSING.— Lathom's  Handy  Guide  to  the  Licensing  Acts. 
By  H.  \V.  Lathom,  Solicitor.     Royal  I'iino.     1S94.  5,s. 

"  This  l)ook  is  arranged  in  dictionary  form,  with  especial  regard  to  ease  of 
refer(>nce,  and  ^hould  prove  an  immense  saving-  of  time  and  labour  to  the  large 
class  to  -n-liom  it  is  addressed.  The  mass  of  confusing  statute  and  case  law  on 
this  wide  subject  has  been  most  ably  coditied."— /yaw  Tin''.'!. 

Talbot's  Law  and  Practice  of  Licensing.  — Beiug  a  Digest  of  the 
Law  regulating  the  Sale  by  Retail  of  Intoxicating  Liquor.  "With 
a  full  Appendix  of  Statutes  and  Forms.  By  George  John  Talbot, 
Esq.,  Barrister-at-Law.     Royal  I2mo.     1896.  7.s.  (id. 

"  His  method  gives  professional  men  a  guide  to  the  legislation  afforded  by 
no  other  book." — Lnw  Journal. 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils.— Third  Edition. 
By  George  Humphreys,  Esq.     Royal  8 vo.     1889.  7.^.  6d. 

Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Comprising  the  Statutes  relating  to  Public 
Health,  Municii^al  Corporations,  Highways,  Burial,  Gas  and  Water, 
Public  Loans,  Compulsory  Taking  of  Lands,  Tramways,  Electric 
Lighting,  &c.  With  Addenda.  By  C.  Norman  Bazalgette  and 
G.  Humphreys.  Esqrs.,  Barristers-at-Law.  Sup.  royalSvo.  1888.  31.  3s. 
Chambers.—  J'ide  "  District  Councils." 
Humphreys. —  T^ide  "  Parish  Law." 

LUNACY.— Elmer's  Practice  in  Lunacy. — Seventh  Edition.  By 
Joseph  Elmer,  Esq.,  late  of  the  Office  of  the  Masters  in  Lunacy. 
Demv  8vo.     1892.  21« 

MAGISTRATES'  PRACTICE  and  MAGISTERIAL  LAVJ.— Vide 
".Justice  of  the  Peace." 

MALICIOUS  PROSECUTIONS. —  Stephen's  Law  relating  to 
Actions  for  Malicious  Prosecutions. — By  Herbert  Stephen, 
Esq.,  Barrister-at-Law.     Royal  I'imo.      1888.  6* 

MARINE   INSURANCE.— 7'iV/e  "Insurance." 

MARITIME  DECISIONS.- Douglas'  Maritime  Law  Decisions.— 
Compiled  by  Robt.  R.  Douglas.    Deniy8vo.   1888.  7s.  6d. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  Marriage  Con- 
tracts, and  Divorce,  and  the  Conflict  of  Laws  arising  there- 
from. Second  Edition.  By  Oliver  E.  Bodington,  Esq.,  Barrister-at- 
Law,  Licencie  en  Droit  de  la  Facvxlte  de  Paris.  Roy.  8vo.   1895.  21s. 

MARRIED  WOMEN'S  PROPERTY.— Lush's  Married  Women's 
Rights  and  Liabilities  in  relation  to  Contracts,  Torts,  and 
Trusts.  By  Montague  Lush,  Esq.,  Barrister-at-Law,  Author  of 
"  The  Law  of  Husband  and  Wife."     Royal  12mo.     1887.  5s 

MASTER  AND  SERVANT.— Macdonell's  Law  of  Master  and 
Servant.  Second  Edition.  By  John  Macdonell,  LL.D.,  M.A., 
Esq.,  a  Master  of  the  Supreme  Court.  {In  preparatinti  ) 

MEDICAL  PARTNERSHIPS.-Barnard  and  Stocker's  Medical 
Partnerships,  Transfers,  and  Assistantships.— By  William 
Barnard,  Esq.,  Barrister-at-Law,  and  G.  Bertram  Stocker,  Esq., 
Managing  Director  of  the  Scholastic,  Clerical  and  Medical  Associa- 
tion (Limited).     Demy  8vo.     1895.  10*.  Qd. 

MERCANTILE  LAW.— Smith's  Compendium  of  Mercantile  Law. 
— Tenth  Edition.  By  John  Macdonell,  Esq.,  a  Master  of  the 
Supreme  Court  of  Judicature,  assisted  by  Geo.  Humphreys,  Esq., 
Barrister-at-Law.      2  vols.     Royal  8vo.     1890.  21.  2s. 

"  Of  the  greatest  value  to  the  mercantile  lawyer."— Law  Times. 
"  We  have  no  hesitation  in  recommending  the  work  before  us  to  the  profession 
and  the  public  as  a  reliable  guide  to  the  subjects  included  in  it.  and  as  consti- 
tuting one  of  the  most  scientific  treatises  extant  on  mercantile  law."— &Z.  Jo. 
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MERCANTILE  Lk^N— continued. 
Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law. — With   Notes.      By  O.  D.  Tudoe,  Esq.,    Barrister-at-Law. 
Third  Edition.     Royal  8vo.      1884.  2^.  2«. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.— By  A.  Wilson,  Solicitor  and  Notary.    Royal  Timo.    1883.    6s. 

MERCHANDISE     MARKS    ACT.— Payn's    Merchandise    Marks 
Act,! 887.—ByH.PAYN, Barrister-at-Law.  Royair2mo.  1888.  35.6c?. 
"  A  safe  guide  to  all  who  are  interested  in  the  Act." — Law  Times. 

METROPOLIS  BUILDING  ACTS.-Craies'  London  Building  Act, 
1894;  with  Introduction,  Notes,  and  Index. — By  W.  E.  Ceaies, 
Barrister-at-Law.     Royal  8vo.      1894.  Net  3«. 

Craies'  London  Building  Act, 1894:  with  Introduction,  Notes,  and 
Index,  and  a  Table  showing  how  the  Former  Enactments  relating  to 
Buildings  have  been  dealt  with. — By  W.  F.  Ceaies,  Barrister-at- 
Law.     Royal  8vo.     1894.  5s. 

MINES. — Rogers'  Law  relating  to  Mines,  Minerals  and  Quarries 
in  Great  Britain  and  Ireland,  with  a  Summary  of  the  Laws  of 
Foreign  States,  vfec.  Second  Edition  Enlarged.  By  His  Honor 
Judge  RoGEES.     8vo.     1876.  II.  lis.  %d. 

MORALS  AND  LEGISLATION.— Bentham's  Introduction  to  the 
Principles  of  Morals  and  Legislation. — By  Jeeemy  Bentham, 
M.A.,  Bencher  of  Lincoln's  Inn.     Crown  8vo.     1879.  6s.  &d. 

MORTGAGE. — Beddoes'  Concise  Treatise  on  the  Law  of  Mort- 
gage.— By  W.  F.  Beddoes,  Esq.,  Barrister-at-Law.  8vo.  1893.  10s. 
•'Compiled  carefully  and  with  discretion." — Lmo  Times. 

Coote's  Treatise  on  the  Law  of  Mortgage. — Fifth  Edition. 
Thoroughly  revised.  By  Williaju:  Wtllys  Mackeson,  Esq.,  one 
of  Her  Majesty's  Counsel,  and  H.  Aethue  Smith,  Esq.,  Barrister- 
at-Law.   2  vols.  Royal  8vo.    1%^^.  [Pidilished  at  ol.)  Reduced  to  NetZQs. 

Robbms'  Treatise  on  the  Law  of  Mortgage. — By  L.  G.  Goedon 
RoBBiNS,  Esq.,  Barrister-at-Law.  Founded  on  "  Coote's  Law  of 
Mortgage."     2  vols.     Royal  8vo.      1897.  {In  tlte pr.ess.)     3/. 

MOTOR  CARS. — Bonner's  Lawof  Motor  Cars,  Hackney  and  other 
Carriages. — An  Epitome  of  the  Law,  Statutes,  and  Regulations. 
By  G.  A.  BoNXEE,  Esq.,  Barrister-at-Law.  Demy  8vo.    1897.   Is.Qd. 

MUNICIPAL  CORPORATIONS.— Bazalgette  and  Humphreys.— 

Vide  "  Local  and  Municipal  Government." 

Leiy's   Law  of  Municipal  Corporations. — By  J.  M.  Lely,  Esq., 

Barrister-at-Law.     Demy  8vo.     1882.  155. 

NAVY. — Thring's  Criminal  Law  of  the  Navy.  2nd  Edit.  ByTnEO- 
DOEE  Theing,  Esq.,  and  C.  E.  Gifeoed,  Esq.,  Assistant-Paymaster, 
Royal  Navy.     12mo.     1877.  12s.  Qd. 

NEGLIGENCE.— Smith's  Treatise   on   the    Law  of  Negligence. 

Second  Edition.     By  Hoeace  Smith,  Esq.,  Barrister-at-Law,  Editor 
of   "Addison  on  Contracts,  and  Torts,"  &c.     8vo.     1884.       12s.  6^. 

NIGER  COAST. — Hodges'  Consular  Jurisdiction  in  Her  Majesty's 
Protectorate  of  the  Niger  Coast:  with  an  Analytical  Index  to 
the  Africa  Orders  in  Couniii,  1SS9,  1892,  and  1893.  Compiled  by 
Feancis  E.  Hodges,  Solicitor  of  the  Supreme  Court,  and  Solicitor  of 
the  Supreme  Court  of  the  Gold  Coast  Colony.  Royal  8vo.   1895.   15s. 
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NISI   PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Prius. — Sixteenth  Edition.     By  Maueicb 

PowELi,,  Esq.,  Barrister-at-Law.    2  vols.    Demy  8vo.    1891.    21.  \Qs. 

"  Contimies  to  be  a  vast  and  closely  packed  storehouse  of  information  on 

practice  at  Nisi  Prius." — Lnrv  Journal. 

NONCONFORMISTS.— Winslow's  Law  Relating  to  Protestant 
Nonconformists  and  their  Places  of  Worship;  being  a  Legal 
Handbook  for  Nonconfonnists.  By  Reginald  Winslow,  Esq., 
BaiTister-at-Law.     Post  8vo.     1886.  6s. 

NOTARY. — Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — "With  a  full  collection  of  Precedents.  Fifth  Ed. 
By  G.  F.  Chambees,  Esq.,  Barrister- at- Law.  Demy  8vo.  1890.   1/.  1». 

OATHS.— Stringer's  Oaths  and  Affirmations  in  Great  Britain  and 
Ireland;  being  a  Collection  of  Statutes,  Cases,  and  Forms,  with 
Notes  and  Practical  Dii-ections  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  By 
Feancis  a.  Steingee,  of  the  Central  Office,  Royal  Courts  of  Justice, 
one  of  the  Editors  of  the  "Annual  Practice."  Second  Edition. 
Crown  Svo.     1893.  4s. 

"  Indispensable  to  aU  commissioners." — Solicitors'  Journal. 

OTTOMAN  CIVIL  LAW.— Grigsby's  Medjelle,  or  Ottoman  Civil 
Law. — Translated  into  English.  By  W.  E.  Gbigsby,  LL.D.,  Esq., 
Barrister-at-Law.     Demy  Svo.     189.3.  21s. 

PARISH  LAW.— Humphreys'  Parish  Councils. — The  Law  relating 
to  Parish  Councils,  being  the  Local  Government  Act,  1894  ;  with 
an  Appendix  of  Statutes,  together  with  an  Introduction,  Notes,  and 
a  Copious  Index.  Second  Edition.  By  Geoege  Htjmpheeys,  Esq., 
Barrister-at-Law,  Author  of ' '  The  Lawrelating  to  County  Councils," 
&c.     Royal  Svo.     1895.  10s. 

Steer's  Parish  Law.  Sixth  Edition.  By  "W.  H.  Maonamaea,  Esq., 
Barrister-at-Law.     Demy  Svo.  [In  jjreparation.) 

PARTNERSHIP.— Pollock's  Digest  of  the  Law   of   Partnership; 
incorporating  the    Partnership  Act,  1890.     Sixth  Edition.     By  Sir 
Feedeeick  Pollock,  Bart.,  Bamster-at-Law.  Author  of  "Principles 
of  Contract,"  "The  Law  of  Torts,"  &c.    Demy  Svo.     189.5.     8s.  6c?. 
"We  are  confident  this  book 'will  be  most  popular  as  well  as  extremely  use- 
ful."— Laii}  Times. 
Turner. —  Vide  "Conveyancing." 
PATENTS. — Edmunds  on  Patents. — The  Law  and  Practice  of  Letters 
Patent  for  Inventions.     By  Lewis  EDMrrans,  Q.C.     Second  Edition. 
By  T.  M.  Stevens,  Esq.,  Ban-ister-at-Law.  Roy.  Svo.   1897.   11.  lis. 
"  We  have  nothing  but  commendation  for  the  book." — Solicitors'  Journal, 
"  It  would  be  diihcult  to  make  it  more  complete." — Law  Times. 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888.  Consolidated  with  an  Index.  Second  Edition.  By  Lewis 
Edmunds, Q.C,  D.Sc,  LL.B.      Imp.Svo.     1895.  Net2s.M. 

Johnson's  Patentees'  Manual.  —  A  Treati.se  on  the  Law  and 
Practice  of  Patents  for  Inventions.  Sixth  Edition.  By  James  John- 
son, Esq.,  Barrister-at-Law  ;  and  J.  Henet  Johnson,  Solicitor  and 
Patent  Agent.     Demy  Svo.     1890.  IQs.&d. 

Morris. —  Vide  "  Conveyancing." 

Thompson's  Handbook   of   Patent   Law  of  all   Countries. — By 

Wm.  p.  Thompson.     Tenth  Edition.     12mo.   1896.  Net,  2s.  Qd. 

PERPETUITIES.— Marsden's     Rule    against     Perpetuities.  —  A 

Treatise  on  Remoteness  in  Limitation.     By  Reginald  G.  Maesden, 

Esq.,  BaiTister-at  Law.     Demy  Svo.     1883.  16s. 

PERSONAL  PROPERTY.— Smith.— ri^^c"  Real  Property." 
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PLEADING.— Bullen  and  Leake's  Precedents  of  Pleadings,  with 

Notes  and  Rules  relating  to  Pleading.  Fifth  Edition.  Revised  and 
Adapted  to  the  Present  Practice  in  the  Queen's  Bench  Division  of 
the  High  Coui-t  of  Justice.  By  Thomas  J.  Bullen,  Esq.,  Barrister- 
at-Law,  Cyeil  Dodd,  Esq.,  Q.C.,  and  C.  W.  Clitfoed,  Esq.,  Bar- 
rister-at- Law.  Demy  8vo.  1897.  38s. 
"  The  standard  -n-ork  on  modem  pleading."— Lnw  Journal,  April  10,  1897. 

Odgers'  Principles  of  Pleading  in  Civil  Actions, with  observations 
on  Indorsements  on  Writs,  Trial  without  Pleadings,  and  other 
business  Preliminary  to  Trial,— Second  Edition.  By  W.  Blake 
Odgees,  LL.D.,  Q.C,  Author  of  "A  Digest  of  the  Law  of  Libel 
and  Slander."     Demy  Svo.     1894.  10s.  &d. 

"  The  student  or  practitioner  who  desires  instruction  and  practical  guidance 
in  our  modern  system  of  pleading  cannot  do  better  than  possess  himself  of 
Mr.  Odgers'  book." — Law  Journal. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning,— With 
Chemical  Introductions  and  Notes.  By  G.  Latham  Browne,  Esq., 
Barrister-at-Law,  and  C.  G.  Stewart,  Senior  As.sistant  ia  the  Labo- 
ratory of  St.  Thomas's  Hospital,  &c.     Demy  Svo.     1883.        12s.  Gd. 

POWERS.— Farwell   on     Powers.— A  Concise  Treatise  on  Powers. 

Second  Edition.       By  George   Farwell,  Esq.,  Q.C,  assisted  by 

W.  R.  Sheldon,  Esq.,  Barrister- at- Law.  Royal  Svo.     1893.     1/.  bs. 

"  The  practitioner  and  the  judge  will  find  it  comprehensive  and  complete."— 

Law  Times. 

PRESCRIPTION.— Herbert's  History  of  the  Law  of  Prescription 

in   England. — By  T.  A.  Herbert,  Esq.,  Barrister-at-Law.    Demy 

Svo.     1891.  10s. 

PRINCIPAL  AND  AGENT.— Wright's  Law  of  Principal  and  Agent. 

By  E.  B.  Wright,  Esq.,  Barrister-at-Law.    Demy  Svo.    1894.     ISs. 

"  Clearly  arranged  and  clearly  written.     Completely  up  to  date." — Law  Times. 

"  The  work  is  remarkably  complete."— io!/^  Journal. 

"  May  with  conlidence  be  recommended  to  all  legal  practitioners  as  an  accu- 
rate and  handy  text  book  on  the  subjects  comprised  m  it." — Solicitors'  Journal. 

PRINTERS,  PUBLISHERS,  &c.— Powell's  Laws  specially  affect- 
ing Printers,  Publishers  and  Newspaper  Proprietors.  By 
Arthur  Powell,  Esq.,  Barrister-at-Law.     Demy  Svo.     18S9.       4s. 

PRIVY  COUNCIL  LAW.— Wheeler's  Privy  Council  Law:  ASj-nop- 
sis  of  all  the  Appeals  decided  by  the  .Judicial  Committee  (including 
Indian  Appeals)  from  1876  to  1891.  Together  with  a  precis  of  the 
Cases  from  the  Supreme  Court  of  Canada.  By  George  Wheeler, 
Esq.,  Barrister-at-Law,  and  of  the  Judicial  Department  of  the  Privy 
Council.     Royal  Svo.     1893.  31s.  6^?. 

"  The  cases  are  summarised  with  brevity  and  with  the  sMll  of  a  practised 
lawyer  in  seizing  upon  essential  facts  and  legal  points  embodied  in  each  case,  and 
in  distinguishing  law  and  practice." 

PROBATE.— Powles  and  Oakley's  Law  and  Practice  relating  to 
Probate  and  Administration.     By  L.  D.  Powles,  Barrister-at- 
Law,   and  T.  W.  H.  Oakley,  of  the  Probate  Registry,     (Being  a 
Third  Edition  of  "Browne  on  Probate.")    Demy  Svo.    1892.    1^.10*. 
PROPERTY.— <See  also  "  Real  Property." 

Raleigh's  Outline  of  the  Law  of  Property.— Demy  Svo.  1890.  1s.%d. 

Strahan's  General  View  of  the  Law  of  Property.— Intended  as  a 

first  book  for  Students.     By  J.  A.  Steahan,  assisted  by  J.  Sinclair 

Baxter,  Esqrs.,  Barristers- at-Law.     Demy  Svo.     1S95.         12s.  M. 

"  A  well  wi'itten  and  useful  work." — Law  Xotes. 

"There  is  no  work  that  we  know  which  we  should  more  confidently  place  in 
the  hands  of  one  beginning  the  study  of  the  law." — Law  Times. 
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PUBLIC    HEALTH.— Bazalgette  and    Humphreys.— Vide   "Local 

aud  Municipal  Government." 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public  Meet- 
ings, including  Hints  as  to  the  Summoning  and  Management  of 
them.  Second  Edition.  By  Geoege  F.  Ghambees,  Esq.,  Barrister- 
at-Law.     Demy  8vo.     1886.  JYet,  '2s.  6d. 

QUARTER  SESSIONS.— Archbold.—  rif/e  "  Criminal  Law." 

RAILWAY  RATES.— Darlington's  Railway  Rates  and  the  Carriage 
of  Merchandise  by  Railway  ;  including  the  Provisional  Orders  of 
the  Board  of  Trade  as  sanctioned  by  Parliament,  containing  the 
Classification  of  TrafiBc  and  Schedule  of  Maximum  Rates  and  Charges 
applicable  to  the  Railways  of  Great  Britain  and  Ireland.  By  H.  R. 
Daelington,  Esq.,  Barrister-at-Law.     Demy  8vo.     1893.         1/.  5s. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com- 
panies.—Being  a  Collection  of  the  Acts  and  Orders  relating  to 
Railway  Companies  in  England  and  Ireland,  with  Notes  of  all  the 
Cases  decided  thereon,  and  Appendix  of  Bye-Laws  and  Standing 
Orders  of  the  House  of  Commons.  Second  Edition.  Bv  J.  H. 
Bai,foue  Beowne,  Esq.,  one  of  Her  Majesty's  Counsel,  and  H.  S. 
Theobald,  Esq.,  Barrister-at-Law.     Royal  8vo.     1888.  II.  15s. 

"  Contains  in  a  vei-y  concise  form  the  whole  law  of  railways."— 2"^ e  Times. 

RATES  AND  RATING.— Castle's  Law  and  Practice  of  Rating.— 

Third  Edition.      By   Edwaed  James    Castle,   Esq.,    one  of  Her 

Majesty's  Counsel.     Demy  8vo.     1895.  "  25s. 

"  A  sure  and  safe  guide,  avoiding  all  speculation  as  to  what  the  law  might 

be." — Lniv  3Inffrizirie. 

"  Mr.  Castle's  book  has  hitherto  held  a  very  high  place,  and  the  success  that 
has  atteniied  it  t-eems  assuied  to  the  new  edition."— Loiy  Journal. 

"  A  compendious  treatise,  winch  has  earned  the  goodwill  of  the  Profession  on 
account  of  its  conciseness,  its  lucidity,  and  its  accuracy."— Z-aw  I'imes. 

Chambers'  Law  relating  to  Local  Rates;  with  especial  reference 
to  the  Powers  and  Duties  of  Rate-levying  Local  Authorities,  and 
their  Officers;  comprising  the  Statutes  in  full  and  a  Digest  of  718 
Cases.  Second  Edition.  By  G.  F.  Chambees,  Esq.,  Barrister-at- 
Law.     Royal  Svo.     1889.  10s.  6d. 

REAL  PROPERTY.— Digby's  History  of  the  Law  of  Real  Pro- 
perty.—Fourth  Edition.     Demy  Svo.     1892.  12s.  6d. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land. — 
Containing :  Introduction.  Part  I.  The  Sources  of  the  Law. — 
Part  II.  Estates  in  Land.  By  Stephen  Maetin  Leake,  Barrister- 
at-Law.     Demy  Svo.     1874.  J\,''et,  Ids. 

Leake's  Digest  of  the  Law  of  Property  in  Land.— Part  III.  The 

Law  of  Uses  and  Profits  of  Land.     By  Stephen  Maetin  Leake, 
Barrister-at-Law.     Demy  Svo.     1888.  JS'et,  los. 

Lightwood's  Treatise  on  Possession  of  Land  :  with  a  chapter  on 

the  Real  Property  Limitation  Acts,  1833  and   1874. — By  John  M. 

Lightwood,  Esq.,  Barrister-at-Law.     Demy  Svo.     1894.  15s. 
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REAL  PROPERTY— continued. 

Shearwood's  Real  Property. — A  Concise  Abridgment  of  the  Law  of 
Real  Property  and  an  Introduction  to  Conveyancing.  Designed  to 
facilitate  the  subject  for  Students  preparing  for  examination.  By 
Joseph  A.  Sheaewood,  Esq.,  Bamster-at-Law.  Third  Edition. 
Demy  8vo.     1885.  8«.  6d. 

Shelford's  Real  Property  Statutes.  —  Comprising  the  principal 
Statutes  relating  to  Real  Property  passed  in  the  reigns  of  King 
William  IV.  and  Queen  Victoria,  with  Notes  of  Decided  Cases. 
Ninth  Edition.  By  Thomas  H.  Caeson,  assisted  by  Haeold  B. 
BoMPAS,  Esqrs.,  Bamsters-at-Law.     Royal  8vo.     1893.  30s. 

"Absolutely  indispensable  to  conveyancing  and  equity  lawyers." 

Smith's  Real  and  Personal  Property. — A  Compendium  of  the  Law 
of  Real  and  Personal  Property,  primarily  connected  with  Con- 
veyancing. Designed  as  a  Second  Book  for  Students,  and  as  a 
Digest  of  the  most  useful  learning  for  Practitioners.  By  Josiah  W. 
Smith,  B.C.L.,  Q.C.  Sixth  Edition.  By  the  Authoe  and  J.  Teus- 
TEAM,  LL.M.,  Barrister-at-Law.    2  vols.    Demy  8vo.     1884.    21.  2s. 

"  A  book  which  he  (the  student)  may  read  over  and  over  again  with  profit  and 
pleasure." — Law  Times. 

"  Will  be  found  of  very  great  service  to  the  practitioner." — Solicitors'  Journal. 

"  A  really  useful  and  valuable  work  on  our  system  of  Conveyancing."— Z-aw 
Students'  Journal. 

Strahan.— Vide  "Property." 

REGISTRATION  .—Rogers.—  Vide  "  Elections." 

Coltman's  Registration  Cases.— Vol.  I.  (1879—1885).    Royal  8vo. 

Calf.  ^^et,  21.  %s. 

Fox  and  Smith's  Registration  Cases.— Vol.  I.  (1886—1895).    Royal 

8vo.  Galf.  net,  21.  10s. 

Smith's  (C.  Lacey)  Registration  Cases.   Vol.  I.,  Part  I.  (1895-96). 

Iset,  6s.  U.     Part  II.,  1896,  5s. 
Lawson's  Notes  of  Decisions  under  the  Representation  of  the 
People    Acts  and  the  Registration  Acts,  1885— T 893,  inclu- 
sive,— By  Wm.  Lawson,  Ban-ister-at-Law.  Demy  8vo.    1894.     24s. 
Ditto,  ditto,  for  1894,  4s.  Grf.  ;  for  1895  4s.  U. 

REQUISITIONS  ON  TITLE.— Dickins,—  7'(Wc  "Conveyancing." 
RIVERS  POLLUTION.— Haworth's  Rivers  Pollution,— The  Statute 
Law  relating-  to  Rivers  Pollution,  containing  the  Rivers  Pollution 
Prevention  Acts,  1876  and  1893,  together  with  the  Special  Acts  in 
force  in  the  West  Ridmg  of  Yorkshire  and  the  County  of  Lancaster. 
By  Chaeles  Joseph  Hawoeth,  Solicitor,  B.A.  (Cantab.),  LL.B. 
(London).     Royal  12mo.     1897.  ^s. 

ROMAN  LAW.— Abdy  and  Walker's  Institutes  of  Justinian,  Trans- 
lated, with  Notes,  by  J.  T.  Abdy,  LL.D.,  and  the  late  Beyan  Walker, 
M.A.,  LL.D.     Crown  8vo.     1876.  16s. 

Abdy  and  Walker's  Commentaries  of  Gaius  and  Rules  of  U I  plan. 
With  a  Translation  and  Notes,  by  J.  T.  Abdy,  LL.D.,  late  Regius 
Professor  of  Laws  in  the  University  of  Cambridge,  and  the  late 
Beyan  Walkee,  M.A.,  LL.D.  New  Edition  by  Beyan  Walkee. 
Crown  8vo.      1885.  16s. 

Buckler's  Origin  and  History  of  Contract  in  Roman  Law  down 
to  the  end  of  the  Republican  Period.  By  W.  H.  Bucklee, 
B.A. ,  LL.B.     Post  8vo.     Second  Edition.  {In  the  press.) 

Goodwin's  XII.  Tables.— By  Feedeeick  Goodwin,  LL.D.  London. 
Royal  12mo.     1886.  3s.  &d. 
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ROMAN   Lk^—contiHHcd. 

Greene's  Outlines  of  Roman  Law. — Consisting  chiefly  of  an 
Analysis  iuid  Summary  of  the  Institutes.  For  the  use  of  Students. 
By  T.  WniTCOMBE  Geeene,  Barrister-at-law.  Fourth  Edition. 
Foolscap  8vo.     1884.  7».  Gd. 

Grueber's  Lex  Aquilia. — The  Roman  Law  of  Damage  to  Property: 
being  a  Commentary  on  the  Title  of  the  Digest  "  Ad  Legem  Aqui- 
liam  "  (ix.  2).  With  an  Introduction  to  the  Study  of  the  Corpus 
luris  Civilis.   ByEEWiNGEUEBEE,  Dr.  Jur.,  M.A.  8vo.  1886.   Ids.Qd. 

Holland's  Institutes  of  Justinian. — Second  Edition.  Extra  fcap. 
8vo.     1881.  !},. 

Holland  and  Shadwell's  Select  Titles  from  the  Digest  of  Jus- 
tinian,—Demy  8vo.     1881.  1|U. 

Holland's  Gentilis,  Alberici,  I. CD.,  I.C.P.R,,  de  lure  Belli  Libri 
Tres. — Edidit  T.  E.  Holland,  I. CD.  Small  4to.,  half -morocco,  lis. 

Monro's  Digest  XIX,  2.  Locati  Conducti,  Translated,  with  Notes, 
by  C.  H.  MoNEO,  M.A.     Crown  8vo.     1891.  5s. 

Monro's  Digest  XLVII,  2,  De  Furtis.  Translated,  with  Notes,  by 
C.  H.  MoxEO,  M.A.     Crown  8vo.     1893.  5s. 

Moyle's  Imperatoris  Justinian!  Institutiones. — Third  Edition. 
2  vols.     Demy  8vo.     1896.  II.  2s. 

Poste's  Elements  of  Roman  Law. — ByG-aius.  With  a  Translation 
and  Commentary.  Third  Edition.  By  Edwaed  Poste,  Esq., 
Barrister- at -Law.     Demy  8vo.     1890.  18s. 

Roby's  Introduction  to  the  Study  of  Justinian's  Digest,  con- 
taining an  account  of  its  composition  and  of  the  Jurists  used  or 
referred  to  therein.     By  H.  J.  Roey,  M.A.     Demy  8vo.     1886.     9s. 

Roby's  Justinian's  Digest, — Lib.  VII.,  Tit.  I.     De  Usufructu,  with 

a  Legal  and   Philological  Commentary.      By  H.  J.  Eoby,  M.A. 

Demy  8vo.     1884.  9s. 

Or  the  Two  Parts  complete  in  One  Volume.     Demy  Svo.  18s. 

Sohm's  Institutes  of  Roman  Law, — By  Rudolph  Sohm,  Prof essor in 
the  Univer.sity  of  Leipzig.  Translated  (from  the  Fourth  Edition  of 
the  German)  by  J.  C.  Ledlie,  B.C.L.,  M.A.  With  an  Introductory 
Essay  by  Eewin  Geuebee,  Dr.  Jur.,  M.A.     Svo.     1892.  ISs. 

Walker's  Selected  Titles  from  Justinian's  Digest. — Annotated  by 
the  late  Beyan  Walkee,  M.A.,  LL.D. 

Part  I.  Mandati  vel  Contra.  Digest  xvii.  i.  Crown  Svo.   1879.  os. 

Part  II.  De  Adquirendo  rerum  dominio,  and  De  Adquii'enda  vel 

amittenda  possessione.    Digest  xli.  1,  2.    Crown  Svo.   1880.    6s. 

Part  III.    De   Condictionibus.      Digest    xh.    1    and    4 — 7,   and 

Digest  XIII.  1 — 3.     Crown  Svo.      1881.  6s. 

Walker's  Fragments  of  the  Perpetual  Edict  of  Salvius  Julianus. 

Collected  and  annotated  by  Beyan  Walkee,  M.A.,  LL.D.       Crown 

Svo.     1877.  6s. 

Whewell's  Grotius  de  Jure  Belli  et  Pacis,  with  the  Notes  of  Bar- 

beyrac  and  others  ;  accompanied  by  an  abridged  Translation  of  the 

Text,  by  W.  Whewell,  D.D.     3  vols.     Demy  Svo.     1853.  12s. 

The  Translation  separate.  6s, 

RULING  CASES,— Campbell,— ri(;?e  "Digests." 

SALE  OF  GOODS.— Leiy  and  Craies'  Sale  of  Goods  Act,  1893. 

— With    Introduction,    Notes,    and   Index.     By  J.    M.    Lely    and 
W.  F.  Ceaies,  Esqrs.,  Barristers-at-Law.  Royal  Svo.  1894.    Het  Is. 
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SALES. — Blackburn  on  Sales.  A  Treatise  on  the  Effect  of  the  Con- 
tract of  Sale  on  the  Legal  Rights  of  Property  and  Possession  in 
Goods,  Wares,  and  Merchandise.  By  Lord  Blackburn.  2nd  Edit. 
By  J.  C.  Geaham,  Esq.,  Barrister-at-Law.  Royal  8vo.  188.5.  II.  Is. 
"  We  have  no  hesitation  in  saying  that  the  work  has  been  edited  with  re- 
markable ability  and  success." — Law  Quarterly  Seview. 

SALES  OF  LAND. — Gierke  and  Humphry's  Concise  Treatise 
on  the  Law  relating  to  Sales  of  Land.  By  Aubrey  St.  John 
Clerke,  and  Hugh  M.  Humphry,  Esqrs.,  Barristers-at-Law.  Royal 
8vo.     1885.  1^.  5s. 

SALVAGE.— Kennedy's  Treatise  on  the  Law  of  Civil  Salvage.— By 

the  Hon.  Sir  William  R.  Kennedy,  a  Justice  of  the  High  Court. 

Royal  Svo.     1891.  12s. 

"The  best  work  onthelawof  salvage.    It  is  a  complete  exposition  of  the 

subject,  and  as  such  is  accurate  and  exhaustive." — Laiv  Times. 

SHERIFF  LAW.— Mather's  Compendium  of  Sheriff  Law,  espe- 
cially in  relation  to  Writs  of  Execution.— By  Philip  E.  Mather, 
SoUcitor  and  Notary,  formerly  Under  Sheriff  of  Newcastle- on -Tyne. 
Royal  Svo.     1894.  25.s. 

"  We  think  that  this  book  will  be  of  very  great  assistance  to  any  persons  who 
may  fill  the  positions  of  high  sheriff  and  under-shei-iff  from  this  time  forth.  The 
whole  of  the  legal  profession  will  derive  gi-eat  advantage  from  having  this 
volume  to  consult." — Law  Times. 

SHIPOWNERS.— Holman's  Handybook  for  Shipowners  and 
Masters.  Fourth  Edition.  By  H.  Holman,  Esq.,  Barrister-at-Law. 
Royal  Svo.     1896.  os. 

SHIPPING.— Pulling's  Merchant  Shipping  Act,  1894.—With  Intro- 
duction, Notes,  and  Index.  By  Alexander  Pulling,  Esq.,  Barris- 
ter-at-Law. Royal  Svo.  1894.  JS^'et  6s. 
Pulling's  Shipping  Code;  being  the  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  c.  60)  ;  With  Introduction,  Notes,  Tables,  Rules, 
Orders,  Forms,  and  a  Full  Index. — By  Alexander  Pulling,  Esq., 
Barrister-at-Law.  Royal  Svo.  1894.  Net  Is.  M. 
Interleaved  mul  hound  in  blue  leather,  net  lis. 

Temperley's  Merchant  Shipping  Act,  1894  (57  &  58  Vict, 
c.  60).  With  an  Introduction  ;  Notes,  including  all  Cases  decided 
under  the  former  enactmejits  consolidated  in  this  Act ;  a  Comparative 
Table  of  Sections  of  the  Former  and  Present  Acts  ;  an  Appendbc  of 
Rules,  Regulations,  Forms,  etc.,  and  a  Copious  Index. — By  Robert 
Tempeeley,  Esq.,  Barrister-at-Law.     Royal  Svo.     1895.  25s. 

"  There  is  evidence  of  unusual  care  and  industry  in  Mr.  Temperley's  elaborate 
work,  by  far  the  most  comprehensive  svhich  has  yet  appeared  on  this  lengthy  and 
important  consolidating  measure." — haw  Times. 

"  A  full,  complete,  and  most  satisfactory  work." — Law  Quarterly  Review. 

"A  monument  of  well-dii-ected  industry  and  knowledge  directed  to  the 
elucidation  of  the  most  comprehensive  and  complicated  Act." — Law  Journal. 

SLANDER.— Odgers.-Fi*  "Libel  and  Slander." 

SOLICITORS.— Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statutes 
and  Rules,  and  Notes  on  Appointments  open  to  Solicitors,  and  the 
Right  to  Admission  to  the  Colonies.  Second  Edition.  By  A.  Cordery, 
Esq.,  Barrister-at-Law.     Demy  Svo.     1888.  16s. 

Turner. —  Vide  "Conveyancing"  and  "Vendors  and  Purchasers." 
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SPECIFIC    PERFORMANCE.— Fry's  Treatise    on    the   Specific 

Performance  of  Contracts.    By  the  Right  Hon.  Sir  EdwabdFey. 

Third    Edition.     By   the   Author   and  E.   Poetsmouth  Fey,  Esq., 

Barrister-at-Law.     Royal  8vo.     1892.  11.  16». 

"  The  standard  work  on  SpectQc  Performance." — Law  Gazette. 

STAMP  ACTS.— Highmore's  Stamp  Act,  1891,  and  the  Stamp 
Duties  Management  Act,  1891.  With  an  Introduction  and  Notes, 
and  a  copious  Index.  By  Nathaniel  Joseph  Highmoee,  Esq., 
Barrister-  at-Law,  Assistant-Solicitor  of  the  Inland  Revenue.  Demy 
Svo.     1891.  bs. 

"  A  useful  guide  to  those  who  desire  to  understand  the  present  state  of  the 
stamp  laws." — Law  Journal. 

STATUTE  LAW.— Wilberforce  on  Statute  Law,  The  Principles 
which  govern  the  Construction  and  Operation  of  Statutes.  By  E. 
WiLBEEFOECE,  Esq.,  Barrister-at-Law.     1881.  18«. 

STATUTES,  and  vide  "  Acts  of  Parliament." 
Chitty's  Statutes. — New  Edition. — The  Statutes  of  Practical  Utility, 
from  the  earliest  times  to  1894  inclusive.  Arranged  in  Alpha- 
betical and  Chronological  Order ;  with  Notes  and  Indexes.  Eifth 
Edition.  By  J.  M.  Lely,  E.sq.,  Barrister-at-Law.  Koyal  Svo. 
Complete  u-ith  Index.     In  13  Volumes.     1894-1895.  13/.   13s. 

Annual  Supplement  for  1895.    By  J.  M.  Lely,  Esq.     5*. 
For  1896.  10s. 

"It  is  a  book  which  no  public  library  should  be  without." — 
Spectator. 

"  We  think  that  the  present  edition  will  not  only  keep  up,  but 
add  to  the  reputation  of  the  work,  and  render  it  a  work  of  permanent 
value  to  the  practising  lawyer."- — Solicitors^  Journal. 

"The  profession  will  feel  grsteful  both  to  the  editor  and  the 
publishers  of  a  work  which  will  be  found  of  the  highest  value." — 
law  Journal. 

"  A  legal  work  of  the  very  highest  importance.  .  .  .  Few  besides 
lawyers  will,  we  suspect,  realise  the  amount  of  work  which  such  an 
undertakirg  involves  to  the  editor,  who  appears  to  have  spared  do 
pains  to  give  a  clear,  orderly,  and  methodical  character  to  the  com- 
pilation . " — iJa ill/  Xcu-s. 

"This  collection  has  fulfilled  a  purpose  of  usefulness  only  to  be 
understood  by  those  who  are  acquainted  with  the  amazing  com- 
plexity of  English  statute  law.  with  its  bewildering  incoherence 
and  painful  heterogeneity." — Pall  Mull  Gazette. 

"  Ihe  efforts  of  the  editor  of  Chitty's  Statutes  are  directed  to  the 
collection  and  arrangement,  undf  r  convenient  heads,  of  all  the  body 
of  practical  legislation  under  which  we  live. — Uady  Chronicle. 

"  Indispensable  in  the  library  of  every  lawyer." — Saturday  Rcvieiv. 

"  It  is  needless  to  enlarge  on  the  value  of  '  Chitty's  Statutes '  to 
both  the  Bar  and  to  Solicitors,  for  it  is  attested  by  the  experience 
of  many  years." — Tlie  Times. 

"We  have  examined,  with  some  care  and  much  interest,  each 
volume  as  it  has  come  with  rapidity  and  accuracy  from  the  press, 
and  we  must  confess  to  some  amazement  at  the  remarkable  skill  and 
expedition  with  which  the  compilation  has  progressed.  Not  only 
to  lawyers,  but  to  all  concerned  with  the  laws  of  Ingland  Chitty's 
Statutes  of  Practical  Utility  are  of  essential  importance,  whilst  to  the 
practising  lawyer  they  are  an  absolute  necessity." — law  Times. 
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SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Jurisdiction  Acts, 
T848— 1884;  including  Proceedings  Preliminary  and  Subse- 
quent to  Convictions,  and  the  Responsibility  of  Convicting 
Magistrates  and  their  Officers,  with  the  Summary  Jurisdic- 
tion Rules,  1886,  and  Forms.— Seventh  Edition.  By  W.  H. 
Macnamaka,  Esq.,  Barrister-at-Law.     Demy  8vo.     1892.  24s. 

TAXPAYERS'  GUIDES.— Ti^e  "House,"  "Income,"  &  "Land  Tax." 

THEATRES  AND  MUSIC  HALLS.— Geary's  Law  of  Theatres 
and  Music  Halls,  including  Contracts  and  Precedents  of 
Contracts.— By  W.  N.  M.  Geaey,  J. P.  With  Historical  Introduc- 
tion. By  James  Williams,  Esqrs.,  Barristers-at-Law.  8vo.   188.5.  5*. 

TITHES.— Studd's  Law  of  Tithes  and  Tithe  Rent-Charge.— Being 
a  Treatise  on  the  Law  of  Tithe  Rent- Charge,  with  a  sketch  of  the 
History  and  Law  of  Tithes  prior  to  the  Commutation  Acts,  and  in- 
cluding the  Tithe  Act  of  1891,  with  the  Rules  thereunder.  Second 
Edition.  By  Ebwaed  Faiefax  Studd,  Esq.,  Barrister-at-Law. 
Royal  12mo.     1891.  6s. 

"  This  work  is  thoroughly  reliable." — Solicitors'  Journal. 

TORTS.— Addison  on  Torts.— A  Treatise  on  the  Law  of  Torts;  or 
Wrongs  and  their  Remedies.  Seventh  Edition.  By  Hoeace 
Smith,  Esq.,  Bencher  of  the  Inner  Temple,  Metropolitan  Magis- 
trate, Editor  of  "Addison  on  Contrasts,"  &c.,  and  A.  P.  Peeceval 
Keep,  Esq.,  Barrister-at-Law.     Royal  8vo.     1893.  U.  18s. 

"  As  an  exhaustive  dia-est  of  aU  the  cases  which  are  likely  to  be  cited  in 
practice  it  stands  without  a  rival." — Lmv  Journal. 

"  As  now  presented,  this  valuable  treatise  must  prove  highly  acceptable  to 
judsres  and  the  profession." — Latv  Times. 

"  An  indispensable  addition  to  every  lawyer's  library." — Law  Magazine. 

Ball's  Leading  Cases  on  the  Law  of  Torts,  with  Notes.  Edited 
by  W.  E.  Ball,  LL  D.,  Esq.,  Barrister-at-Law,  Author  of  "Prin- 
ciples of  Torts  and  Contracts."     Royal  8vo.     1884.  li.  Is. 

Bigelow's  Elements  of  the  Law  of  Torts. — A  Text-Book  for 
Students.  By  Melville  M.  Bigelow,  Ph.D.,  Lecturer  in  the  Law 
School  of  the  University  of  Boston,  U.S.A.  Crown  8vo.  1889.  10s.  6d. 

Innes'  Principles  of  the  Law  of  Torts.— By  L.  C.  IiraES,  lately  one 
of  the  Judges  of  the  High  Court,  Madras,  Author  of  "A  Digest  of 
the  Law  of  Easements."     Demy  8vo.     1891.  10s.  6d. 

"A  useful  addition  to  any  law  library."— Law  Quarterhj  Review. 

Pollock's  Law  of  Torts !  a  Treati.se  on  the  Principles  of  Obligations 
arising  from  Civil  Wrongs  in  the  Common  Law.  Fourth  Edition. 
By  Sir  Feedeeick  Pollock,  Bart.,  Barrister-at-Law.  Author  of 
"Principles  of  Contract,"  "  A  Digest  of  the  Law  of  Partnership," 
&c.     Demy  8vo.     1895.  21s. 

"  Concise,  logically  arranged,  and  accurate." — Law  Times. 

"  A  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on 
'Contracts.'  Unlike  so  many  law-books,  especially  on  this  subject,  it  is  no  mere 
digest  of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning 
to  end." — Law  Journal. 

Shearwood's  Sketch  of  the  Law  of  Tort  for  the  Bar  and  Solicitors' 
Final  Examinations.  By  Joseph  A.  Sheaewood,  Esq.,  Barrister-at- 
Law.     Royal  12mo.     1886.  3». 
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TRADE   MARKS.— Aston,— n^  <' Patents." 
Sebastian  on  the  Law  of  Trade  Marks  and  their  Registration, 

and  matters  connected  therewith,  including  a  chapter  on  Goodwill ; 
together  with  the  Patents,  Designs  and  Trade  Marks  Acts,  1883-8, 
and  the  Trade  Marks  Rules  and  Instructions  thereunder  ;  Forms  and 
Precedents;  the  Merchandize  Marks  Act,  1887,  and  other  Statutory 
Enactments:  the  United  States  Statutes,  1870-81,  and  the  Rules 
and  Forms  thereunder  ;  and  the  Treaty  with  the  United  States,  1877. 
Third  Edition.  By  Lewis  Boyd  Sebastian,  Esq.,  Barrister-at- 
Law.     Demy8vo.     1890.  II.  5s. 

"  Stands  alone  as  an  authority  upon  the  law  of  trade-marks  and  their  regis- 
tration."— Law  Journal. 

"It  is  r.'irely  we  come  across  a  lawbook  which  embodies  the  results  of  years 
of  careful  investigation  and  practical  experience  in  a  branch  of  law,  or  that 
can  be  unhesitatingly  appealed  to  as  a  standard  authority.  This  is  what  can  be 
said  of  Mr.  Sebastian's  book." — Solicitors'  Journal. 

Sebastian's  Digest  of  Cases  of  Trade  Mark,  Trade  Name, 
Trade  Secret,  Goodwill,  &c,,  decided  in  the  Courts  of  the  United 
Kingdom,  India,  the  Colonies,  and  the  United  States  of  America. 
ByLEWis  Boyd  Sebastian,  Esq.,  Barrister-at-Law.   8vo.   1879.   II.  Is. 

"  Will  be  of  very  great  value  to  all  practitioners  who  have  to  advise  on  matters 
connected  with  trade  marks." — Solicitors'  Journal. 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United  Kingdom; 
with  Notes  on  the  Law  and  Practice,  an  Introduction,  including  the 
Proceedings  before  the  Committees,  Decisions  of  the  Referees  with 
respect  to  Locus  Standi,  and  a  Summary  of  the  Principles  of  Tramway 
Rating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  of  the  Board  of  Trade  relating  to  Tramways,  &c. 
Second  Edition.  By  Henry  Sutton,  assisted  by  Robeet  A.  Ben- 
nett, Barri.sters-at-Law.     Demy  8vo.     1883.  15s. 

TRUST  FUNDS. — Geare's  Investment  of  Trust  Funds,— Incorpo- 
rating the  Trustee  Act,  1888.  Second  Edition.  Including  the 
Truists  Investment  Act,  1889.  By  Edwaed  Aeundel  Geabe,  Esq., 
Barrister-at-Law.     Royal  I'imo.     1889.  7s.  6d. 

TRUSTS  AND  TRUSTEES.— Ellis'  Trustee  Act,  1893,  including 
a  Guide  for  Trustees  to  Investments.  By  Aethtjr  Lee  Ellis,  Esq., 
Barrister-at-Law.     Fifth  Edit.     Roy.  12mo.     1894.  6s. 

"  The  entire  Act  is  annotated,  and  the  way  in  which  this  is  done  is  satis- 
factory."—  Lrnv  Journal. 

"  Mr.  Arthur  Lee  Ellis  gives  many  valuable  hints  to  trustees,  not  only  with 
regard  to  the  interpi'etation  of  the  measure,  but  also  with  regard  to  invest- 
ments." 

Godefroi's  Law  Relating  to  Trusts  and  Trustees. — Second  Edit. 
By  Heney  Godefeoi,  of  Lincoln's  Inn,  Esq.,  Bamster-at-Law. 
Royal  8 vo.     1891.  1/.  12s. 

"  The  second  edition  of  this  work  which  lies  before  us  is  a  model  of  what  a 
legal  text^book  ought  to  be.  It  is  cleai"  in  style  and  clear  in  arrangement." — 
Law  Times. 

VENDORS  AND  PURCHASERS.  — Dart's  Vendors  and  Pur- 
chasers, — A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  Purchasers  of  Real  Estate.  By  the  late  J.  Henby  Dakt,  Esq., 
one  of  the  Six  Conveyancing  Counsel  of  the  High  Coiu't  of  Jui^tice, 
Chancery  Division.  Sixth  Edition.  By  William  Baeber,  Esq., 
Q.C.,  Richard  Btjrdon  Haldane,  and  William  Robert  Sheldon, 
Esqrs.,  Bamsters-at-Law.  2  vols.     Royal  8vo.     1888.  3/.  i.5s. 
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